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REPORTS  OF  CASES 

IN  THE 

COURT  OF  COMMON  PLEAS. 


HILARY  TERM,  22  VICTORIA  (^Continued.) 


Present— The  Hon.  William  Heney  Draper,  C.  J. 

"       William  Buel  Richards,  J. 


Raile  v.  Cronson. 

Boundary  line  commissioners — Survey  confirmed  by  statute  12  Vic,  ch.  35. 

The  judgment  of  the  boundary  line  commissioners  under  1  Vic,  ch.  19, 
when  not  appealed  against,  Held  binding  when  not  appealed  against 
within  six  months  as  required  by  the  statute.  And  the  decision  of  this 
court  in  Keeley  v.  Harrigan,  3  U.  C.  C.  P.,  173,  confirmed. 

Trespass  for  breaking  and  entering  the  east  half  of  lot 
No.  5,  second  concession  Loughborough,  Second  count  for 
breaking  and  entering  No.  6,  second  concession  of  Lough- 
borough. Plea. — Not  guilty  by  statute,  referring  to  7  W. 
lY.,  ch.  14,  sec.  19,  and  14  &  15  Yic,  ch.  54,  sees.  2  &  5. 

The  case  was  tried  at  Kingston  in  November  last,  before 
McLean,  J.  It  was  admitted  that  Walter  Cronson  was  a 
surveyor  of  highways,  and  that  the  other  defendants  acted 
under  him,  and  notice  of  action  was  admitted  to  have  been 
duly  served  on  him.  It  was  proved  that  in  the  original  sur- 
vey of  the  front  part  of  this  township  only  alternate  conces- 
sion lines  w^ere  run  :  that  is,  a  line  in  front  of  the  1st 
concession ;  between  the  2nd  and  3rd  concessions ;  between  the 
4th  and  5th  concessions,  and  between  the  6th  and  7th  conces- 
sions.   These  lines  as  run  on  the  ground  are  not  straight. 
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After  many  years  had  elapsed  from  the  original  survey, 
Rankin,  a  surveyor,  ran  a  line  between  the  1st  and  2nd  con- 
cessions— a  straight  line,  and  the  trespass  complained  of 
was  the  cutting  trees,  and  throwing  down  the  plaintiff's 
fences  in  order  to  open  the  concession  road  according  to 
Rankin's  survey.    It  was  also  proved  that  the  depth  inten- 
ded to  be  given  to  each  concession  by  the  instructions  for  the 
original  survey  was  68  chains,  14  links ;  but  that  on  the 
ground,  according  to  the  original  survey,  the  whole  distance 
from  the  front  of  the  first  to  the  rear  of  the  second  con- 
cession was  only  135   chains,  98J  links,  in  which  was 
included  one  chain  for  an  allowance  for  road,  so  that  if 
the  space  were  equally  divided,  each  concession  would  have 
64J  links,  less  than  w^as  originally  intended  ;  but  according 
to  Rankin's  line,  there  would  be  at  these  lots  4  chains  and 
73  links  more  in  the  1st  than  in  the  2nd  concession,  and  the 
plaintiff  would  be  deficient  about  15  acres.    There  was  no 
doubt  as  to  the  line  in  front  of  the  1st  concession,  and  the 
line  between  the  2nd  and  3rd  concessions  was  also  undisputed. 
There  was  evidence  to  shew  that  on  the  concession  lines 
run  at  the  original  survey,  posts  had  been  planted  to  mark 
the  corners  of  the  lots  on  each  side  of  the  road.    The  sur- 
vey given  in  evidence  in  a  case  of  Keely  v.  Harrigan,  3  U. 
C.  C.  P.  173,  was  referred  to  by  the  surveyor  called  for  the 
plaintiff  as  having  been  made  by  him.    There  was  evidence 
to  shew  that  plaintiff  had  for  many  years  improved  and 
occupied  land  south  of  Rankin's  line,  and  including  the 
space  claimed  by  defendants  as  the  road  allowance  between 
the  1st  and  2nd  concessions,  and  his  title  to  the  land  in  the 
declaration  was  not  disputed,  the  question  being,  whether 
Rankin's  line  was  the  true  boundary  dividing  the  1st  and  2nd 
concessions,  or  whether  the  plaintiff  had  not,  under  the  12 
Vic,  ch.  35,  and  the  decision  of  this  court  above  referred 
to,  a  right  to  an  equal  portion  of  the  space  between  the  front 
of  the  1st  and  the  rear  of  the  2nd  concessions,  as  marked 
on  the  ground  at  the  original  survey. 

The  defendants  relied  on  a  decree  or  judgment  of  the 
boundary  line  commissioners  for  the  Midland  District,  made 
on  the  9th  of  March,  1842,  by  which  the  commissioners 
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determined  that  the  line  drawn  by,  and  commonly  called 
Rankin's  line,  throughout  the  Township  of  Loughborough, 
between  the  1st  and  2nd  concessions,  should  be  confirmed  as 
the  true  and  unalterable  boundary  as  between  the  said  con- 
cessions. It  is  unnecessary  to  notice  the  residue  of  this 
determination,  as  it  relates  only  to  the  boundary  between 
lots.  This  judgment  was  produced  from  the  hands  and 
possession  of  the  only  surviving  commissioner  of  the  three 
by  whom  it  was  made.  It  had  remained  in  the  hands  of 
some  or  one  of  the  commissioners  from  the  day  on  which  it 
was  made,  and  they  had,  on  the  7th  of  June,  1842,  in  con- 
sequence of  an  application  to  them  to  re-consider  the  effect  of 
carrying  out  the  order  of  the  9th  of  March,  by  a  writing 
signed  by  them,  confirmed  the  former  decision.  On  the  7th 
September,  1842,  notice  was  given  to  the  commissioners  that 
on  the  first  day  of  Hilary  Term,  then  next,  the  parties 
therein  named  would  appeal  against  the  decision. 

The  learned  judge,  on  this  evidence,  directed  a  verdict  for 
the  plaintifi*,  which  the  jury  gave  accordingly ;  and  in 
Michaelmas  Term  Burrows  obtained  a  rule  nisi  to  enter  a 
nonsuit,  or  verdict  for  the  defendants  on  the  leave  reserved, 
on  the  ground  that  the  decision  of  the  boundary  line  com- 
missioners is  conclusive. 

H.  Smith,  Q.  C,  shewed  cause,  and  PhilpoiU  supported 
the  rule. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  judgment  of  the  court  in  Keeley  v.  Harrigan  (3  U. 
C.  C.  P.  173)  binds  us,  in  my  opinion,  as  to  the  effect  of 
Rankin's  survey.  Macaulay,  C.  J.,  gave  his  opinion  that 
Rankin's  line  between  the  5th  and  6th  concessions  of  this 
township  could  not  be  considered  as  having  been  run  and 
as  existing  under  the  authority  of  the  Executive  Govern- 
ment within  the  meaning  of  the  statute,  59  Geo.  III.,  ch. 
14,  when  the  statute  12  Vic,  ch.  35,  was  passed.  The  court 
held  in  that  case  that  the  distance  from  the  front  of  the  5th 
to  the  rear  of  the  6th  concession  must  be  divided  on  the 
side  lines  of  each  lot,  leaving  the  concession  road.  And 
Sullivan^  J.,  observed,  that  if  this  should  be  found  to  pro- 
duce inconvenience,  "  the  remedy  is  in  the  hands  of  the 
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municipal  councils,  who  may  straighten  or  alter  the  road 
without  committing  injustice  towards  the  landholders." 

Every  argument  and  every  reason  which  was  or  could  be 
adduced  to  support  the  conclusion  as  to  Rankin's  line  between 
the  5th  and  6th  concessions  of  Loughborough  applies  with 
equal  force  to  the  line  run  by  him  between  the  1st  and  2nd 
concessions,  and  therefore  it  is  unnecessary  to  discuss  the 
question  further.  We  must  hold  that  his  survey  did  not 
ex  propria  vigors  determine  that  concession  line. 

All  therefore  turns  on  the  effect  to  be  given  to  the  judg- 
ment of  the  boundary  line  commissioners. 

The  boards  of  boundary  line  commissioners  were  appointed 
under  and  by  virtue  of  the  1  Vic,  ch.  19.  The  15th  section 
of  that  act  gave  an  appeal  to  the  court  of  Queen's  Bench  or 
Court  of  Chancery,  from  any  judgment  or  decree  of  such 
board,  at  any  time  not  exceeding  six  months  from  the  date 
thereof. 

The  17th  section  provided  for  the  filing  of  the  judgment, 
and  of  all  orders  of  the  Queen's  Bench  or  Chancery  therein. 
Unless  in  cases  of  appeal,  the  judgment  of  the  commissioners 
was  final  and  conclusive  between  the  parties.  On  appeal 
the  decision  of  the  court  appealed  to  was  also  binding  and 
conclusive.  This  act  was  passed  on  the  6th  of  March,  1838, 
and  by  sec.  25,  its  duration  was  limited  to  four  years,  and 
from  thence  to  the  end  of  the  then  next  ensuing  session  of 
parliament. 

This  act  was  amended  by  3  Vic,  ch.  11,  which  directed 
that  the  judgment  of  the  commissioners,  if  there  was  no 
appeal,  should  be  filed  with  the  registrar  of  the  county 
within  one  calendar  month  after  the  expiration  of  the  time 
for  appealing ;  or,  if  there  was  an  appeal,  then  that  the 
judgment  and  all  orders  of  the  Queen's  Bench  or  Chancery 
establishing  any  line  upon  such  appeal  should  be  filed  with  the 
registrar  of  the  county  within  six  months  after  the  determi- 
nation and  pronouncing  the  same. 

The  four  years  limited  in  the  first  statute  expired  on  the 
6th  of  March,  1842,  but  parliament  was  not  then  sitting. 
The  "  next  ensuing  session"  terminated  on  the  12th  October, 
1842,  when  the  act  1  Vic,  ch.  19,  expired.  A  statute 
passed  in  the  following  session  formally  recited  the  expira- 
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tion.  The  1st  Monday  in  November,  1842,  was  the  first  day 
of  Hilary  Term,  and  was  the  day  mentioned  in  the  notice  of 
appeal,  served  7th  September,  1842.  I  am  not  prepared  to 
hold  that  this  notice  of  appeal,  not  proceeding  to  an  appeal, 
in  fact  can  annul  or  defeat  the  adjudication  of  the  commis- 
sioners. For,  though  the  prosecution  of  the  appeal  may 
have  been  rendered  impossible  owing  to  the  act  having 
expired ;  yet,  the  decision  of  the  commissioners  was  war- 
ranted by  law  when  it  was  given,  and  was  final  and 
conclusive,  "unless  in  case  of  appeal."  I  cannot  suppose 
that  by  these  words  the  legislature  meant  to  deprive  the 
judgment  of  the  commissioners  of  all  effect  unless  the  appeal 
was  heard,  and  either  revised,  altered,  or  affirmed.  The 
appellant  might  neglect  to  enter  the  appeal,  or  to  bring  it 
to  a  hearing,  or  he  might  advisedly  abandon  the  appeal  after 
giving  notice,  in  either  of  which  cases  it  does  not  appear  to 
me,  as  at  present  advised,  that  any  decision  of  the  appellate 
tribunal  would  be  necessary  to  give  force  to  the  judgment. 
The  result  would  be  that  there  was  no  appeal  in  fact,  and 
then  the  judgment  would  be  final  and  conclusive. 

As  to  filing,  in  Regina  v.  Rose  (12  U.  C.  Q.  B.  637),  the 
court  held  the  enactment  which  required  it  to  be  directory 
only,  not  essential  to  the  validity  of  the  judgment. 

Considering  this,  then,  to  be  a  valid  judgment,  and  no 
other  objections  being  raised  to  it,  the  only  remaining 
questions  are,  first,  if  it  was  upon  a  matter  over  which  the 
commissioners  had  jurisdiction.  I  felt  some  doubt  on  this 
point,  but  I  think  their  authority  did  extend  to  a  case  such 
as  this  was — the  determination  of  a  concession  line  on 
which  concession  lots  designated  in  the  original  survey,  and 
granted  since  by  the  Crown,  fronted.  Second — whether  the 
38th  section  of  the  12  Vic,  ch.  35,  did  not  overrule  the 
decision  of  the  commissioners  ;  but  the  proviso  at  the  end 
of  the  first  section  of  that  statute  seems  to  protect  and 
sustain  the  judgment. 

I  feel,  therefore,  constrained  to  hold  that  the  decision  of 
the  boundary  line  commissioners  being  in  the  defendant's 
favour,  the  rule  for  entering  a  nonsuit  must  be  made  absolute. 

Per  cur, — Rule  absolute. 
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O'NeIL  V.  LiNGHAM  ET  AL. 

Held,  that  parol  evidence  is  not  admissible  to  vary  or  annul  a  contract  under 
seal. 

Appeal  from  the  County  Court  of  the  United  Counties 
cf  York  and  Peel. 

The  declaration  set  out  that,  by  agreement  under  seal, 
dated  the  1st  of  March,  1857,  plaintiff  agreed  to  let  the 
defendants,  who  agreed  to  accept,  certain  premises  at  a 
certain  yearly  rent,  upon  terms  and  conditions  which  the 
plaintiff  was  ready  and  willing  to  perform,  but  defendants 
refused. 

Pleas — non  est  factum,  and  plaintiff  not  ready  and  willing 
to  perform.  For  the  defence  it  was  contended  that  the  plain- 
tiff was  not  in  a  position  to  perform  his  agreement  on  account 
of  repairs  to  be  done  to  the  premises. 

The  case  was  tried  before  the  judge  of  the  County  Court, 
of  the  County  of  York,  when  a  verdict  was  rendered  for  the 
defendant,  the  learned  judge  directing  that  they  should  take 
the  question  of  repairs  into  consideration. 

Upon  appeal  to  this  court  the  case  was  argued  by  Halli- 
nan  for  the  appellant. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

Neither  of  these  parties  were  at  liberty  to  go  out  of  the 
agreement  to  lease,  which  was  under  seal ;  and  that  agree- 
ment contains  no  reference  whatever  to  the  state  of  the 
premises,  or  to  any  repairs  being  requisite,  or  to  the  plain- 
tiff being  under  any  obligation  to  fit  them  up,  or  to  do  any- 
thing to  them.  The  agreement  binds  him  to  give  a  lease 
for  three  or  five  years,  not  saying  in  direct  terms  from  what 
day,  but  it  may  be  inferred  to  be  from  the  1st  of  April  then 
next,  as  the  rent  is  to  commence  from  that  day. 

Now,  to  a  declaration  setting  forth  this  agreement,  and 
stating  that  though  the  plaintiff  was  ready  and  willing  to 
give  the  lease,  and  to  give  defendants  possession,  and 
excusing  the  not  having  given  it,  by  averring  that  the  defen- 
dants refused  to  accept  a  lease,  and  discharged  plaintiff  from 
giving  possession,  and  from  making  a  lease  and  tendering  it 
for  execution,  the  defendants  plead  two  pleas  :  1st — non 


o'neil  v.  lingham  et  al. 


15 


est  factum.  2nd — that  plaintiff  was  not  ready  and  willing 
to  make  the  lease  and  to  give  defendants  possession. 

As  to  the  first  plea,  the  plaintiff  was  clearly  entitled  to 
succeed. 

As  to  the  second,  I  think,  on  the  evidence,  the  plaintiff 
also  should  have  had  a  verdict. 

There  is  not  a  word  in  the  agreement  about  giving  posses- 
sion. Undoubtedly  it  is  implied,  and  if  a  lease  had  been 
executed  the  defendants  would,  as  against  plaintiff,  have  had 
a  right  to  immediate  possession,  or  to  damages,  founded  on 
some  or  other  of  the  usual  covenants  contained  in  a  lease : 
the  plaintiff  was,  according  to  the  evidence,  in  possession 
and  could  have  given  it.  There  is  nothing  proved  to  create 
a  doubt  but  that  plaintiff  was  ready  and  willing  to  have 
given  a  lease,  but  for  the  defendants'  letter  to  him  of  the 
18th  March,  in  which  the  defendants  ask  to  be  relieved  from 
the  agreement,  and  beg  of  him  to  re-let  the  store,  which, 
from  all  that  appears,  he  was  willing  to  do.  But  it  seems 
he  had  no  person  who  would  become  tenant  from  the  1st  of 
April.  The  learned  judge  seems  to  have  left  it  to  the  jury, 
as  if  the  plaintiff  was  bound  to  have  some  repairs  or  works 
which  were  in  progress  on  the  premises  completed  before  he 
could  call  on  the  defendants  to  accept  a  lease,  and  in  this 
view  they  appear  to  have  found  for  the  defendants.  But 
this  is  really  introducing  a  new  element  into  the  sealed 
agreement.  And  it  should  be  borne  in  mind  that  in  the 
agreement  of  the  3rd  of  April,  discharging  McGee,  both 
plaintiff  and  defendants  treat  the  agreement  of  the  7th  of 
March  as  still  in  full  force,  and  I  am  not  quite  sure  but  that  as 
it  is  worded  it  would  not  estop  the  defendants  from  denying 
that  the  plaintiff  had  given  them  a  lease  if  that  question 
had  been  raised. 

Besides,  the  second  plea  admits  the  breach,  and  does  not 
traverse  the  averment,  that  the  defendants  had  discharged 
plaintiff  from  making  or  tendering  a  lease,  and  if  the  plain- 
tiff's readiness  was  sufficiently,  or  even  primd  facie  shewn, 
the  letter  of  the  18th  of  March,  coupled  with  this  omission 
to  deny  a  substantial  averment,  would  entitle  plaintiff  to  a 
verdict  with  some  damages. 
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It  escaped  my  observation  at  the  argument  that  the  plain- 
tiff had  not  set  out  any  grounds  of  appeal,  nor  did  the 
defendants'  counsel  urge  the  objection.  As  the  case  now 
appears  before  us,  I  think  the  appeal  should  be  allowed,  and 
a  new  trial  granted  without  costs. 


RuTTAN  V.  Conger. 

Bond — Action  hy  sheriff — Informality  in  judgment  roll. 
Held,  that  a  party  before  lie  can  recover  upon  a  bond  indemnifying  him 
against  all  actions,  suits,  judgments,  &c.,  must  shew  a  judgment  entered 
in  proper  form  against  hii].  When  an  action  was  brought  upon  such  a 
bond  the  judgment  proved  being  informal,  the  court  granted  a  new  trial 
upon  payment  of  the  costs  of  the  former  trial  and  the  application  in 
Banco,  rather  than  to  put  the  plaintiff  to  the  expense  of  beginning  over 
again  when  he  appeared  to  be  entitled  to  recover. 

Declaration  on  a  bond  given  by  defendant  to  plaintiff 
for  £400. 

Plea. — That  the  bond  was  subject  to  a  condition  that  defen- 
dant should  from  time  to  time,  and  at  all  times  thereafter, 
save  harmless  and  fully  indemnify  the  plaintiff,  his  under- 
sherijGf,  deputies,  bailiffs,  officers,  assistants  and  stewards,  and 
his  and  their  lands  and  tenements,  goods  and  chattels,  of 
and  from  all  damages,  verdicts,  actions,  suits  and  causes  of 
action  and  suits,  and  of  and  from  all  judgments,  executions, 
claims,  demands,  loss,  damages,  sum  or  sums  of  money, 
costs  and  charges,  which  he,  they,  or  either  of  them  should 
or  might  at  any  time  thereafter  be  put  to,  or  which  should  or 
might  occur,  arise,  happen,  or  accrue  in  consequence  or  by 
reason  of  the  seizure  of  certain  goods  and  chattels  therein 
referred  to,  and  levying  thereon  for  money  sufficient  to 
satisfy  the  damages,  costs,  and  charges  in  certain  writs 
therein  also  referred  to,  or  for  or  in  respect  to  any  seizure, 
seizures,  sale,  levies  and  proceedings  of  all  kinds  for  the 
enforcing  of  the  claim  on  said  execution  or  process  to  be 
issued  on  the  judgment  on  which  such  execution  issued,  the 
said  bond  or  indemnity  being  retrospective  so  far  as  any 
seizure,  levy,  or  acts  under  such  execution  that  might 
have  already  taken  place,  or  payment  to  certain  parties 
therein  named  of  the  said  execution  money  so  made  by 
reason  of  the  sale  of  said  goods  and  chattels,  or  which  should 
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in  any  manner  happen  by  reason  of  the  said  writ  or  other- 
wise in  relation  thereto,  then  the  bond  should  be  void,  and 
the  defendant  says  that  the  plaintiff  has  not,  nor  have  his 
under  sheriff,  &c.,  been  in  any  wise  damaged  by  reason  or 
means  of  any  matter  or  cause  in  the  said  bond  or  condition 
mentioned. 

Replication. — That  plaintiff  has  been  damnified  in  this, 
that  he  made  a  seizure  of  certain  goods  in  the  plea  referred 
to,  and  an  action  was  brought  against  him  by  reason  of 
such  seizure  by  one  David  Brodie,  and  judgment  was 
recovered  and  entered  up  in  the  Queen's  Bench  against  him 
on  the  3rd  of  April,  1858,  for  X125  damages,  and  £33  18s. 
7d.  costs,  and  the  judgment  has  been  registered  against  the 
lands  of  the  plaintiff,  and  a  writ  of  fi.  fa.  against  the 
goods  of  the  plaintiff  has  been  issued  on  said  judgment,  and 
placed  in  the  hands  of  the  sheriff  of^  &c.,  for  execution,  and 
plaintiff  is  thereby  liable  to  pay  the  said  money,  and  is 
otherwise  damnified  and  injured. 

The  issue  was  tried  at  Cobourg  in  October,  1858,  before 
McLean,  J.  The  plaintiff  put  in  the  indemnity  bond, 
and  proved  that  there  were  executions  in  his  hands  against 
the  goods  of  one  Silvester  Lewis,  under  which  he  seized 
certain  effects  as  belonging  to  Lewis,  which  were  claimed 
by  David  Brodie,  as  Secretary  to  the]  Mutual  Insurance 
Company,  upon  which  the  defendant  gave  this  bond  to 
indemnify  the  plaintiff,  who  then  sold  the  goods  he  had 
seized.  Brodie  then  sued  the  plaintiff  for  these  goods,  on 
which  he  held  a  chattel  mortgage,  and  having  recovered 
judgment,  an  execution  was  issued  thereon  and  placed  in  the 
sheriff's  hands  against  the  plaintiff's  goods.  A  ven.  ex. 
was  produced,  tested  5th  October,  1858,  reciting  a  fi.  fa. 
founded  on  a  judgment  upon  promises,  recovered  by  Brodie 
against  the  plaintiff,  and  the  sheriff's  return  that  he  had 
levied  and  the  goods  remained  in  his  hands  for  want  of 
buyers.  This  writ  was  endorsed  to  make  X147  14s.  4d., 
besides  costs  of  writ  and  expenses,  amounting  in  the  whole  to 
£169  10s.  7d.  An  exemplification  under  the  seal  of  the 
Court  of  Queen's  Bench  was  put  in,  setting  forth  a  declara- 
tion by  David  Brodie  against  the  now  plaintiff  for  converting 
3  VOL.  IX. 
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to  his  own  use  and  wrongfully  depriving  Brodie  of  divers 
goods,  enumerating  them,  to  which  the  now  plaintiff 
pleaded  not  guilty,  and  that  the  goods  were  not  Brodie's, 
on  which  issue  was  taken.  Then,  by  an  entry  dated  the 
3rd  of  April,  1858,  a  postea  is  set  forth  as  having  been 
sent  by  the  judge  presiding  at  nisi  prius,  as  follows: 
"  Afterwards,  that  is  to  say,  on  the  day  and  at  the  place 
within  contained,  before,'' &c.,  ''come  as  well  the  within- 
named  plaintiff  as  the  within-named  defendant  by  their 
respective  attorneys  within-mentioned,  and  the  jurors  of  the 
jury  whereof  mention  is  within-made  being  summoned,  also 
come,  who,  to  speak  the  truth  of  the  matters  within-contained, 
being  chosen,  tried  and  sworn,  say  upon  their  oath  that  the 
said  defendant  did  undertake  and  procure  in  manner  and 
form  as  the  said  plaintiff  hath  within  complained  against  him, 
and  they  assess  damages  of  the  said  plaintiff  on  occasion  of 
the  not  performing  the  promises  and  undertakings  within- 
mentioned,  to  <£125,  and  for  his  costs  and  charges,  «£33  18s. 
7d.,  amounting  to  £150  18s.  Td."  In  the  margin,  and  oppo- 
site the  commencement  of  the  postea  is  written,  "  Judgment 
signed  this  3rd  day  of  April,  1858.  R.  D.  Chatterton." 
Then  follows  an  entry  of  a  revision  of  taxation,  reducing 
the  costs  to  £22  14s.  4d.,  and  then  the  certificate  of  the 
clerk  of  the  crown,  "  all  and  singular  which  premises,"  &c., 
&c.    This  was  the  plaintiff 's  case. 

The  defendant's  counsel  objected  that  this  exemplification 
and  the  ven.  ex.  produced  shewed  no  recovery  against  plain- 
tiff for  the  matters  against  which  the  defendant  undertook 
to  indemnify.  That  the  execution  is  in  assumpsit,  and  so  is 
the  postea  on  the  exemplification,  and  that  no  judgment  in 
fact  appears  to  have  been  entered,  and  that  there  was  no 
evidence  of  any  damages  to  plaintiff.  Even  admitting  a 
judgment  recovered  and  an  execution  issued,  it  is  not  shewn 
that  plaintiff  has  thereby  sustained  any  damage.  For  all 
that  has  occurred  the  defendant  may  yet  save  him  harmless 
from  any  such  damage. 

The  learned  judge  allowed  a  verdict  to  be  taken  for 
£169  10s.  7d.,  the  amount  of  the  execution,  reserving  leave 
to  defendant  to  move  to  enter  a  nonsuit,  or  to  reduce  the 
verdict. 
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In  Michaelmas  Term  Weller  obtained  a  rule  nisi  for  a 
nonsuit,  or  to  reduce  the  verdict  to  nominal  damages  on  the 
leave  reserved,  or  for  a  new  trial,  the  verdict  being  contrary 
to  law  and  evidence.  That  neither  the  recovery  in  the  suit 
of  Brodie  v.  Ruttan,  alleged  in  the  replication,  nor  the 
issuing  of  the  fi.  fa.,  nor  the  registration  of  the  judgment 
against  plaintiff 's  lands  was  proved  ;  nor  was  plaintiff,  nor 
were  his  lands  or  goods  proved  to  have  been  damnified  by 
any  judgment  or  execution  in  that  suit  or  otherwise. 

In  Hilary  Term  Patterson  shewed  cause.  He  contended 
that  there  was  sufiicient  evidence  to  establish  the  fact  that 
judgment  was  recovered  by  Brodie  against  the  plaintiff. 
That  although  the  exemplification  may  disclose  error  or 
irregularity,  the  defendant  cannot,  in  this  way,  take  excep- 
tion to  it,  or  take  any  advantage  of  it.  He  referred  to  the 
144th  sec.  of  the  C.  L.  P.  Act  of  1856,  which  enacts  that 
in  all  actions  where  the  plaintiff  recovers  a  sum  of  money, 
the  amount  to  which  he  is  entitled  may  be  awarded  to  him 
by  the  judgment  generally,  without  any  distinction  being 
therein  made  as  to  whether  such  sum  is  recovered  by  way  of 
a  debt  or  damages,  and  insisted  that  the  words  respecting 
the  not  performing  the  promises  and  undertakings  may  be 
rejected  as  surplusage.  Assuming  the  judgment  to  be  proved 
so  as  to  support  the  replication,  he  contended  that  the  plain- 
tiff was  entitled  to  recover  the  damages  given,  citing  Ray- 
mond V.  Cooper,  decided  in  this  court  last  term ;  Carr  v. 
Roberts,  5  B.  &  Ad.  78 ;  Loosemore  v.  Radford,  9  M.  & 
W.  65T ;  Warwick  v.  Richardson,  10  M.  &  W.  284 ;  Smith 
V.  Howell,  6  Exch.  730. 

He  also  produced  a  new  exemplification  of  the  judgment 
in  Brodie  v.  Ruttan,  corresponding  with  that  given  in  evi- 
dence at  the  trial  down  to  the  postea,  and  then  setting  out  a 
postea  corresponding  with  the  declaration,  and  shewing  a 
verdict  or  not  guilty,  but  none  upon  the  other  plea,  and 
containing  an  entry  of  judgment  in  proper  form. 

Weller  contra.  If  the  issue  taken  be  examined  step  by 
step,  it  will  be  found  that  many  material  allegations,  the 
proof  of  which  lay  upon  the  plaintiff,  were  not  proved. 
There  was  no  evidence  of  a  judgment.    He  argued  also. 
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that  admitting  all  to  be  proved  tliat  was  alleged,  the  plaintiff 
would  only  be  entitled  to  nominal  damages,  citing  12  sec. 
Virginia  Reports,  383,  684. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

It  appears  to  me  the  plaintiff  failed  at  the  trial  to  prove 
his  replication,  in  which,  admitting  that  the  plea  truly  shews 
the  conditions  to  which  the  bond  was  subject,  he  sets  forth 
a  breach  of  that  condition,  entitling  him  to  recover.  The 
most  material  allegation  is,  that  Brodie,  on  the  3rd  of  April, 
1858,  recovered  judgment  against  the  plaintiff  in  an  action 
brought  by  reason  of  the  seizure  of  goods,  to  indemnify 
against  which  the  bond  was  given.  No  judgment  was 
proved,  for  the  exemplification  shews  none.  The  144th  sec. 
of  the  0.  L.  P.  Act  does  not  help  this,  nor  has  it  in  reality 
any  thing  to  do  with  the  case.  That  provides  that  in  all 
actions  where  the  plaintiff  recovers  a  sum  of  money  the 
amount  to  which  he  is  entitled  may  he  aivarded  to  him  hy 
the  judgment  generally,  without  any  distinction  therein  made 
as  to  whether  such  sum  is  recovered  by  way  of  a  debt  or 
damages.  The  object  of  this  section,  I  take  to  be  to  remove 
any  difficulty  arising  from  the  distinction  between  actions  of 
assumpsit  and  actions  of  debt,  in  which  latter  the  verdict 
was  frequently  given  for  the  debt,  (a  penalty  perhaps  in  a 
bond,)  and  the  real  sum  to  be  recovered  was  expressed  in  the 
damages  assessed  upon  the  breaches  of  the  condition.  But 
here  the  objection  is,  there  is  no  judgment  awarding  any 
thing,  and  as  to  the  ven.  ex.,  that  cannot  help.  It  recites 
a  fi.  fa.  which  purports  to  be  founded  on  a  judgment  on 
promises.  The  -fi.  fa.  itself  would  not  prove  the  judgment 
stated  therein,  and  the  ven.  ex.  can  prove  no  more  than  the 
writ  it  recites  could.  It  proves  an  execution  in  the  sheriff's 
hands,  but  does  not  prove  a  judgment  recovered,  and  cer- 
tainly not  a  judgment  for  a  different  cause  of  action  than 
that  expressed  in  it. 

The  amended  judgment  of  which  an  exemplification  is 
before  us,  shews  the  same  hasty  and  unreflecting  mod 3  of 
doing  business  which  was  so  perceptible  in  the  exemplifica- 
tion produced  at  the  trial.    The  postea  shews  no  verdict  on 
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the  plea  denying  the  goods  seized  to  be  Brodie's,  and  yet  the 
judgment  is  general. 

I  am  unwilling  to  put  the  plaintiff  to  the  expense  of 
beginning  de  novo,  especially  as,  assuming  that  he  can  prove 
his  replication,  or  even  as  much  of  it  as  relates  to  the 
recovery  of  the  judgment,  I  think  he  has  a  right  to 
recover  the  full  amount,  and  therefore  am  unwilling  to 
make  the  rule  absolute  for  a  nonsuit.  1  think  it  will  be 
better  to  make  the  rule  for  a  new  trial  absolute  upon  the 
plaintiff  paying  the  costs  of  the  trial,  and  of  this  applica- 
tion, within  a  month,  otherwise  let  the  rule  for  a  nonsuit  be 
made  absolute. 


Robinson  v.  Bell. 
Vastbinder  v.  Bell. 

Amendment — Striking  out  and  substituting  names — Common  Laio  Procedure 
Act,  1856,  ss.  67  ^  68. 

Held,  that  the  Common  Law  Procedure  Act  does  not  authorise  the  striking 
out  of  all  the  names  in  a  summons  in  ejectment,  and  substituting  a  new 
set  therefor,  after  the  entry  of  the  record  for  trial. 

On  the  5th  of  May,  1858,  Philip  Vastbinder,  executor, 
and  Amelia  Robinson,  executrix  of  the  last  will  and  testa- 
ment of  Thomas  Robinson,  deceased,  issued  an  ejectment 
summons  against  the  defendant,  claiming  to  be  entitled  to 
the  south  half  of  No.  11,  2nd  concession  north  side  Talbot 
Road,  Township  of  Middleton,  to  which  summons  the  defen- 
dant duly  appeared  on  the  18th  of  June  following. 

The  record  was  made  up  and  entered  for  trial,  setting  out 
the  writ  as  above.  The  title  on  which  the  claimants  intended 
to  rely  was  under  the  will  of  Thomas  Robinson,  but  on 
examining  the  will  it  was  found  this  lot  was  not  mentioned 
in  it.  Thomas  Robinson  died  about  three  years  before  the 
trial,  which  took  place  at  Simcoe,  on  the  21st  September 
1858,  before  the  Chief  Justice  of  Upper  Canada. 

The  plaintiffs'  counsel  applied  before  the  trial,  but  after 
the  record  was  entered,  on  filing  the  consent  of  the  plaintiffs 
named  in  the  writ,  and  of  Charles  Robinson,  Philip  Robinson 
Edward  Robinson,  and  of  John  R.  Havens,  who  signed  the 
consent  in  his  own  name,  and  that  of  his  wife  Cornelia,  and 
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on  shewing  that  the  said  Charles,  Philip,  Edward,  and 
Cornelia,  were  the  only  children,  and  heirs-at-law  of  Thomas 
Robinson,  to  strike  out  the  names  of  the  plaintiffs,  the  execu- 
tor and  executrix,  and  to  insert  in  lieu  thereof  the  names  of 
the  four  heirs,  and  of  John  R.  Havens. 

It  was  sworn  that  the  defendant  executed  a  mortgage  in 
fee  of  the  premises  in  question,  to  Thomas  Robinson,  dated 
the  7th  of  December,  1852,  on  which  default  had  been  made. 

Under  the  circumstances,  the  Chief  Justice  allowed  the 
amendment,  expressing  doubt.  The  trial  proceeded,  and  the 
mortgage  was  proved,  and  the  Chief  Justice  gave  leave  to 
the  defendants  to  move  hereafter,  if  so  advised,  and  the 
plaintiffs,  the  new  plaintiffs,  had  a  verdict. 

In  Michaelmas  Term  James  Patterson  obtained  a  rule  nisi 
to  enter  a  nonsuit  or  verdict  for  the  defendant  on  the  leave 
reserved,  or  for  a  new  trial  without  costs,  on  the  ground  that 
the  original  plaintiff  had  no  title,  and  that  the  learned  chief 
justice  had  no  authority  to  change  the  name  of  the  plaintiffs, 
changing  the  style  of  the  cause,  and  the  nature  of  the  title 
of  the  plaintiffs.  That  the  notice  of  title  was  not  amended, 
and  the  title  as  heirs-at-law  was  therefore  not  admissible, 
because  not  set  forth  in  the  notice  of  title,  and  that  the  plain- 
tiffs whose  names  were  substituted  as  heirs,  were  infants,  and 
could  not  sue  except  by  guardian  or  prochen  amy. 

In  Hilary  Term  McMichael  shewed  cause.  He  urged  that 
the  amendment  was  allowable  either  under  the  68th  section  of 
the  Common  Law  Procedure  Act,  1856,  or  the  291st  section 
of  the  same  act.  That  the  real  question  in  controversy 
was  the  defendant's  right  to  hold  possession  after  default  on 
his  mortgage  to  Thomas  Robinson,  the  notice  of  title  explicitly 
stating  that  the  right  to  eject  him  w^as  founded  upon  that 
mortgage.  That  the  amendment  was  only  equivalent  to 
adding  a  new  demise,  under  the  old  practice. 

Pater son^  contra,  argued,  first,  that  these  powers  of 
amendment  did  not  extend  to  actions  of  ejectment,  which 
were  sid  generis^  and  were  specially  provided  for  under  the 
Common  Law  Procedure  Act,  1856  ;  and  second,  that  this 
was  not  an  amendment,  but  the  instituting  a  new  action,  and 
not  authorised  cither  at  common  law,  or  under  the  statute. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  was  argued  as  if  the  amendment  took  place  at 
the  trial,  ^.  g.,  after  the  jury  were  sworn,  and  having  been 
made  in  that  manner,  that  leave  was  reserved  to  the  defen- 
dant to  move  to  enter  a  verdict  or  nonsuit,  and  this  motion 
has  been  made  accordingly. 

I  find  on  reference  to  the  note  of  the  learned  Chief  Justice 
that  he  was  applied  to,  to  allow  the  amendment,  and  as  I 
understand  his  note,  did  make  it  under  the  67th  section  of 
the  Common  Law  Procedure  Act,  1856. 

The  67th  gives  power  to  the  court,  or  a  judge,  at  any  time 
before  the  trial  of  the  cause,  "to  order  that  any  person  or 
persons  not  joined  as  plaintiff  or  plaintiffs  in  such  cause  shall 
be  so  joined,  or  that  any  person  or  persons  originally  joined 
as  plaintiff  or  plaintiffs,  shall  be  struck  out  from  such  cause  if 
it  shall  appear  to  such  court  or  judge  that  injustice  will  not 
be  done  by  such  amendment,  and  that  the  person  or  persons 
to  be  added  as  aforesaid  consent,  either  in  person  or  by  writ- 
ing under  his,  her  or  their  hands,  to  be  so  joined ;  or  that 
the  person  or  persons  to  be  struck  out,  as  aforesaid,  were 
originally  introduced  without  his,  her,  or  their  consent ;  or 
that  such  person  or  persons  consent  in  manner  aforesaid  to 
be  struck  out,  and  such  amendment  may  be  made  upon  such 
terms,  &c.,  and  when  any  such  amendment  shall  have  been 
made,  the  liability  of  any  person  or  persons  who  shall  have 
been  added  as  c(?-plaintiff  or  co-plaintiffs,  shall,  subject  to  any 
terms  imposed  as  aforesaid,  be  the  same  as  if  such  person  or 
persons  had  been  originally  joined  in  such  cause." 

Under  this  section  the  judge  would,  I  apprehend,  proceed 
by  summons  and  order  at  chambers ;  the  authority  is  not 
apparently  intended  to  be  exercised  by  the  judge  sitting  at 
nisi  prius. 

The  next  section,  (68),  in  case  it  shall  appear  at  the  trial 
that  "  there  has  been  a  mis-joinder  of  any  plaintiffs,  or  that 
some  person  or  persons  not  joined  as  plaintiff  or  plaintiffs, 
ought  to  be  so  joined,  and  the  defendant  shall  not,  at  or 
before  the  time  of  pleading,  have  given  notice  in  writing  that 
he  objects  to  such  non-joinder,  specifying  therein  the  name  or 
names  of  such  person  or  persons,  such  mis-joinder  or  non- 
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joinder  may  be  amended  as  a  variance,  at  the  trial,  by  any 
court  of  record  holding  plea  in  civil  actions,  and  by  any 
judge  sitting  at  nisi  prius.'''  In  like  manner  as  variances 
under  the  act  of  Upper  Canada,  7  Wm.  IV.,  ch.  3,  if  it  shall 
appear  "  that  such  mis-joinder  or  non-joinder  was  not  for  the 
purposes  of  obtaining  an  undue  advantage,  and  that  injustice 
will  not  be  done,"  &c.,  concluding  almost  in  the  same  words 
as  sec.  67. 

Whether  the  amendment  was  made  as  by  a  judge  in 
Chambers,  or  as  sitting  at  nisi  prius,  the  case  has  been 
argued  before  us  exclusively  on  the  power  of  the  judge  in 
either  event.  No  objection  being  urged,  that  no  judge's 
order  is  shewn,  or  that  no  motion  is  made  to  rescind  a  judge's 
order,  but  a  motion  to  enter  a  nonsuit  or  verdict  for  defen- 
dant, which  leave  is  not  in  express  terms  reserved  on  the 
notes,  but  only  that  defendant's  counsel  if  he  "  chooses,  can 
move  hereafter." 

I  think  the  doubt  expressed  by  the  learned  Chief  Justice 
was  well  founded,  and  that  neither  section  above  quoted  was 
intended  to  permit  the  striking  out  the  names  of  all  the  plain- 
tiffs named  in  a  writ  of  summons,  and  inserting  a  new  set  of 
plaintiffs  altogether. 

To  take  the  first  of  these  sections,  this  order  is  not  to  join 
any  person  or  persons  as  plaintiffs  who  were  not  joined,  for 
this  is  a  substitution  of  one  set  of  plaintiffs  for  another,  not  a 
joining  of  one  or  more  additional  plaintiffs  to  those  already 
named  in  the  suit,  and  the  concluding  words  of  the  section 
leave  no  room  for  doubt,  for  they  speak  of  the  liability  of 
the  person  or  persons  "who  shall  have  been  added  as  co- 
plaintiff  or  co-plaintiffs." 

This  power  of  amendment,  therefore,  seems  to  me  clearly 
to  be  confined  to  adding  new  plaintiffs  to  those  already 
named.  It  extends  no  further.  The  next  power  in  this 
section  is  to  order  "  that  any  person  or  persons  originally 
joined  as  plaintiff  or  plaintiffs  shall  be  struck  out."  Now 
this  power  is  disconnected  from  the  power  to  add,  and  read 
as  so  disconnected  it  must  necessarily  mean  that  some  of  the 
parties  originally  joined  as  plaintiffs  may  be  struck  out,  not 
all,  or  there  would  be  no  end  to  the  suit.   Admitting  that  in 
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the  same  suit  an  order  might  be  made  (as  I  incline  to  think 
it  might)  to  add  plaintiffs,  and  also  to  strike  out  plaintiffs,  I 
think  the  power  to  strike  out  must  be  qualified  by  the  char- 
acter of  the  power  to  add,  and  if  this  be,  as  I  am  clearly  of 
opinion  it  is,  a  power  to  join  new  plaintiffs  as  co-plaintiffs 
with  some  or  all  who  were  originally  named,  then  the  whole 
of  the  original  plaintiffs  cannot  be  struck  out.  And  this  I 
take  to  be  the  clear  intention  expressed. 

But  it  is  still  clearer  under  the  68th  section,  for  there  the 
alternatives  are  a  misjoinder  of  plaintiffs,  or  a  non-joinder  of 
persons  who  ought  to  have  been  plaintiffs ;  now  this  case 
appears  to  me  not  to  be  within  either.  By  the  term  mis- 
joinder of  plaintiffs  I  understand  that  there  are  some  who 
should  not  have  been  plaintiffs  joined  with  others  who  are 
properly  named.  The  error  is  not,  bringing  an  action  in 
the  name  of  parties,  7ione  of  whom  have  a  right  to  sue,  but 
only  some  of  whom  have  no  such  right.  And  when  the 
statute  speaks  of  persons  not  joined  who  ought  to  have  been 
joined,  I  can  only  understand  the  language  as  meaning  that 
the  action,  as  originally  brought,  contained  the  names  of 
some,  but  not  of  all,  who  should  thus  have  been  joined  in  it. 
It  is  obvious  that  neither  of  these  definitions  are  applicable 
to  the  present  case,  and  therefore  I  think  the  amendment 
was  not  authorised  by  this  section. 

The  plaintiff's  counsel,  however,  submitted  that  at  all  events 
the  amendment  was  warranted  by  the  291st  section  of  the 
Common  Law  Procedure  Act,  which  authorises  the  courts 
and  every  judge  thereof,  and  any  judge  sitting  at  nisi  prius, 
"  at  all  times  to  amend  all  defects  and  errors  in  any  proceed- 
ings in  civil  causes,  whether  there  is  any  thing  in  writing  to 
amend  by  or  not ;  and  whether  the  defects  or  errors  be  that 
of  the  party  applying  to  amend  or  not;"  "and  all  such 
amendments  as  may  be  necessary  for  the  purpose  of  deter- 
mining in  the  existing  suit  the  real  question  in  controversy 
hetiveen  the  parties,  shall  be  so  made." 

I  do  not  think  this  section  is  applicable.  In  construing 
the  corresponding  section  of  the  English  act,  (in  Walker  v. 
Reed,  15  C.  B.  205,  see  also  Ritchie  v.  Van  Gilder,  9  Exch. 
762,)  MauUy  J.,  says  :  "  It  often  happens  that^  there  being 
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a  controversy,  the  parties  are  unable  to  try  that  controversy 
properly,  because  the  pleadings  between  them  do  not  correctly 
shew  upon  the  record  what  that  controversy  is.  It  was  to 
obviate  that  inconvenience  that  the  section  was  framed.''  Now 
apply  that  to  the  present  case.  The  234th  section  of  the  same 
act  declares  that  the  question  at  the  trial  shall  (with  some 
exceptions  having  no  bearing  on  this  case)  be  "  whether  the 
statement  in  the  writ  of  the  title  of  the  claimants  is  true  or 
false."  Now,  it  cannot  be  said  that  this  record,  as  originally 
framed,  did  not  bring  up  that  question  ;  the  controversy  was 
whether  the  plaintiffs  had  title  to  eject  the  defendant,  and  it 
was  as  completely  raised  as  it  could  be.  The  amendment 
raised  a  different  controversy,  no  longer  touching  the  "  real 
question  in  controversy  hetiveen  the  parties"  to  the  suit,  as 
first  brought,  but  raising  a  question  of  title  between  other 
parties. 

In  Wickens  v.  Steel,  (2  C.  B.  N.  S.  488 ;  3  Jur.  N.  S. 
671,)  the  court  held  that  the  corresponding  section  of  the 
English  act  did  not  apply  to  the  case  of  mis-joinder  of 
defendants,  which  was  provided  for  by  the  37th  section  of 
that  statute,  the  70th  of  ours.  A  similar  decision  was  made  in 
Robson  V.  Doyle,  (3  El.  &  Bl.  396,)  and  the  reason  given  by 
Crowden,  J.,  is  expressly  applicable  to  the  mis-joinder  of 
plaintiffs,  for  if  the  amendment  could  be  made  under  section 
291st  of  our  act,  it  would  avoid  the  67th,  68th,  and  70th  sec- 
tions, and  the  conditions  annexed  to  the  amendment  by  the 
earlier  sections  could  not  be  secured. 

I  do  not  find  any  weight  in  the  supposed  analogy  of 
adding  a  new  demJse  in  an  action  of  ejectment  under  the  old 
practice.  The  action  was  then  the  mere  creation  of  the 
court,  moulded  to  attain  by  a  fictitious  proceeding  the  truth 
as  to  alleged  titles  to  land,  and  with  that  view,  amendments, 
or  changes  in  averments  of  matters  wholly  fictitious  were 
permitted.  The  amendment  now  in  question  is  in  an  action 
no  longer  fictitious,  and  depending  on  the  powers  conferred 
by  statute. 

The  objection  raised  by  Mr.  Paterson  that  the  67th  and  68th 
sections  of  the  act  do  not  apply  to  ejectments,  receives  some 
support  from  the  language  of  the  221st,  254th,  and  255th 
sections,  but  I  do  not  rest  my  judgment  on  that  ground. 
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For  the  other  reasons  given,  I  am  of  opinion  the  amendment 
should  not  have  been  allowed.  The  consequence  would  have 
been  that  the  original  plaintiffs  would  have  failed,  as  they 
claimed  under  a  will  which  passed  no  estate  or  title  to  them. 
I  think,  therefore,  that  the  rule  for  a  nonsuit  should  be  made 
absolute. 

Per  cur. — Rule  absolute. 


BoYES  V.  Smith,  Sheriff. 

Chattel  mortgage — Replevin — Liability  of  sheriff  for  not  replevying  goods 
covered  by  a  chattel  mortgage. 

Plaintiff,  the  owner  of  certain  goods,  sells  them  to  one  P.  S.,  taking  a 
chattel  mortgage  as  security  for  the  payment.  P.  S.  subsequently  pur- 
chased other  goods  and  absconded,  leaving  them  altogether  in  his  store. 
The  defendant  takes  possession  under  an  attachment  (under  the  Abscon- 
ding Debtor's  Act),  and  refuses  to  execute  a  writ  of  replevin  ats  of  the 
plaintiff,  two  instalments  of  whose  chattel  mortgage  were  overdue. 

Held,  that  the  plaintiff  was  entitled  to  recover,  and  that  the  sheriff  was 
liable  for  not  executing  the  writ. 

The  declaration  stated  that  the  defendant  took  certain 
goods  of  the  plaintiff  and  converted  them,  &c.,  and  a  second 
count  complained  that  defendant  refused  to  replevy  these 
goods  on  a  writ  sued  out  for  that  purpose  by  the  plaintiff. 

Pleas. — 1st.  Not  guilty.  2nd  to  1st  count :  that  the 
goods  were  not  plaintiffs.  3rd  to  second  count ;  that  plain- 
tiff was  not  ready  and  willing  to  give  a  replevin  bond.  4th 
to  second  count ;  that  the  goods  were  not  within  the  defen- 
dant's bailiwick. 

The  case  was  tried  at  Barrie,  in  October  last,  before 
Jumper,  C.  J.  C.  P.  The  leading  facts  were  as  follow  :  the 
plaintiff  in  March,  1856,  being  then  the  owner  of  certain 
goods  sold  them  to  one  Patrick  Smith.  On  the  20th  of 
October  following  he  took  from  Patrick  Smith  a  bill  of  sale 
by  way  of  mortgage  of  ''all  the  goods,  merchandize,  and 
chattels  at  present  situated,  lying  and  being  in  the  brick  store 
on  lot  No.  1,  on  the  north  side  of  Bunlop  street,"  in  the  town 
of  Barrie,  subject  to  a  proviso  that  if  Patrick  Smith  paid 
him  £336  with  legal  interest  from  the  date  in  three  equal 
payments,  one  in  three  months,  one  in  six  months,  and  one 
nine  months,  then  the  same  should  be  void.    This  mortgage 
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was  filed  with  the  clerk  of  the  county  court  on  the  1st  of 
November,  1856.  Between  March  and  October,  1856, 
Patrick  Smith  had  made  large  purchases  of  goods  from 
other  parties,  and  had  at  the  date  of  this  bill  of  sale  goods 
to  the  value  of  £1000  in  his  store.  On  the  6th  of  July, 
1857,  the  defendant  having  received  a  writ  of  attachment 
against  the  goods  of  Patrick  Smith  at  the  suit  of  Ross, 
Mitchell,  &  Co.,  seized  all  the  goods  which  were  in  this 
brick  store  as  belonging  to  Patrick  Smith,  who  was  at  that 
time  an  absconding  debtor.  His  wife  was  then  in  occupation 
of  the  premises.  Ross,  Mitchell,  &  Co.  had,  between  Janu- 
ary and  the  27th  of  September,  1857,  sold  dry  goods  to 
Patrick  Smith  to  an  amount  exceeding  £1,300,  besides  gro- 
ceries, and  there  was  a  good  deal  of  evidence  to  shew  that  when 
the  defendant  seized  in  July,  1857,  there  was  as  much  at 
least  on  hand  of  the  goods  which  vfere  in  the  store  on  the 
20th  of  October,  1856,  as  would  amount  to  <£300,  and  two 
witnesses  estimated  such  goods  at  X500.  It  was  objected 
that  the  goods  were  only  mortgaged  to  the  plaintiff ;  that 
they  were  all  in  Patrick  Smith's  possession,  who  was  evi- 
dently, with  the  assent  of  the  plaintiff,  selling  them  in  the 
ordinary  course  of  his  business,  and  that  plaintiff,  without 
having  got  possession  of  the  goods,  could  not  maintain  tres- 
pass. It  was  further  objected  that  the  plaintiff's  affidavit 
made  and  attached  to  the  mortgage  was  defective  for 
want  of  a  sufficient  addition.  It  was  as  follows  :  "  Henry 
Rammel  Alves  Boys,  of  the  town  of  Barrie,  in  said  county. 
Gentleman."  Both  objections  were  overruled,  leave  being 
reserved  to  the  defendant  to  move  upon  the  first.  The 
defendant's  counsel  also  urged  that  evidence  particularly 
identifying  the  several  goods  should  have  been  given,  and 
that  the  general  evidence  of  goods  covered  by  the  mortgage 
being  seized  by  defendant  should  not  have  been  received. 
The  jury  found  for  the  plaintiff,  damages  £200. 

In  Michaelmas  Term  McMichael  obtained  a  rule  nisi  to 
set  aside  the  verdict,  and  to  enter  a  nonsuit  on  the  leave 
reserved,  or  for  a  new  trial  on  the  same  ground,  and  that 
the  verdict  was  contrary  to  law  and  evidence,  and  for  misdi- 
rection in  holding  that  the  plaintiff 's  affidavit  was  sufficient. 
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M.  0.  Cameron  and  Boulton  (of  Barrie)  shewed  cause. 
They  cited  Moyar  v.  Davidson,  7  C.  P.  U.  C.  521 ;  Fenn  v. 
Bitteleston,  7  Exch.  152. 

Dkaper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  objection  to  the  affidavit  is  fully  met  by  the  cases  of 
Moyer  v.  Davidson  (7  C.  P.  U.  C.  521),  and  Brodie  v.  Ruttan 
(16  Q.  B.  U.  C.  207). 

And  the  objection  that  trespass  will  not  lie  has  also  been 
raised  and  not  allowed  to  prevail  in  similar  cases,  both  in 
England  and  in  our  own  courts. 

The  plaintiff  acquired  the  right  to  certain  goods,  the 
property  of  Patrick  A.  Smith,  by  a  bill  of  sale,  dated  the 
20th  of  October,  1856,  subject  to  a  defeasance  on  pay- 
ment by  Smith  of  £336,  in  three  equal  payments,  at  three, 
six,  and  nine  months.  Consequently,  the  first  payment  fell 
due  on  the  20th  of  January,  1857,  the  second  on  the  20th  of 
April,  1857,  and  the  last  on  the  20th  of  July,  1857.  It  was 
one  of  the  stipulations  that  if  Smith  made  default  in  payment 
of  the  principal  or  the  interest,  or  any  part  thereof,  then  the 
plaintiff  might  take  possession  of  and  sell  the  goods,  or  keep 
them  at  his  option.  And  there  was  no  agreement  that 
Smith  should  remain  in  possession  at  all.  When  the  sheriff 
seized,  two  of  the  three  instalments  were  due. 

Martindale  v.  Booth  (3  Barn.  &  Ad.  498)  cannot  be  dis- 
tinguished from  this  case,  and  Brodie  v.  Ruttan,  above  cited, 
seems  to  be  a  similar  case,  though  there  were  difficulties  in 
the  plaintiff's  way  which  do  not  exist  here  ;  and  Porter  v. 
Flintoff  (6  U.  0.  C.  P.  531)  is  a  decision  of  this  court  entirely 
in  the  plaintiff's  favour,  and  in  which  the  cases  most  adverse 
to  his  recovery  were  considered. 

As  to  the  motion  for  a  new  trial  on  law  and  evidence, 
there  was  abundant  evidence  of  consideration  to  go  to  the 
jury.  No  suggestion  was  made  that  there  was  any  fraud  in 
fact  on  the  plaintiff's  part,  and  he  had  complied  with  the 
requisitions  of  the  Chattel  Mortgage  Act.  The  only  ques- 
tion really  pressed  was,  that  the  evidence  of  plaintiff's 
ownership  of  the  goods  seized  and  sold  by  the  defendant, 
z.e.,  of  the  identity  of  the  goods  owned  by  the  plaintiff 
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under  the  bill  of  sale  with  those  seized  by  the  sheriff,  was 
not  sufficiently  established.  It  cannot  be  denied  that  there 
was  evidence  to  go  the  jury  on  this  point,  nor  that  it  was 
a  question  entirely  for  their  decision.  I  do  not  think  we 
could  have  said  they  did  wrong  if  they  had  given  the  plain- 
tiff his  whole  demand.  But  they  have  limited  the  finding 
to  £200,  and  I  see  no  ground  to  dissent  from  it. 

Rule  discharged. 


Gladstone  et  al  v.  French. 

Sheriff-— Fieri  facias — Payment  of  money  made  thereon — Expenses  of  transmis- 
sion to  plaintiff. 

Held,  that  a  sheriff  has  no  legal  right  to  pay  money  into  court,  made  upon 
a  writ  in  his  office. 

Held,  also,  the  one  per  cent,  chargeable  under  the  2  Geo.  IV.,  ch.  1,  sec.  26, 
can  only  be  claimed  when  a  defendant  pays  money  into  court  in  discharge 
of  a  pending  action. 

The  plaintiffs  issued  a  fi.  fa.  to  the  sheriff  of  the  united 
counties  of  Stormont,  Dundas,  and  Glengarry.  The  sheriff 
returned  money  made  as  follows  : 

Damages  £1569    8  10 

Costs  taxed    14    1  10 


Interest  from  January  9,  1858 
Writs   


1583  10  8 

92  18  8 
2   5  0 


£1678  14  3 

Some  difficulty  arose  between  him  and  the  plaintiffs' 
attorney,  the  latter  insisting  on  his  right  to  have  the  money 
paid  to  him  at  his  office,  at  Toronto,  but  declining  to  incur 
the  risk  of  its  being  transmitted  by  post,  or  to  deduct  the  per 
centage  which  a  bank  would  charge  for  a  draft.  Thereupon 
the  sheriff  sent  up  the  money  by  express,  the  charges  of 
which  were  £1  12s.  6d.  And  he  paid  the  balance,  after 
deducting  these  charges,  into  court,  £1677  Is.  9d. 

The  plaintiffs'  attorney  then  applied  for  the  money,  and 
the  master  paid  it  to  him,  deducting  $67.8,  being  one  per 
cent,  on  the  money  paid  in,  under  the  authority  of  the  act 
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2  Geo.  IV.,  ch.  1,  sec.  26,  and  $4  under  the  schedule  of 
fees,  in  the  rules  of  court,  and  fourpence  for  filing  the  writ ; 
and  he  then  applied  to  have  the  $67.8  paid  to  him  as  im- 
properly charged. 

J.  A,  Jones  appeared  for  the  plaintiff. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

That  the  sheriff  had  no  authority,  sui  sponie,  to  pay  the 
money  into  court  is  settled  by  Shuter  v.  Leonard,  (3  0.  S. 
314.)  If  his  doing  so  causes  a  loss  to  the  plaintiff,  he  is  not 
protected  by  the  act  being  done  in  the  proper  and  necessary 
discharge  of  his  duty. 

But  I  am  of  opinion  that  the  plaintiff  is  not  chargeable 
with  the  one  per  cent,  on  the  sum  thus  paid  in.  I  think  the 
25th  and  26th  sections  of  this  act  must  be  read  together,  and 
authorises  this  per  centage  only  in  cases  where  a  defendant 
pays  money  into  court  in  discharge  of  a  pending  action.  It 
may  be  found,  that  under  the  operation  of  subsequent 
statutes,  though  not  so  expressed  directly,  the  whole  of  this 
provision  as  to  payment  of  money  into  court  is  not  superseded, 
but  it  is  unnecessary  to  examine  that  question  now,  or  to 
intimate  an  opinion  one  way  or  the  other. 

I  have  no  doubt  the  charge  of  $4,  and  that  for  filing  the 
writ,  is  properly  made.  The  per  centage  retained  claimed  as 
payable  under  the  statute  should  be  returned  to  plaintiffs. 


Coleman  v.  Bellhouse. 

Partnership— Parties  dealing  with,  having  full  knowledge  of  their  position-- 
Joint  liability  of  partners. 

Held,  that  where  parties  associate  for  a  trading  purpose,  taking  specified 
shares  of  a  fixed  amount,  with  a  mutual  understanding  that  they  are  only 
to  be  liable  to  the  extent  of  their  shares,  and  on  the  agreement  that  their 
business  is  to  be  conducted  by  a  committee  from  the  partners  acting  as 
managers  : — if  a  party  dealing  with  such  directors  with  a  full  knowledge 
of  the  terms  and  stipulations  of  the  association,  and  accepts  an  undertak- 
ing from  them  which  is  expressly  founded  on  such  terms  and  stipulations, 
he  cannot  maintain  an  action  based  upon  his  dealings  against  the  share- 
holders and  directors  charging  them  with  a  joint  liability  as  ordinary 
partners  in  a  trading  concern. 

Declaration  for  money  lent ;  for  money  paid ;  for  work, 
journeys,  and  attendances  of  plaintiff,  as  agent  for  defendants, 
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and  for  commission  and  reward  payable  therefor ;  for  interest 
for  making,  drawing,  accepting  and  negotiating  certain  nego- 
tiable bills  of  exchange  and  promissory  notes  for  defendants' 
accommodation  ;  and  for  money  found  due  on  an  account 
stated. 

Defendant  T.  Brannegan,  by  J.  N.  L.,  his  attorney,  pleads 
never  indebted. 

Defendant  George  Harding,  by  R.  H.  M.,  his  attorney, 
pleads  ditto. 

Defendants  William  Bellhouse,  and  forty  others,  by  E.  M., 
their  attorney,  plead,  1st.  Never  indebted.    2nd.  Payment. 
3rd.  A  plea,  stating  in  substance  that  plaintiff  was,  and  still 
is,  a  partner  with  defendants  and  others  in  building  the 
steamer  "  Europa,"  and  therewith  carrying  passengers  and 
freight  for  hire.    That  the  "  Europa"  was  built  at  a  large 
cost,  and  was  employed  as  aforesaid  for  the  joint  benefit  of 
plaintifi"  and  all  the  other  co-partners.    That  all  the  supposed 
causes  of  action  are  of,  and  concerning,  loans  by  the  plaintifi^, 
while  such  partner,  to  the  partnership,  for  partnership  pur- 
poses.   That  it  was  a  losing  concern  :  that  all  plaintiff's 
loans  had  been  expended  in  the  business  thereof,  and  that 
the  partnership  is  still  indebted  to  various  persons  in  large 
amounts,  and  that  there  are  no  funds  to  pay  these  debts : 
that  plaintiff  is  liable  as  a  partner  to  contribute  to  make  up 
the  deficiency,  the  amount  of  which  is  yet  unascertained. 
That  the  accounts  of  the  business  of  the  partnership  to  be 
transacted  by  the  trustees  of  the  partnership  and  the  plaintiff 
are  not  yet  settled,  and  are  open  accounts.    That  the  said 
causes  of  action  are  concerning  the  matters  contained  in,  and 
secured  by,  a  mortgage  of  the  "  Europa,"  which  is  in  plain- 
tiff's possession,  dated  2nd  of  June,  1856,  and  made  between 
Richard  Benner,  Michael  Wilson  Browne,  and  Thomas 
Noakes  Best,  as  the  duly  registered  trustees  of  the  "Europa," 
for  the  other  partners  of  the  first  part,  and  the  plaintiff  of 
the  second  part,  whereby,  after  reciting  that  the  "Europa" 
was  then  duly  registered  according  to  the  statutes  in  that 
behalf,  and  reciting  the  certificate  of  ownership  ;  and  that 
the  said  R.  B.,  M.  W.  B.,  and  T.  N.  B.,  were  trustees  duly 
elected  by  the  members  of  the  "Europa  Steamboat  Company," 
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being  the  said  partnership ;  and  that  the  said  trustees  had 
subscribed  the  declaration  required  bj  the  statute  ;  and  that 
plaintiff  had  agreed  to  endorse  notes,  &c.,  for  their  accommo- 
dation, as  such  trustees ;  they  assigned  to  the  plaintiff  the 
^'Europa,"  with  her  appurtenances,  subject  to  a  proviso  for 
redemption,  and  a  power  to  plaintiff  to  sell  her  on  default ; 
and  a  declaration  that  the  trustees  were  not  to  be  held 
personally  liable  on  the  mortgage,  which  are  the  causes  of 
action,  &c. 

The  defendants  named  in  the  foregoing  plea  as  trustees,  by 
E.  M.,  their  attorney,  plead,  1st,  never  indebted.  2nd.  Pay- 
ment.   3rd.  A  special  plea,  similar  to  that  already  set  forth. 

Defendants  James  Reid,  Isaac  Buchanan,  and  two  others, 
by  C.  D.  Reid,  their  attorney,  plead,  never  indebted. 

Defendants  Spencer  &  Miller,  by  J.  R.,  their  attorney, 
plead  never  indebted. 

In  Hagarty's  (J.)  notes  of  the  trial,  it  is  stated  that  a 
plea  of  release  was  afterwards  added,  but  it  does  not  appear 
on  the  record,  or  among  the  exhibits. 

The  trial  took  place  in  September  last,  at  Hamilton,  before 
Hagarty,  J.  It  appeared  there  had  been  a  steamer  called 
the  Queen  of  the  West,"  in  which  a  number  of  persons  held 
shares.  These  persons,  (whether  all  or  not,  does  not  appear,) 
after  the  "  Queen  of  the  West"  had  been  destroyed  by  fire, 
|,  signed  a  paper,  dated  the  12th  of  January,  1854,  declaring 
their  willingness  to  become  shareholders  towards  building  a 
new  steamboat,  using  such  of  the  machinery  and  furniture 
of  the  old  boat  as  had  been  saved.  And  by  this  writing  they 
authorised  the  trustees  of  the  former  copartnery  to  account 
to  the  trustees  who  may  be  appointed  for  the  new  copartnery" 
for  their  respective  proportions  of  the  divisible  balance  in 
money  or  property  in  the  ''Queen of  the  West,"  correspond- 
ing to  the  amount  of  their  stock  therein  ;  the  amount  of 
which  stock  was  stated,  and  for  which  the  receipt  of 
the  trustees  was  to  be  binding  on  those  who  signed,  as 
part  of  their  respective  subscriptions  to  the  new  steamboat. 
The  plaintiff  and  his  partner  in  business  signed  this 
paper  thus :  "  Coleman  &  Mclntyre,  10  shares,  .£250." 
It  did  not  appear  that  the  capital  stock  of  the  "Europa" 
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was  divided  into  any  fixed  number  of  sliares.  From  the 
absence  of  any  other  arrangement  being  proved,  it  might 
be  presumed  that  in  the  first  instance  each  shareholder 
in  the  Queen  of  the  West "  became  entitled  to  become  a 
shareholder  in  the  "  Europa,"  of  a  similar  number  of  shares, 
and  that  his  stock  was  considered  as  paid  up  to  the  amount 
to  which  he  was  entitled,  out  of  the  proceeds,  or  ascertained 
value  of  whatever  was  available  from  the  "  Queen  of  the  West. " 
But  one  of  the  defendants  (Young)  who  had  owned  five  shares 
in  the  old  boat,  declined  doing  more  than  to  transfer  what- 
ever was  coming  to  him  on  account  of  those  five  shares,  as 
his  contribution  to  the  capital  of  the  new  boat,  refusing  to 
take  more  stock  than  that  would  amount  to.  Accounts  were 
opened  in  a  ledger  with  every  stockholder  of  the  new  boat,  to 
shew  how  much  he  had  paid,  and  what  remained  due  by  him, 
and  these  accounts  shew  that  each  share  in  the  "Europa  " 
was  valued  at  £25.  Meetings  of  the  stockholders  w^ere  held, 
and  they  elected  certain  of  their  members  as  a  committee  of 
managers  for  the  "  Europa."  Thus,  on  the  28th  of  February, 
1856,  the  shareholders  resolved,  "  that  the  committee  of 
management  do  immediately  take  such  steps  as  they  may 
consider  necessary  to  obtain  the  registration  of  the  steamer 
"Europa"  in  such  way  as  will  limit  the  liability  of  each 
shareholder  to  the  amount  of  his  shares  in  said  boat,  and  that 
"  Messrs.  Benner,  Browne,  and  Best  be  such  committee  of 
management;"  and  further  resolved,  "  That  the  committee 
of  management  be,  and  are  hereby  empowered,  to  raise 
funds  by  means  of  the  sale  of  additional  shares  in  the  steamer 
'Europa  ;'  "  and  further  resolved,  "  That  the  said  committee 
of  management  be  empowered  to  arrange  for  a  loan  or  loans 
on  the  credit  of  the  boat."  The  defendants  Benner  and 
Best  had  been  shareholders  in  the  ''Queen  of  the  West;" 
the  defendant  Browne  had  not :  but  on  the  25th  of  April, 
1855,  a  letter  was  written  as  follows,  by  the  plaintiff,  or  his 
partner  :  "Dundas,  25th  of  April,  1855. — To  the  Chairman 
of  the  Committee  of  Managers,  Steamer  'Europa,'  Hamilton. 
Sir — Please  transfer,  or  place  to  the  credit  of  M.  W.  Browne, 
Esquire,  of  Hamilton,  the  ten  shares  of  stock  in  the  steamer 
'  Europa,'  paid  for  by  us,  and  oblige — Yours,  &c. — Coleman 
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&  Mclntyre."  In  the  account  opened  with  Coleman  &  Mc- 
Intyre,  in  the  ledger  spoken  of,  an  entry  was  made  after 
the  receipt  of  this  letter  :  "  ten  shares  transferred  to  M.  W. 
Browne,"  thus  closing  the  account  with  them,  though  at  that 
time  a  sum  of  £35  remained  to  be  paid  on  these  ten  shares. 
Up  to  the  time  of  this  transfer  the  plaintiff  had  acted  as  a 
partner  in  the  "Europa,"  attending  meetings,  &c.,  but  not 
after  the  transfer,  as  far  as  appeared,  and  the  defendant 
Browne,  who  had  obtained  similar  transfers  of  shares  from 
other  parties,  (among  them  from  Captain  Harrison,  who  was 
the  largest  shareholder,)  but  whose  name  is  not  to  the  paper 
of  12th  of  January,  1854,  and  who  is  not  proved  to  have 
been  a  shareholder  except  by  virtue  of  such  transfers,  acted 
as  a  shareholder  thenceforward,  attended  meetings,  and  was 
elected  one  of  the  committee  of  management,  by  the  resolu- 
tion of  February,  1856.  He  had  attended  a  meeting  of  the 
shareholders  on  the  21st  July,  1855,  when  it  was  resolved  : 
"That  immediate  steps  be  taken  to  establish  the  ownership 
of  the  steamer  under  the  limited  partnership  act,  and 
that  Messrs.  M.  W.  Browne,  Harrison,  Best,  Benner,  and 
Dr.  Bates,  be  the  general  partners."  In  February,  1856, 
as  well  as  in  April,  1855,  large  debts  had  been  incurred 
for  the  building  and  fitting  up  of  the  boat.  On  the  26th  of 
March,  1856,  the  steamer  ''Europa"  was  registered  under 
the  8th  Yic,  ch.  5,  sec.  15,  and  a  certificate  of  ownership 
was  granted  to  the  defendants  Benner,  Browne,  and  Best, 
described  therein  as  trustees  duly  elected  by  the  members  of 
the  "Europa  Steamboat  Company."  This  registration, 
however,  was  only  proved  by  the  recital  thereof  in  the 
mortgage  presently  mentioned. 

On  the  2nd  of  June,  1856,  Benner,  Browne,  and  Best, 
described  as  "Trustees  of  the  property  in  the  steamboat  or 
vessel  'Europa,'  "  executed  a  mortgage  of  that  date  to  the 
plaintiff.  It  recited  the  certificate  of  ownership,  and  that 
the  plaintiff  had  endorsed,  and  had  agreed  to  endorse,  certain 
promissory  notes  for  the  accommodation  of  the  mortgagors, 
"as  such  trustees,"  and  that  it  had  been  agreed  the  mortgage 
should  be  given  as  collateral  security  for  such  endorsements, 
and  for  any  other  amount  which  should  be  due  to  plaintiff  by 
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the  mortgagors,  as  such  trustees,  and  in  consideration  of  the 
premises,  and  5s.,  bargained,  sold,  assigned,  transferred,  and 
set  over  to  the  plaintiiBf,  the  steamer  "'Europa,"  with  all  and 
singular,  &c.,  &c.,  subject  to  a  proviso  for  making  the  same 
void,  if  the  mortgagors,  as  such  trustees,  should  pay  to  plain- 
tiff whatever  money  should  be  due  to  him,  either  on  promis- 
sory notes  or  bills  of  exchange,  which  he  had  theretofore 
endorsed  or  accepted,  or  should  thereafter  endorse  or  accept 
for  the  mortgagors  as  such  trustees,  or  any  other  account 
whatsoever.  And  it  was  thereby  agreed  that  an  account 
should  be  taken  and  a  balance  struck  of  the  indebtedness  of 
the  mortgagors  to  the  plaintiff,  on  the  1st  of  March,  1857, 
and  that  one-half  should  be  paid  on  the  26th  of  March,  1857, 
and  the  balance,  with  whatever  amount  should  be  due,  on  the 
26th  of  March,  1858,  with  interest.  And  it  was  expressly 
declared  and  agreed,  that  the  mortgagors  should  not  be  held 
personally  liable  for  the  said  sums  of  money,  or  any  part 
thereof.  The  mortgagors  covenanted  to  keep  the  vessel 
insured,  or  in  their  default,  that  the  plaintiff  might  insure, 
and  charge  the  premiums  as  money  advanced  on  the  mortgage. 
There  was  also  a  power  of  sale  granted  to  plaintiff  in  default 
of  payment. 

A  former  committee  of  management  had,  at  a  meeting 
held  on  the  27th  of  April,  1855,  resolved  :  "  That  the  fol- 
lowing be  the  general  partners  of  the  limited  co-partnership 
of  the  shareholders  of  the  said  steamer  ^Europa,'  Messrs. 
Benner,  Best,  Bates,  and  Captain  Harrison."  This  resolu- 
tion was  in  effect  confirmed  by  the  shareholders,  by  their 
resolution  adopted  on  the  21st  of  July,  following. 

On  the  7th  of  April,  1857,  there  was  a  meeting  of  the 
shareholders,  and  the  committee  of  management  made  a  report, 
which  the  shareholders  adopted,  and  elected  the  defendants 
Browne,  Bellhouse,  and  Benner  as  the  committee  of  manage- 
ment for  the  ensuing  year.  This  report  stated  amongst  other 
things  that  the  steamer  was  registered  for  the  stockholders 
in  the  name  of  the  committee.  That  they  had  entered  into 
negociations  with  plaintiff,  and  had  obtained  a  loan  from  him 
to  liquidate  the  liabilities  of  the  steamer,  then  said  to  amount 
to  X7000,  as  well  as  for  the  necessary  outfit,  and  additional 
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accounts  outstanding,  and  not  included  in  the  above  amount, 
agreeing  to  pay  for  it,  at  the  rate  of  12  per  cent,  per  annum  ; 
that  it  was  necessary  to  take  measures  to  liquidate  one-half 
of  the  amount  due  to  the  plaintiff.  Evidence  was  given  to 
shew  each  defendant  a  partner  or  shareholder  in  the  "  Eu- 
ropa;"  that,  with  regard  to  the  defendant  Young,  was  the 
weakest  of  any  one. 

A  balance  was  struck  of  the  liabilities  on  the  mortgage, 
which  came  to  .£7626  lis.  2d.  One-half  of  which,  with 
interest  and  commission,  amounted  to  £4070  13s.  7d.  The 
plaintiff  further  proved  he  had  paid  premiums  for  insuring, 
£314  15s.,  making  his  total  demand  in  the  suit  £4384  Os.  7d. 

For  the  defence,  it  was  objected,  1st.  That  there  was  no 
proof  that  defendants  were  partners.  2nd.  That  defendants 
were  only  tenants-in-common,  or  part  owners  of  the  steamer, 
and  were  not  liable  for  money  borrowed,  unless  they  had 
specially  authorised  it.  That  some  of  them  were  not  at  the 
meeting  where  the  resolution  was  passed,  and  therefore  gave 
no  authority.  3rd.  That  even  if  co-partners,  they  would  not 
be  liable  except  for  what  they  had  specially  authorised,  and 
the  authority  was  only  to  raise  money  on  the  credit  of  the 
boat.  4th.  That  plaintiff  being  himself  a  co-partner,  cannot 
maintain  this  action.  5th.  That  the  simple  contract  debt 
merged  in  the  specialty,  and  the  plaintiff's  only  remedy  is  on 
the  mortgage.  6th.  That  the  trustees  had  no  power  to  state 
an  account,  and  there  was  no  evidence  of  plaintiff  having 
advanced  money.  7th.  That  there  was  no  legal  evidence 
that  plaintiff  had  ceased  to  be  a  partner.  8th.  That  the 
release  of  three  of  the  defendants  (the  trustees)  from  liability 
contained  in  the  mortgage,  operated  to  release  all  the  co- 
partners. 9th.  That  plaintiff  could  not  retire  from  the  co- 
partnership without  the  consent  of  all  the  other  co-partners. 
The  objections  were  overruled,  leave  being  reserved  to  renew 
them  on  a  motion  to  enter  a  nonsuit.  The  learned  judge 
left  to  the  jury  to  say  whether  all  the  defendants  were 
proved  to  be  interested  in  the  "Europa"  as  a  joint  adven- 
ture, and  if  so,  whether  they  authorised  the  committee  of 
management  to  act  for  them  in  their  dealings  with  plaintiff 
as  they  had  done,  to  make  them  liable ;  and  whether  plaintiff 
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disposed  of  his  shares  to  defendant  Browne,  and  Browne 
accepting  them,  came  into  the  partnership  in  plaintiff's 
place,  with  the  others  of  the  joint  adventure  consenting  to 
plaintiff's  going  out  in  this  way,  before  he  made  the  ad- 
vances sued  for. 

The  plaintiff's  counsel  objected,  as  to  plaintiff's  re- 
tiring, that  plaintiff  was  a  partner,  and  that  it  should  not 
be  left  to  the  jury  as  a  question  of  fact  whether  the  others 
assented  to  his  transfer  to  Browne,  this  being  rather  a 
deduction  of  law  from  undisputed  facts. 

The  jury  found  for  plaintiff,  damages  c£4384  8s.  7d. 

In  Michaelmas  Term,  31artin  for  the  defendant,  obtained 
a  rule  nisi  to  enter  a  nonsuit  on  the  leave  reserved,  or  for  a 
new  trial  on  the  law  and  evidence. 

Freeman  shewed  cause,  citing  Bargate  v.  Shortridge,  5 
H.  of  L.  Ca.  297  ;  Woodruff  v.  Harris,  11  Q.  B.  U.  C. 
490  ;  Powell  v.  Boulton,  2  U.  C.  C.  P.  513 ;  Watson  v. 
Spratley,  10  Ex.  240;  Jeffreys  v.  Smith,  3  Buss.  158; 
Hawken  v.  Bourne,  8  M.  &.  W.  703  ;  Mosely  v.  Ely  Local 
Board  of  Health,  6  E=  &  B.  327. 

Martin^  in  support,  referred  to  Brettel  v.  Williams,  4  Ex. 
630  ;  Cox  V.  M.  C.  By.  Co.  3  Ex.  278  ;  Smith  v.  Craven, 
1  C.  &  J.  500.  In  re  The  Worcester  Corn  Exchange 
Co.  17  Jurist,  721;  Hallett  v.  Dowdall,  18  Q.  B.  54; 
Addison  v.  Gandassequi,  4  Taunt.  574 ;  Paterson  v.  Gan- 
dassequi,  15  East.  62 ;  Holmes  v.  Higgins,  1  B.  &  C.  74 ; 
Bowes  V.  Lord  Bavensworth,  15  Com.  B.  517  ;  Kidwelly 
Canal  Co.  v.  Baby,  2  Price,  93  ;  Ex  parte  Morgan,  13  Jur. 
665 ;  Kay  v.  Smith,  210  Beav.  533 ;  Mitcheson  v.  Oliver, 
5  E.  &.  B.  445. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  information  given  to  the  court  respecting  the  forma- 
tion of  this  company  or  association,  and  the  mode  in  which 
its  affairs  were  to  be  conducted,  is  slight  and  not  very  satis- 
factory. A  great  deal  is  left  to  conjecture  or  inference, 
whether  unavoidably  so  or  not,  I  have  no  means  of  knowing. 
I  find  myself  unable  to  ascertain,  at  least  in  any  satisfactory 
manner,  either  from  the  written  or  the  vivd  voce  evidence, 
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how  many  shares  there  were,  what  was  intended  to  be  the 
amount  of  the  capital  stock,  what  number  of  shares  were 
actually  subscribed,  whether  the  whole  number  contemplated 
or  less,  how  and  when  the  shares  were  called  in,  whether 
any,  and  if  any,  what,  prospectus  was  issued  ;  what  agree- 
ment (if  any)  was  entered  into  by  the  shareholders  for  the 
regulation  of  the  affairs  of  the  association.  For  all  that 
appears  in  evidence,  with  the  exception  of  the  paper 
signed  by  the  former  shareholders  of  the  '  Queen  of  the 
West,'  all  rests  upon  parol  understanding,  and  upon  the 
brief  entries  of  proceedings  entered  in  the  minute  book. 
We  have  not  any  more  information  in  regard  to  the  '  Queen 
of  the  West,'  if  that  would  have  been  available  for  the 
purposes  of  the  present  enquiry. 

I  assume  from  the  evidence,  though  it  is  not  proved  as  a 
substantial  fact,  that  the  shares  were  £25  each.  I  assume 
also  that  it  was  agreed  or  understood  among  the  holders  of 
these  shares,  that  a  committee  of  management  should  be 
annually  chosen  ;  that  this  committee  should  have  a  general 
authority  to  manage  the  business  of  the  association  ;  which 
business  appears  to  have  been  to  build  and  fit  up  the  steamer 
'Europa',  and  when  complete,  either  to  charter  or  to  run 
her  for  the  benefit  and  profit  of  the  shareholders.  But  whether 
each  share  entitled  the  holder  to  a  separate  vote  for  the 
committee,  or  whether  each  member  of  the  committee  was 
required  to  hold  any  particular  number  of  shares,  does  not 
appear.  The  committee  appear  to  have  had  special  powers 
conferred  on  them  by  resolutions  of  the  shareholders  adopted 
at  general  meetings,  and  the  reports  submitted  by  the  com- 
mittee to  the  shareholders  appear  to  have  been  adopted  by 
resolutions,  from  which  it  may  be  at  least  inferred,  that  the 
acts  and  dealings  reported  were  treated  by  the  shareholders 
as  falling  within  the  proper  scope  of  their  authority. 

Among  the  resolutions  of  the  committee  of  management, 
there  is  one  of  the  27th  of  April,  1855,  that  four  named 
shareholders  should  be  the  general  partners  of  the  limited 
co-partnership  of  the  shareholders"  of  the  'Europa.'  And  on 
the  21st  July,  1855,  the  shareholders  passed  a  resolution 
that  "  immediate  steps  should  be  taken  to  establish  the 
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ownership  of  the  steamer  under  the  Limited  Partnership 
Act,"  (12  Vic,  ch.  75),  but  none  of  the  steps  required  by 
that  act  seem  to  have  been  taken  by  the  shareholders  them- 
selves. On  the  28th  of  February,  1856,  the  shareholders 
resolve  that  "the  committee  of  management  do  immediately 
take  such  steps  as  they  may  consider  necessary  to  obtain  the 
registration  of  the  steamer  '  Europa'  in  such  way  as  will  limit 
the  liability  of  each  shareholder  to  the  amount  of  his  shares 
in  said  boat."  On  the  26th  of  March  following  the  steamer 
was  registered  in  the  name  of  three  members  of  the  com- 
mittee of  management,  as  trustees  duly  elected  by  "  the 
Europa  Steamboat  Company."  In  the  certificate  of  owner- 
ship a  reference  was  made  to  an  endorsement  said  to  be 
made  on  that  certificate,  shewing  in  what  manner  the  shares, 
that  is,  the  sixty-fourth  parts  of  the  vessel  [vide  8  Vic,  ch. 
5,  sec  14  &  15),  were  owned.  This  endorsement  is  not  in 
evidence,  but  I  presume  that  in  accordance  with  the  15th 
section  of  the  act  it  would  shew  that  all  the  sixty-four  shares 
were  owned  by  the  "  Europa  Steamboat  Company." 

Upon  this  evidence,  which  I  think  was  properly  left  to 
the  jury,  I  think  the  whole  body  of  shareholders  must  be 
looked  upon  as  partners  in  the  employment  for  their  mutual 
profit  of  a  common  stock,  to  which  they  contributed  in 
difi'erent  proportions  for  building,  fitting  up,  chartering  or 
running  the  steamer  ^Europa.'  Peel  v.  Thomas  (15  C.  B  734), 
Holmes  v.  Higgins  (1  B.  &  C.  74).  I  think  each  share- 
holder, upon  this  evidence,  might  be  properly  held  to  have 
contributed  to  this  stock  on  the  understanding  and  agree- 
ment to  allow  the  business  to  be  managed  on  some  such 
system,  as  was  proved  actually  to  have  been  adopted, 
and  that  if  he  refrained  from  attending  at  the  meetings  of 
the  shareholders,  he  might,  nevertheless,  be  fairly  held  to 
have  assented  that  those  who  did  attend  should  have  power 
to  bind  his  interests  as  well  as  their  own.  It  appeared  that 
it  was  the  practice  to  give  notice  to  every  shareholder  of  the 
meetings.  Erom  the  manner  in  which  the  question  was 
submitted  to  the  jury,  I  take  their  verdict  to  be  a  direct 
finding  that  the  defendants  were  thus  partners,  and  I  think 
the  evidence  will  warrant  such  finding  against  all  the  defen- 
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dants.  The  heading  of  the  paper  of  the  12th  January,  1854, 
is  strong  evidence  against  all  the  defendants  who  signed  it, 
that  they  recognised  the  appointment  of  trustees  to  manage 
the  concern,  and  became  shareholders  on  that  understanding, 
and  that  the  defendant  Browne,  w^ho  came  in  by  assignment, 
assents  to  that  state  of  things,  both  by  accepting  the  assign- 
ment when  the  business  was  thus  conducted,  and  afterwards 
by  acting  as  one  of  the  committee  of  management. — Tred- 
win  V.  Bourne  (6  M.  &  W.  461).  Suppose  that  the  boat 
had  been  finished  and  paid  for,  and  had  been  employed  on 
behalf  of  the  shareholders,  there  cannot,  I  think,  be  the 
slightest  doubt  that  every  person  hired  to  work  and  navigate 
her  would  have  had  a  legal  right  to  look  for  payment  to  all 
those  who  would  benefit  if  his  employment  should  turn  out 
profitable  ;  and  if  so,  they  would  have  an  equal  right  if  her 
returns  were  insufficient  to  defray  her  expenses. 

This  conclusion,  however,  raises  the  question  whether  the 
plaintiff,  having  been  an  original  shareholder,  and  conse- 
quently a  partner,  is  not  still  a  partner,  and  on  that  account 
unable  to  maintain  this  action. — Vide  Kidwalley  Canal  Co. 
V.  Baby  (2  Pri.  93),  Peel  v.  Thomas  (15  C.  B.  714).  This 
must  depend  upon  whether  there  was  evidence  sufficient  to 
warrant  the  jury  in  finding  that  the  plaintifi"  was,  hy  the  con- 
sent of  the  other  partners,  discharged,  and  Browne  accepted 
in  his  place.  I  have  already  expressed  my  opinion  that  the 
evidence  warrants  the  conclusion  that  every  shareholder 
agreed  to  the  system  of  management  pursued,  one  leading 
feature  of  which  appears  to  have  been  the  holding  meetings 
of  shareholders  to  determine  by  the  votes  of  the  majority  of 
the  shareholders  then  present,  upon  all  matters  incident  to 
the  management  of  the  concern,  especially  upon  any  matter 
of  an  extraordinary  character  which  might  not  be  considered 
as  falling  under  the  ordinary  control  of  the  committee  of 
management.  It  cannot  be  denied  that  the  whole  body  of 
shareholders  might  have  assented  to  the  plaintiff's  withdrawal, 
and  the  fact  of  an  assent  being  actually  given,  or  neces- 
sarily to  be  implied,  is,  I  think,  established  from  the  resolu- 
tions by  which  the  defendant  Browne  was  nominated  to 
be  a  general  partner,  and  member  of  the  committee  of  man- 
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agement.  It  was  shewn  that  Browne  only  became  a  share- 
holder by  assignments  of  shares  from  the  plaintiff  and  other 
shareholders,  and  that  the  account  of  the  plaintiff  and  his 
partner  as  shareholders  was  closed  in  the  company's  books 
by  the  entry  of  this  transfer.  Bosanquet  v.  Shortridge 
(4  Exch.  699)  is,  I  think,  plainly  distinguishable.  There, 
a  particular  mode  by  which  shareholders  might  transfer 
their  shares  and  be  discharged,  was  expressly  provided  by 
the  deed  of  settlement.  The  court  held  that  mode  must  be 
strictly  followed,  and  that  a  different  mode  which  had  been 
practised  by  the  directors  was  ineffectual.  But  no  such 
circumstances  exist  here.  The  modus  operandi,  and  the 
question  if  it  had  been  followed  in  this  instance,  were  both 
matters  of  inference  from  the  evidence.  No  other  method 
of  transferring  shares  was  shewn  to  have  existed,  and  as 
among  themselves  they  treated  the  shares  as  transferable. 
Then  there  was  evidence  that  after  this  transfer  Browne  was 
received  as  a  partner,  and  that  the  plaintiff  was  no  longer 
notified  to  attend  meetings.  If  the  evidence  is  somewhat 
loose,  it  arises  from  the  loose  manner  in  which  the  whole 
business  was  conducted. 

But  though  I  think  the  evidence  warranted  the  jury  in 
finding  that  all  the  defendants  were  partners,  and  that  the 
plaintiff,  though  originally  a  partner,  had  ceased  to  be  one 
before  the  transactions  out  of  which  this  action  groAvs,  it 
does  not  follow  as  a  necessary  consequence  that  they  are 
all  jointly  responsible. 

In  the  first  place  it  is  to  be  considered  that  every  share- 
holder stipulated  by  the  very  form  of  liis  subscription  for  a 
limited  liability.  As  between  themselves  this  would  no 
doubt  be  effectual,  though  as  against  third  parties  not  cogni- 
zant thereof,  it  is  equally  clear  that  it  would  not,  viewing 
this,  as  I  do,  to  be  a  trading  concern.  The  plaintiff,  how- 
ever, was  one  of  the  original  parties,  and  knew  the  exact 
character  of  every  shareholder's  liabilitj^,  and  he  knew  also 
the  mode  in  which  their  business  was  conducted.  Pie  evi- 
dently acted  on  the  assumption  that  the  liability  was  of  a 
limiied  character,  and  when  he  transferred  his  own  shares 
he  plainly  assumed  that  he  discharged  himself  from  all 
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future  as  well  as  from  all  past  responsibility.  He  certainly 
did  not  contemplate  that  his  connexion  with  the  '  Europa' 
left  him,  notwithstanding  the  assignment  to  Brown,  liable 
to  the  creditors  having  claims  prior  to  April,  1855.  To 
discharge  these  debts,  among  others,  the  money  secured  by 
the  mortgage  was  borrowed  from  him,  and  he  both  dealt  and 
was  dealt  with  as  one  no  longer  interested  in  the  partnership. 
His  own  view  of  his  own  position  may  be  fairly  looked  at, 
to  ascertain  his  understanding  of  the  position  of  all  the 
other  shareholders. — Vide  17  Jur.  721.  He  is  now  setting 
up  a  claim  to  hold  all  the  other  shareholders  liable  until  the 
last  farthing  of  his  demand  is  paid,  avoiding  all  reference  to 
the  terms  on  which,  together  with  himself,  they  joined  for 
the  building  of  the  'Europa',  insisting  on  a  right  to  treat 
them  as  ordinary  partners  in  an  ordinary  trading  concern. 
This  claim  of  his  he  must  support  by  proof.  He  must  shew 
that  he  has  lent  money  to  this  trading  concern,  and  that  it 
was  lent  in  such  a  manner  as  to  entitle  him  to  recover 
against  all  the  shareholders  jointly,  and  to  levy  upon  any 
one  or  more  of  them  the  amount  he  recovers. 

The  evidence  of  his  cause  of  action  can,  however,  only  be 
found  in  the  mortgage  deed,  and  in  the  account  made  up  in 
compliance  with  a  stipulation  entered  into  by  the  mortgagees; 
and  in  this  action  he  does  not  demand  the  amount  due  him 
for  advances,  &c.,  but  only  that  part  of  it  which  had  accrued 
due  according  to  the  terms  of  the  mortgage. 

Now,  it  appears  to  me  that  his  original  connexion  with 
the  partnership,  the  mode  of  his  withdrawal  from  it,  and  his 
dealing  with  the  committee  of  management,  coupled  with 
the  mortgage  deed,  fix  him  with  express  and  full  notice  of 
the  actual  situation  of  each  shareholder,  quite  as  effectually 
as  the  statements  in  the  policy  of  insurance  in  Hallett  v. 
Bowdall  (18  Q.  B.  1)  fixed  the  parties  thereby  insured,  and 
that  notwithstanding  the  dissimilarity  of  circumstances,  the 
principle  established  in  that  case  is  applicable  to  this.  The 
law  is  so  well  stated  by  Baron  Martin,  that  I  extract  a 
passage  or  two  from  his  judgment,  given  in  the  Exchequer 
Chamber,  as  containing  all  I  could  desire  to  say  upon  the 
subject:  "When  persons  constitute  a  partnership,  whether 
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in  the  form  of  a  joint  stock  company  or  otherwise,  the 
individuals  who  are  authorised  to  make  contracts  for  the 
partnership  have  authority  to  bind  all  the  partners  in  the 
manner  usual  and  customary  in  the  same  trade  or  busi- 
ness, and  even  to  delegate  to  others  the  authority  so  to  bind 
them  if  it  be  usual  so  to  do,  notwithstanding  an  express 
agreement  not  so  to  deal;  and  it  is,  I  apprehend,  upon 
this  principle  that  partners  in  a  trading  compan}^  in  a  busi- 
ness in  which  bills  of  exchange  are  usually  issued,  can  bind 
their  co-partner,  notwithstanding  the  issuing  of  bills  is  ex- 
pressly prohibited  by  the  partnership  agreement."  Vide 
Rex  V.  Dodd  (9  Ea.  516),  Carlen  v.  Drury  (1  Ves.  &  B.  154.) 

The  learned  Baron  proceeds  to  remark  that  if  the  policy 
in  that  case  had  contained  no  notice  of  a  restricted  liability, 
all  the  shareholders  would  consequently  be  responsible,  and 
adds,  "  But  the  plaintiff  had  express  notice  on  the  face  of 
the  policy  of  restriction,  and  he  agreed  that  the  capital  stock 
and  funds  should  alone  be  liable  to  him,  and  that  no  pro- 
prietor should  be  in  any  wise  subject  to  his  claim  beyond 
the  amount  of  his  shares,  which  he  would  certainly  render 
the  defendants  liable  to  if  he  was  entitled  to  recover  on  the 
promise  alleged  in  this  declaration,  for  to  hold  that  the 
defendants  promised  as  alleged,  vv'ould  render  them  all  liable 
to  any  extent,  and  each  for  the  other,  which  is  directly  con- 
trary to  the  restrictive  clauses." 

And  the  court  held  that  a  defendant  who  was  sued  on  this 
policy,  which  he  had  not  signed,  w^as  not  jointly  liable*with 
the  other  defendants  who  had  signed  it. 

I  deduce  from  this  case  that  where  parties  associate  for  a 
trading  purpose,  taking  specified  shares  of  a  fixed  amount, 
with  a  mutual  understanding  that  they  are  only  to  be  liable 
to  the  extent  of  their  shares,  and  on  the  agreement  that  their 
business  is  to  be  conducted  by  certain  of  their  partners 
acting  as  directors  or  managers  ;  if  a  party  deals  with  such 
directors,  with  a  full  knowledge  of  the  terms  and  stipulations 
of  the  association,  and  accepts  an  undertaking  from  them 
which  is  expressly  founded  on  such  terms  and  stipulations, 
he  cannot  maintain  an  action  based  upon  his  dealings 
against  the  shareholders  and  directors,  charging  them  with 
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a  joint  liability  as  07'dinary  ijartners  in  a  trading  concern, 
because  the  directors  have  only  a  limited  power,  of  the 
nature  of  which  he  was  aware,  to  bind  the  shareholders,  and 
such  an  action  is  founded  on  the  assumption  of  a  general 
power  in  the  directors  as  partners  to  bind  all  the  others 
by  contracts  within  the  ordinary  scope  of  the  partnership 
business. 

It  is  not  to  be  overlooked  that  in  Hallett  v.  Dowdall  the 
insurance  company  was  not  a  registered  company  under  the 
imperial  statute,  any  more  than  the  "  Europa  Steamboat 
Company"  was  a  limited  partnership  under  our  own  act. 
It  is  conceded  that  this  was  no  limited  partnership ;  but,  as 
appears  to  me,  this  will  not  enable  the  plaintiff,  who  contrac- 
ted with  the  committee  of  management  with  express  notice 
of  the  nature  of  the  association,  to  alter  the  liability  of  the 
shareholders,  and  to  treat  them,  quoad  his  contract,  as  ordi- 
nary partners  in  mercantile  business. 

There  is  no  proof  of  any  contract  between  plaintiif  and 
defendants  except  through  the  committee  of  management, 
and  the  mortgage  affords  the  only  proof  of  what  the  contract 
was.  As  to  transactions  antecedent  to  its  date,  it  shews  no 
more  than  that  the  plaintiff  had  endorsed  some  promissory 
notes  for  the  accommodation  of  the  trustees,  by  whom  the 
notes  were  made  not  being  shewn.  The  plaintiff,  as  endorser, 
would  have  a  right,  if  called  upon  to  pay,  to  look  to  the 
parties  preceding  him  on  the  notes ;  therefore,  I  presume 
the  mortgage  is  stated  to  be  a  collateral  security.  It  is  not 
shewn  that  any  notes  were  dishonoured  when  the  mortgage 
was  given.  That  the  plaintiff  advanced  money,  amounting, 
with  the  interest  and  stipulated  commission,  to  the  balance 
struck,  is  not  contested  ;  but  there  is  nothing  to  shew  that 
the  whole  advances  were  not  made  after  the  date  of  the 
mortgage.  There  is  no  covenant  to  pay  what  shall  be 
found  due,  while  there  is  an  express  agreemen.t  that  the 
mortgagors  shall  not  be  liable  for  the  said  sums,  or  any  part 
thereof;  that  is,  for  whatever  sums  should  be  found  due 
when  the  balance  was  struck  on  the  1st  of  March,  1857 
We  are  called  upon,  however,  to  hold  that  the  mortgagors 
are  jointly  with  the  other  defendants  liable  for  these  sums, 
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as  a  debt  accruing  dehors  the  mortgage,  though  secured  by 
it,  or  that  the  mortgage  and  the  balance  prove  a  debt 
collaterally  secured  by  the  mortgage,  but  for  which  the 
whole  partnership  is  liable,  and  that  the  agreement  either 
only  in  effect  to  prevent  an  action  on  the  mortgage  itself 
being  brought  against  the  mortgagors,  or  that  the  stipula- 
tion for  immunity  comes  within  the  principle  of  Furnival  v. 
Coombes  (5  M.  &  Gr.  736),  and  must  be  rejected  as  repug- 
nant to  the  object  and  intent  of  the  parties  as  evinced  by 
the  other  parts  of  the  instrument.  At  present  I  am  more 
inclined  to  hold  upon  the  evidence,  that  the  plaintiff  ad- 
vanced his  money  on  the  security  of  the  mortgage,  which 
the  committee  of  management  gave  in  pursuance  of  the 
resolution  of  the  28th  of  February,  1856,  empowering  them 
to  arrange  for  a  loan  on  the  credit  of  the  boat. 

On  the  whole,  I  think  the  rule  to  enter  a  nonsuit  should 
be  made  absolute,  on  the  ground  that  the  defendants  were 
not  proved  to  be  jointly  liable  for  this  debt. 

The  following  cases  were  referred  to : — Dickinson  v.  Valpy, 
10  B.  &  C.  128;  Wyld  v.  Hopkins,  15  M.  &  W.  51T ; 
Nockells  V.  Crosby,  3  B.  &  C.  814  ;  Bargate  v.  Shortridge, 
5  H.  of  L.  Ca.  297 ;  Hawtayne  v.  Bourne,  7  M.  &  W.  595  ; 
National  Exchange  Co.  v.  Drew,  2  McQu.  103 ;  Yates  v. 
Aston,  4  Q.  B.  182 ;  Brown  v.  Byers,  16  M.  &  W.  252  ; 
Holmes  v.  Higgins,  1  B.  &  C.  74 ;  Giles  v.  Smith,  11  Jur. 
334 ;  Burmester  v.  Norris,  6  Exch.  796 ;  Smith  v.  Craven, 
1  Cr.  &  Jer.  509 ;  Smith  v.  Hull  Glass  Co.,  11  C.  B.  897. 


Garrett  v.  Blakely. 

Grant  from  Crown — Ejectment — Registry. 
Held,  that  a  defendant  in  an  action  of  ejectment  is  estopped  from  denying 
the  title  of  the  phiintiff  being  a  non-registered  one.  and  coming;  through 
the  defendant  himself.    More  particularly  where  the  objection  was  not 
taken  at  the  trial. 

Ejectment  for  part  of  lot  No.  1,  1st  concession  of 
Ilillier,  specially  described,  containing  thirty-eight  rods, 
more  or  less.  The  plaintiff  claimed  title  by  deed  from  John 
D.  Ellcs,  who  bought  of  the  said  Samuel  Blakely.  The 
defendant  claimed  to  be  landlord  of  the  plaintiff,  and 
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denying  plaintiff's  title,  claimed  title  in  himself  by  a  mort- 
gage from  John  D.  Elles  to  him. 

At  the  trial  in  October,  1858,  before  l\IcLean,  J.,  the 
plaintiff  put  in  a  deed  (execution  thereof  admitted)  dated  the 
21st  of  June,  1852,  from  Samuel  Blakely  et  ux.  to  John  D. 
Elles  for  the  premises  in  question,  registered  the  28th  of 
April,  1854,  and  a  deed  from  John  Dorland  Elles  to  plaintiff 
of  the  same  premises,  dated  the  27th  of  April,  1854,  regis- 
tered the  29th  of  April,  1854.  The  plaintiff  gave  evidence 
of  valuable  consideration  paid  by  him  to  Elles  for  the  lot. 
For  the  defence,  John  Elles  was  called,  and  swore  that  he 
sold  a  village  lot  to  the  plaintiff,  who  was  to  take  up  a 
mortgage  which  he  (Elles)  had  given  to  defendant  on  the  lot 
for  £11  10s.  Elles  had  bought  this  lot  from  defendant,  and 
gave  the  mortgage  back  to  defendant  to  secure  the  balance 
of  the  purchase  money.  The  plaintiff  was  to  pay  this  mort- 
gage to  pay  another  debt  for  £26  or  c£27,  due  by  Elles, 
(which  plaintiff  proved  he  had  paid,)  and  he  gave  a  note  to 
Elles  for  $5.  The  mortgage  was  payable  by  Elles  in  work. 
In  reply  the  plaintiff  proved  that  Elles  had  told  plaintiff  he 
need  not  be  afraid  of  the  mortgage,  which  defendant  would 
never  call  upon  him  to  pay.  The  mortgage  was  proved, 
dated  21st  June,  1852,  for  X17  10s.,  payable  in  two  years 
with  interest,  but  not  registered  till  24th  September,  1857. 
No  proof  that  the  title  to  this  lot  was  a  registered  title  on 
or  before  the  21st  June,  1852,  was  given.  The  deed  from 
Blakely  to  Elles  contained  at  the  end  of  Blakely's  covenant 
for  quiet  enjoyment,  and  to  warrant  against  all  lawful  claims, 
these  words,  "subject,  however,  to  the  reservations  and  con- 
ditions contained  in  the  original  grant  thereof  from  the 
Crown."  No  objection  was  taken  at  the  trial  that  a  grant 
from  the  Crown  should  be  proved. 

The  learned  judge  directed  a  verdict  for  the  defendant, 
reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him  if,  on  the  evidence,  the  court  were  of  opinion  that  he 
was  entitled  to  recover. 

In  Michaelmas  Term,  S.  Richards  obtained  a  rule  nisi 
accordingly,  or  for  a  new  trial  on  the  law  and  evidence,  and 
that  the  jury  were  misdirected,  the  facts  proved  entitling 
the  plaintiff  to  recover. 
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In  Hilary  Term  S.  C.  Patterson  shewed  cause,  citing 
Blakely  v.  Garrett,  16  Q.  B.  261,  59  Geo.  III.,  ch.  7,  sees. 
12  &  13. 

S.  Richards  supported  the  rule. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  13  &  14  Vic,  ch.  63,  sec.  3,  enacts,  that 
after  any  grant  from  the  Crown  of  any  lands  in  Upper 
Canada,  and  deed  patent  thereof  issued,  every  deed,  devise, 
or  other  conveyance  which  shall  be  executed  at  any  time 
after  the  1st  of  January,  1851,  whereby  any  lands,  &c.,  in 
Upper  Canada  may  be  in  anywise  alfected  in  law  or  equity, 
shall  be  adjudged  fraudulent  and  void  not  only  against  any 
subsequent  purchaser  or  mortgagee  for  valuable  consider- 
ation, but  also  against  a  subsequent  judgment  creditor  who 
shall  have  registered  a  certificate  of  his  judgment,  unless 
such  memorial  be  registered  as  by  the  said  first  recited  act 
(9  Vic,  ch.  34)  is  specified,  before  the  registering  of  the 
memorial  of  the  deed,  devise,  or  conveyance,  or  the  certifi- 
cate of  the  judgment  under  which  subsequent  purchaser, 
mortgagee,  or  judgment  creditor  respectively  shall  claim, 
subject,  nevertheless,  as  to  devizees  to  the  provisions  con- 
tained in  the  12th  section  thereof. 

The  great  difference  between  this  and  former  enactments 
on  the  same  subject  is,  that  until  some  memorial  of  a  deed 
or  will  affecting  any  lands  had  been  registered,  no  deed  of 
the  same  lands  could  prevail,  although  it  was  registered, 
against  a  deed  prior  in  point  of  date  and  execution.  It  was 
only  when,  to  use  the  common  phrase,  the  title  was  a  regis- 
tered title,  that  the  validity  of  a  deed  depended  upon  pri- 
ority of  registration,  and  not  of  date  and  execution,  always 
assuming  that  the  last  executed  deed  was  made  for  valuable 
consideration.  But  by  the  last  act,  priority  of  registration 
prevailed  in  all  cases  where  the  deed  so  registered  is  founded 
on  valuable  consideration. 

In  the  35th  Geo.  III.,  ch.  5,  sec.  2,  and  9  Vic,  ch.  34, 
sec.  0,  the  enactment  is,  that  from  and  after  the  confirmation 
of  any  lands  to  any  person  by  grant  from  the  Crown  (under 
the  great  seal  of  this  province  in  the  first  act)  a  memorial 
of  all  deeds,  &c.,  and  of  all  wills,  &c,  may  be  registered. 
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The  last  act  uses  the  words,  "  after  any  grant  from  the 
Crown  of  any  lands  in  Upper  Canada,  and  deed  patent 
thereof  issued,''  &c.  Mr.  Patterson  argued  that  the  latter 
act  had  a  different  signification  from  the  former  ones  ;  that 
it  shewed  the  legislature  required,  not  merely  that  there 
should  be  a  grant  from  the  Crown,  but  that  the  deed  patent 
(an  awkward  phrase,  instead  of  "letters"  patent)  should 
have  issued,  and  thence,  that  some  proof  of  the  issuing  of 
the  "  deed  patent"  should  be  given  before  the  case  could  be 
brought  within  the  last  act. 

I  understand  all  the  three  acts  to  mean  the  same  thing, 
namely,  that  before  they  have  any  application,  the  Crown 
must  have  divested  itself  of  its  estate  in  the  lands  in  ques- 
tion by  a  grant  under  the  great  seal  to  some  one,  and  that 
the  only  question  is,  whether  any  proof  is  necessary  ;  and  if 
so,  whether  sufficient  proof  was  given  in  this  case  of  the 
fact  of  a  grant  from  the  Crown. 

As  a  matter  of  practice,  I  do  not  remember  that  under 
either  of  the  former  acts  any  such  proof  was  ever  given.  I 
have  never  known  the  question  to  be  raised  either  in  banc  or 
at  nisi  priiis.  Either  it  has  been  assumed,  or  hastily  ad- 
mitted, or  it  has  been  thought  that  the  fact  that  the  parties 
litigating  were  claiming  the  land  as  owners,  and  setting  up 
title  from  a  party  who,  as  each  of  them  was  asserting,  had 
power  to  convey,  was  sufficient  to  prevent  either  from  insist- 
ing that  the  land  belonged  to  the  Crown.  And  such  an 
objection,  if  entitled  to  prevail  at  all,  should  have  been 
taken  at  the  trial,  when  it  might  have  been  met.  The  deed 
from  Blakely  to  EUes  was  not  produced  with  any  view  to 
this  objection,  nor  was  the  reference  to  the  "  original  grant 
from  the  Crown"  adverted  to.  I  am  not  prepared  to  say 
that  the  defendant's  own  conveyance,  in  which  he  covenants 
for  title,  &c.,  subject  to  reservations  and  conditions  contained 
in  the  original  grant  of  the  land  from  the  Crown,  would  not 
be  some  evidence  as  against  him  of  such  a  grant.  I  feel 
quite  satisfied  the  objection  comes  too  late. 

That  the  plaintiff  was  entitled  to  succeed  under  the 
registry  act,  if  letters  patent  from  the  Crown  for  this  land 
had  issued,  was  not  denied.    The  only  other  question  that 
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could  have  been  raised  was,  whether  the  second  conveyance, 
from  Elles,  was  for  valuable  consideration.  That  seems  to 
have  been  conceded  at  the  trial,  from  the  manner  in  which 
the  leave  was  reserved,  and  it  has  not  been  urged  to  us  now 
that  there  was  any  defect  in  the  plaintiff's  case  in  that 
respect. 

In  my  opinion,  therefore,  the  rule  should  be  made  absolute. 

Rule  absolute. 


FoLLis  V.  The  Port  Hope,  &c.,  Railway  Co. 

Railway — Trespass  in  construction  of — Limitation  of  action. 

Held,  that  to  maintain  trespass  against  a  railway  company  for  damage  done 
in  the  construction  of  their  line,  the  action  must  be  commenced  within 
six  months  from  the  time  of  the  committing  of  the  trespass. 

The  declaration  stated  that  the  defendants  broke  and 
entered  plaintiff's  land,  known  as  the  east  half  of  No.  11, 
5th  concession,  township  of  Cavan,  and  cut  down  the  timber 
and  trees  thereon,  and  took  and  carried  away  the  same,  and 
depastured  the  said  land  with  cattle. 

Pleas. — 1st.  Not  guilty  by  statute  10  Vic,  ch.  109,  sec. 
32,  and  sub-sec.  firstly  of  sec.  20  of  14  &  15  Vic,  ch.  51, 
incorporated  with  and  made  part  of  10  Vic,  ch.  109,  by 
16  Vic,  ch.  241,  sec  3. 

2nd.  Leave  and  license. 

The  trial  took  place  at  Cobourg,  in  October,  1858,  before 
McLean^  J.  It  appeared  that  the  railway  company  had 
laid  out  the  line  of  their  railway  across  the  plaintiff's  lot, 
commencing  at  the  south-west  corner  of  it.  The  part  so 
designated  for  the  railway  was  uncleared  land,  and  the  trees 
were  cut  down  on  this  part  for  the  company,  over  about 
three  acres  of  plaintiff's  land. 

After  this  the  railway  company  changed  the  direction  of 
the  route,  and  laid  their  railway  in  a  different  direction  over 
plaintiff's  land,  abandoning  the  former  projected  line.  The 
plaintiff  complained  that  they  had  cut  timber  beyond  the 
limits  of  the  new  line  :  that  in  cutting  the  timber  on  the  old 
line,  they  had  thrown  many  trees  on  the  adjoining  portion 
of  plaintiff's  land,  and  left  them  there,  and  after  abandoning 
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the  old  line  they  had  removed  timber  cut  by  them  off  it, 
for  their  own  purposes.  Two  of  the  defendants,  Tate  and 
Fowler,  were  contractors  with  the  company  for  doing  the 
work.  The  company  proposed  to  purchase  about  two  acres 
for  the  new  line,  but  it  was  sworn  the  purchase  was  not  com- 
pleted, nor  had  any  payment  yet  been  made.  Besides  cutting 
the  timber  on  the  new  line,  several  trees  were  cut  outside  of  it, 
but  by  whom  did ,  not  distinctly  appear.  The  evidence 
against  the  defendants,  Tate  and  Fowler,  was,  that  they  were 
the  contractors :  that  the  cutting  the  timber  was  done  by 
persons  who  had  been  in  their  employ.  It  further  appeared 
that  there  had  been  an  arbitrator  appointed  by  the  plaintiff, 
and  another  by  the  company,  under  the  act ;  and  as  they 
could  not  agree  upon  an  umpire,  the  judge  of  the  County 
Court  named  the  umpire.  The  three  met  upon  the  6th  of  May, 
but  the  plaintiff's  arbitrator  contended  that  the  arbitrators 
should  be  sworn,  and  that  bonds  of  arbitration  should  be 
executed,  and  in  consequence  they  separated  without  doing 
any  thing,  and  have  not  met  since.  For  the  defendants,  it 
was  objected,  that  pending  the  reference  this  action  was  not 
maintainable.  For  the  plaintiff,  it  was  insisted  that  the 
defendants  were  liable  for  the  timber  taken  away  from  the 
old  line  of  railway.  It  was  further  objected,  that  there  was 
no  proof  of  any  trespass  within  six  months  of  the  time  this 
action  was  commenced,  which  was  on  the  24th  of  March, 
1858,  and  the  plaintiff  was  allowed  to  recall  a  witness,  who 
swore  that  the  company  took  timber  from  the  old  line  of 
road  for  culverts,  in  November  and  December  last,  (1857,) 
and  that  the  cutting  was  going  on  from  time  to  time  up  to 
that  date. 

The  learned  judge  directed  a  nonsuit,  -with  leave  to  move. 

In  Michaelmas  Term  Fhilpotts  obtained  a  rule  nisi  to  set 
aside  the  nonsuit. 

In  Hilary  Term,  Gralt,  Q.  C,  shewed  cause,  relying  on  the 
reference,  and  that  the  powers  of  the  arbitrators  extended 
to  the  matters  given  in  evidence  in  support  of  plaintiff's 
claims. 

Frinee,  contra,  referred  to  Jannette  v.  Great  Western 
Railway  Co.,  4  U.  C.  C.  P.  488.     He  insisted  that  the 
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company  having  abandoned  the  line  of  road  first  assumed  by 
them,  were  trespassers  in  returning  to  it,  and  taking  away 
any  of  the  timber  cut  by  them  on  it.  That  the  reference  did 
not  extend  to  all  the  plaintiff's  causes  of  action,  nor  could 
the  arbitrators  award  satisfaction  therefor.  He  also  cited 
Jeasler  v.  Bell  et  al.,  13  U.  C.  Q.  B.  176 ;  Martini  v.  Gzowski, 
ib.  298,  and  Walker  v.  Gzowski  et  al.,  ib.  298 ;  10  Vic,  ch. 
109;  16  Vic,  ch.  241. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  32nd  section  of  10  Vic,  ch.  109,  enacted  that  *'if 
any  action  or  suit  shall  be  brought  against  any  person  or 
persons  for  any  matter  or  thing  done  in  pursuance  of  this 
act,  such  action  or  suit  shall  be  brought  within  six  calendar 
months  after  the  fact  committed,  and  not  afterwards,  and  the 
defendant  or  defendants  in  such  action  or  suit  may  plead  the 
general  issue,  and  give  this  act  and  the  special  matters  in 
evidence  on  the  trial." 

The  act  10  Vic,  ch.  109,  was  amended  by  16  Vic,  ch.  241, 
the  3rd  section  of  which  incorporated  divers  clauses  of  the 
Railway  Clauses  Consolidation  Act,  with  the  act  of  10  Vic, 
ch.  109.  Among  the  clauses  so  incorporated  was  section 
20,  respecting  actions  for  indemnity,  &c. 

Section  20  of  14  &  15  Vic,  ch.  51,  enacted,  firstly,  that 
all  suits  for  indemnity  for  any  damage  or  injury  sustained 
by  reason  of  the  railway  shall  be  instituted  within  six  calen- 
dar months  next  after  the  time  of  such  supposed  damage 
ascertained ;  or  if  there  shall  be  a  continuation  of  damage, 
then  within  six  calendar  months  after  the  doing  or  commit- 
ting such  damage  shall  cease,  and  not  afterwards,  and  the 
defendants  may  plead  the  general  issue,  and  give  this  act 
and  the  special  act,  and  the  special  matter  in  evidence  at 
any  trial  to  be  had  thereupon,  and  may  prove  that  the  same 
was  done  in  pursuance  of,  and  by  authority  of  this  act  and 
the  special  act. 

The  declaration  charges  one  single  act  of  trespass,  and 
that  is  trespass  qu.  cl.  freg.  The  defendants  plead  not 
guilty  by  statute,  referring  to  the  sections  of  the  acts  above 
quoted.    From  these  it  is  clear  that  this  action  required  to 
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be  brought  within  six  calendar  months  after  the  act  of  tres- 
pass complained  of.  It  is  perfectly  certain  on  the  evidence 
that  the  plaintiff  meant  to  recover  damages  for  the  entry  and 
cutting  timber  on  the  old  line,  and  also  beyond  the  new  line 
now  occupied  by  the  railway.  At  the  close  of  the  case  and 
after,  it  seems  to  have  been  conceded  that  these  trespasses 
were  committed  more  than  six  months  before  the  24th  of 
March,  1858,  when  the  action  was  commenced.  The  plaintiff 
re-called  a  witness  by  consent,  who  stated  that  the  defend- 
ants took  timber  from  the  old  line  of  road  for  culverts,  in 
November  or  December,  1857,  and  that  the  cutting  was 
going  on  from  time  to  time  up  to  that  date. 

Now  the  first  part  of  this  supplementary  statement  does 
not  sustain  the  declaration,  because  the  mere  taking  away 
timber  is  therein  charged  as  aggravation,  and  according  to 
the  evidence  of  Robert  Smith,  the  timber  had  been  cut  into 
logs  on  the  centre  of  the  old  line,  and  was  left  lying  there, 
and  some  of  it  was  afterwards  removed.  And  as  to  the  cut- 
ting sworn  to  have  been  going  on,  for  all  the  explanation 
given  it  may  have  been  on  the  line  when  the  railway  is 
actually  constructed. 

But  as  the  trespass  is  charged  without  a  eontmuando,  or 
the  common  allegation,  diversis  diehus,  the  plaintiff  was 
limited  to  one  act  of  trespass,  and  having  proved  one  act  of 
trespass  under  the  count,  he  was  not  at  liberty  to  prove 
another,  and  as  that  act  was  done  under  the  act  of  incorpo- 
rating the  company,  (sees.  2,  3,  4,  and  12,  10  Vic,  ch.  109), 
it  was  met,  if  not  by  the  reference,  at  all  events  by  the  limi- 
tation as  to  time,  as  to  which  the  parties  seem  to  have  agreed, 
by  the  course  taken  at  the  trial,  though  the  date  when  the 
first  entry,  &c.  was  made  upon  the  land  is  not  given  in  the 
learned  judge's  notes.  The  12th  section  of  10  Vic.  certainly 
gives  powers  of  entry,  but  they  are  limited  by  the  13th 
section ;  and  in  the  present  case,  it  seems  that  the  fact  of  a 
reference  affords  a  justification  to  the  exercise  of  the  power 
of  entry. 

Fer  cur, — Rule  discharged. 
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Bush  v.  Pimlott. 

Replevin — Agreement. 

A.  &  B,  entered  into  an  agreement  to  saw  lumber  for  the  plaintiff  for  one 
year  at  $1  87-^cts.  per  thousand  feet,  to  be  delivered  on  the  platform 
outside  the  mill,  and  a  person  to  be  chosen  to  measure  it.  Plaintiff  to 
furnish  the  logs,  and  A.  &  B.,  when  not  otherwise  paid  for  cutting,  to 
have,  every  month,  one- third  of  the  quantity  cut  piled  for  their  security. 
Under  this  agreement  plaintiff  seized  and  replevied  a  quantity  of  sawn 
lumber  at  the  mills,  A  &  B.  refusing  to  deliver  it  to  him. 

Held,  that,  although  in  the  general  accounts  plaintiff  was  indebted  to  the 
defendant,  still  replevin  would  lie  for  the  amount  due  the  plaintiff  under 
the  agreement. 

This  is  an  action  of  replevin,  wherein  defendant  was 
summoned  to  answer  plaintiff  of  a  plea  wherefore  lie  took 
his  goods  and  chattels  and  unjustly  detained  them,  &c.,  or 
that  defendant  took  18,000  feet  of  lumber  and  unjustly 
detained  the  same,  and  he  claimed  a  return  of  the  goods 
and  XIO  damages  for  their  detention. 

Declaration  is  entitled  29th  September,  1858. 

The  defendant  pleads — 1st.  Not  guilty.  2nd.  Not  pos- 
sessed, and  leave  and  license. 

At  the  trial,  before  the  Chief  Justice  of  this  court,  at 
Barrie,  in  October  last,  it  appeared  that  defendant  and  one 
Josiah  Kelly,  on  the  24th  of  February,  1858,  entered  into 
an  agreement  with  plaintiff  to  saw  lumber  for  him  for  one 
year  at  $1  87 Jets,  per  thousand  feet,  at  Bash's  mill  in 
Angus,  and  to  deliver  the  lumber  so  sawed  for  Bush  on 
trucks  or  cars  furnished  by  Bush  on  the  platform  outside  of 
the  mill.  A  person  was  to  be  appointed  by  both  parties  to 
measure  the  lumber.  Bush  was  to  furnish  the  logs.  Pim- 
lott and  Kelsey  to  receive  their  pay  as  follows  :  when  not 
otherwise  satisfied,  to  have  every  month  one-third  of  the 
lumber  sawed  by  them  piled  up  for  their  security  for  their 
sawing,  and  to  allow  them  to  dispose  of  a  sufficient  quantity 
of  the  same,  not  over  one-half,  in  a  way  that  would  enable 
them  to  raise  $4  for  every  thousand  feet  so  piled,  *  *  * 
and  at  the  expiration  of  the  year  they  were  to  draw  the 
remainder  for  their  sawing  out  of  the  timber  so  piled  for  their 
security,  and  Bush  was  to  retain  the  balance  of  proceeds 
thereof  to  his  own  benefit.  There  was  a  proviso  in  the 
agreement,  in  case  Bush  failed  to  furnish  logs  fast  enough, 
that  Pimlott  and  Kelsey  were  to  make  up  the  difference  at 
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fifty  cents  a  standard  for  sawing  and  hauling  the  logs  to  the 
mill  from  off  Bush's  premises,  which  he  agreed  to  allow. 

It  appeared  from  the  evidence  that  plaintiff  complained 
that  defendant  took  more  than  his  share  of  the  lumber. 
This  he  denied,  saying  he  was  entitled  to  what  he  took,  and 
if  he  took  the  whole  it  would  not  pay  him  ;  plaintiff  would 
still  owe  him.  Defendant  admitted  he  had  kept  two-thirds 
of  the  lumber,  and  the  witness  said  he  subsequently  kept  the 
whole,  and  claimed  to  be  entitled  to  it  under  the  agree- 
ment. It  appeared  on  looking  over  of  their  accounts, 
plaintiff  owed  defendant ;  that  defendant  had  furnished  logs 
under  the  agreement,  and  that  the  logs  last  sawed  were  fur- 
nished by  him.  About  48,000  feet  of  lumber  were  measured 
in  September  and  sent  to  Toronto  ;  of  this,  12,000  feet 
were  replevied,  and  36,000  sold  to  pay  wages,  &c.  As  to 
the  18,000  replevied,  defendant  was  loading  it  on  the  cars 
at  the  mill.  Plaintiff  demanded  it.  Defendant  refused  to 
give  it  up.  Plaintiff  forbid  its  being  taken  away,  and  obtain- 
ed the  writ  of  replevin,  and  took  the  two  car  loads  on  the 
switch,  one  with  12,000,  and  the  other  with  6,000  feet  of 
lumber  on  them.  Defendant  claimed  it  and  said  plaintiff 
was  not  entitled  to  get  any. 

Blevins^  for  defendant,  contended  replevin  would  ngt  lie ; 
that  the  agreement  between  the  parties  made  them  part- 
ners. Leave  was  given  to  move  to  enter  a  nonsuit  on  this 
ground. 

The  learned  Chief  Justice  held  that  the  lumber  made  was 
plaintiff's  property  until  sold  by  defendant  under  the  authori- 
ty given  in  the  agreement.  As  there  was  no  evidence  of  a 
sale,  he  asked  the  jury  to  say,  if  the  lumber  replevied  was 
made  at  the  mill  at  Angus  by  defendant  under  the  agree- 
ment. If  so,  to  find  for  the  plaintiff,  unless  defendant  had  sold 
it  before  it  was  replevied.    The  jury  found  for  plaintiff. 

In  Michaelmas  Term  Blevins  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  a  nonsuit  should  not  be 
entered  pursuant  to  leave  reserved. 

In  Hilary  Term  last  B.  McQartliy  shewed  cause,  and 
contended  that  evidence  as  to  a  lien  could  not  be  received  under 
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the  pleadings  ;  that  it  should  have  been  specially  pleaded  ; 
that  the  declaration  is  similar  to  that  in  detinue.  It  com- 
plains that  the  defendant  detained  the  goods  unjustly,  and 
plaintiff"  demands  a  return  of  them.  It  is  not  like  an  action 
of  trover,  where  the  detaining  of  the  goods  would  be  evi- 
dence of  a  conversion.  Even  though  the  title  in  them 
was  shewn  to  be  in  plaintiff",  he  ought  not  have  a  right  to  the 
possession  as  against  defendant.  But  in  detinue  under  non 
detinet,  the  fact  of  the  detention  is  only  put  in  issue,  and 
this  may  be  lawful  or  not,  and  if  lawful  it  may  be  justified. 
The  plea  of  not  possessed  puts  only  the  property  of  the 
plaintiff"  in  issue,  and  not  defendant's  right  to  detain  it, 
either  on  account  of  being  jointly  interested  in  it,  or  having 
a  special  lien.  He  cited  on  this  point  Stephens  v.  Cousins 
16  U.  C.  Q.  B.  329  ;  Taylor  on  evidence,  under  head  of 
"Detinue,"  "Lien;"  and  Mason  v.  Farnell,  12  M.  &  W. 
674.  He  contended  that  the  facts  did  not  shew  that  plain- 
tiff and  defendant  were  partners,  and  if  they  did,  that 
ought  to  have  been  pleaded  in  abatement ;  that  one  of  two 
owners  may  recover  in  tort  unless  the  non-joinder  is  pleaded. 
He  referred  to  Broadbent  v.  Ledward,  11  A.  &  E.  209  ; 
Addison  v.  Overend,  6  T.  B.  766 ;  Sedgworth  v.  Overend 
et  al.,  7  T.  R.  279 ;  Addison  on  Contracts ;  and  Smith's 
Mercantile  Law,  sec.  1,  on  Partners. 

Blevins  contra,  contended  that  if  defendant  had  a  lien  he 
could  not  be  considered  as  illegally  holding  the  goods,  and 
plaintiff  could  not  have  a  right  to  their  return.  He  referred 
to  Richards  v.  Symons,  8  Q.  B.  90.  He  further  contended 
that  under  the  arrangement,  plaintiff  and  defendant  were 
partners,  and  if  so,  the  plaintiff  had  no  right  to  recover 
under  the  pleadings.  He  referred  to  Story  on  Partnership, 
page  42 ;  Peacock  v.  Peacock,  2  Campbell  45,  and  to  2  P. 
Williams  286,  Stevenson  v.  Gardner. 

Richards,  J.,  delivered  the  judgment  of  the  court. 

Under  sec.  9  of  Prov.  Statute,  14  k  15  Vic,  ch.  64,  the 
defendant  in  replevin  may  plead  such  matters  as  would  con- 
stitute a  legal  defence  if  such  action  were  an  action  of 
trespass  when  the  taking  is  complained  of,  or  an  action  of 
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detinue,  when  the  detention  only  is  complained  of.  In  this 
case  the  taking  as  well  as  the  detention  is  complained  of,  and 
if  the  action  were  trespass  the  defendant,  under  not  guilty 
and  not  possessed,  might  shew  he  had  a  lien  on  the  goods. 
If  the  detention  only  had  been  complained  of,  then  the 
authorities  seem  to  shew  that  the  lien  must  be  specially 
pleaded. 

Whether,  after  full  consideration  and  discussion,  it  will  be 
decided  that  in  an  action  of  replevin  for  taking  and  detain- 
ing goods  a  lien  may  be  given  in  evidence  under  the  plea  of 
not  guilty  and  not  possessed,  it  is  not  now  necessary  to 
determine,  for  under  the  facts  of  this  case,  as  far  as  they 
can  be  gleaned  from  the  materials  placed  before  the  court 
and  jury,  the  question  of  lien  could  not,  by  possibility,  extend 
to  but  a  small  portion,  if  any,  of  the  lumber  in  dispute 
between  the  parties ;  and  from  the  learned  Chief  Justice's 
notes,  this  point  does  not  appear  to  have  been  raised  at  the 
trial  at  all. 

As  I  understand  the  evidence,  the  lumber  in  question  had 
all  been  recently  made,  and  was  put  on  the  platform,  and 
defendant  was  about  taking  it  to  Toronto  when  the  writ  was 
sued  out.  He  had  been  remonstrated  with  for  taking  more 
than  his  share  before  this,  but  he  replied  he  had  only  taken 
what  he  was  entitled  to  under  the  agreement ;  that  plaintiff 
owed  him,  and  if  he  kept  the  whole,  it  would  not  pay  him.  He 
admitted  taking  two-thirds,  and  afterwards  kept  the  whole, 
claiming  he  was  entitled  to  it. 

The  agreement  shews  that  defendant  and  his  partner  were 
to  make  the  lumber  for  plaintiff,  and  deliver  it  on  the  plat- 
form at  the  mill.  That  every  month  one-third  of  the  quan- 
tity manufactured  vras  to  be  piled,  and  defendant  and  his  part- 
ner were  to  be  allowed  to  dispose  of  an  amount  not  exceeding 
one-half  of  the  third  so  as  to  enable  him  to  raise /oter  dollars 
for  every  thousand  feet  so  piled,  and  at  the  end  of  the  year, 
which  had  not  expired  when  the  action  was  brought,  they 
were  to  draw  the  remainder  due  them  for  sawing  out  of  the 
one-third  so  piled,  and  Bush  was  to  retain  the  balance  or 
proceeds  thereof  for  his  own  benefit. 

As  to  two-thirds  of  the  timber  taken  under  the  writ  of 
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replevin,  if  made  within  the  month,  defendant  had  no  right 
whatever  to  retain  it ;  as  to  one-half  of  the  remaining  third, 
that  was  to  be  piled  on  the  place,  so  that  any  right  defendant 
might  have  then  had,  was  limited  to  the  right  to  dispose  of 
the  remaining  half  of  the  third,  and  this  third  in  fact  ought 
to  have  been  separated  from  the  remainder  and  piled  by 
itself,  so  that  as  to  five-sixths  of  the  whole  quantity  taken, 
he  had  then  no  claim  or  lien. 

Then  as  to  the  remaining  sixth,  the  ground  of  lien  not 
having  been  taken  at  the  trial,  cannot  now  be  set  up ;  the 
defendant  at  the  trial  contended  that  he  was  a  partner,  and 
had  a  right  to  take  the  whole.  The  agreement  in  no  way 
shews  a  partnership,  it  merely  sets  apart  a  portion  of  the 
lumber  to  be  piled  and  kept  to  the  end  of  the  year,  (which 
had  not  expired  when  the  action  was  commenced,)  to  answer 
defendant's  claim  for  the  sawing,  with  liberty  to  him  in  the 
event  of  not  "  being  otherwise  satisfied^'  to  sell  not  exceeding 
half  the  quantity  so  piled,  to  make  up  20  feet  for  every 
thousand  feet  so  piled,  and  in  this  view  I  think  the  defen- 
dant fails. 

Then  as  to  the  leave  and  license,  there  was  no  other 
license  shewn  but  that  contained  in  the  memorandum  of  agree- 
ment referred  to,  and  that  was  only  to  dispose  of  the  one- 
sixth  in  the  manner  mentioned.  The  rule  of  pleading  is, 
that  your  license  must  be  co-extensive  with  the  trespass  com- 
plained of,  or  else  it  fails.  There  can  be  no  pretence  that 
the  agreement  gives  a  license  to  take  the  whole,  which  the 
defendant  claimed,  and  which  he  set  up  at  the  trial  as  the 
ground  of  his  defence. 

On  the  whole,  we  think  the  rule  must  be  discharged. 

Per  cur — Rule  discharged. 
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Valentine  v.  Smith,  Sheriff,  &c. 

False  return  by  sheriff — Distress  for  rent — Affidavit  in  chattel  mortgage. 

Upon  an  action  brouglit  against  a  sheriff  for  a  false  return  upon  a  fi.  fa. 
goods,  his  defence  was  a  chattel  mortgage  covering  part  of  the  goods, 
and  a  landlord's  distress  for  rent  sufficient  to  cover  the  remainder. 

Held,  that  parol  evidence  was  admissible  to  prove  a  demise  by  the  landlord, 
so  as  to  sustain  a  distress  for  rent ;  although  a  memorandum  had  been 
drawn  up  between  the  landlord  and  tenant  as  to  the  terms  of  the  lease, 
but  signed  only  by  the  tenant ;  which  was  not  produced  at  the  trial. 

An  affidavit  attached  to  a  chattel  mortgage  stating  "  that  the  mortgngor 
was  justly  and  truly  indebted  to  the  mortgagee  in  the  sum  of  £800,  or 

,  thereabouts,  as  fully  set  forth  in  the  chattel  mortgage  ;  that  the  mortgage 
was  executed  in  good  faith,  and  for  the  express  purpose  of  securing  the 
payment  of  the  money  so  justly  due  as  aforesaid,  and  of  securing  (the 
mortgagee)  for  his  said  indorsement,  and  not  for  the  purpose  of  protect- 
ing the  goods  against  the  creditors  of  (the  mortgagor).  ' 

Held,  to  come  within  the  decision  in  Baldwin  and  Benjamin,  and  to  be  suffi- 
cient. 

The  declaration  set  out  a  judgment  recovered  by  the 
plaintiff  against  Gilbert  Hunter,  on  promises  for  £57  10s.  2d. 
damages  and  costs,  and  a  writ  of  fi.  fa.  upon  that  judgment 
against  the  goods  of  Hunter,  delivered  to  defendant  sheriff, 
&c. ;  that  the  defendant  by  virtue  of  such  writ  seized  the 
goods  of  Hunter,  of  the  value,  &c. ;  that  the  defendant  did 
not  return  the  money,  but  falsely  returned  that  Hunter  had 
no  goods.  Pleas — 1st.  Not  guilty.  2nd.  That  he  did  not 
seize  any  goods  of  Hunter's  liable  to  be  taken  in  execution  in 
manner  and  form,  &c.  3rd.  That  he  seized  certain  goods  of 
Hunter's  which  were  in  a  store  occupied  by  him  as  tenant  to 
McNaught,  that  McNaught  notified  defendant  that  there  was 
rent  in  arrear  from  Hunter  to  him,  for  the  use  and  occupation 
of  the  premises  in  which  the  goods  were  seized,  the  said  rent 
being  of  the  value  of  the  goods  seized,  and  that  the  rent  being 
due,  the  defendant,  as  sheriff,  should  not  remove  them  without 
satisfying  the  said  rent,  whereof  defendant  gave  the  plain- 
tiff notice,  and  requested  him  to  pay  the  rent,  which  plaintiff 
refused  to  do,  wherefore  defendant  abandoned  the  seizure. 
Issues. 

At  the  trial,  in  November  last,  at  the'Guelph  assizes, 
before  the  Chief  Justice  of  Upper  Canada,  the  defendant  was 
called  as  a  witness.  He  proved  that  under  the  fi.  fa.  stated 
in  the  declaration,  he  seized  in  April,  1857,  goods  in  the 
possession  of  Hunter,  of  which  stock  was  taken  to  the  amount 
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of  £550  10s.  9d.  That  at  the  time  of  the  seizure  Hunter  gave 
him  notice  that  a  larger  portion  of  these  goods  were  under 
a  chattel  mortgage  to  John  McNaught.  That  McNaught's 
bailiff  soon  after  the  seizure,  and  before  the  stock  was  taken, 
seized  for  rent  on  a  certain  portion  of  the  goods  in  the  store, 
which  goods  so  seized  for  rent,  would  not  in  the  bailiff's  opinion 
have  sold  for  ^£50.  All  the  goods  seized  by  the  sheriff, 
excepting  those  seized  for  rent,  were  included  in  the  chattel 
mortgage.  On  enquiring,  the  sheriff  satisfied  himself  that 
McNaught's  claim  was  bond  fide ;  that  the  store,  land  and 
building  were  McNaught's,  and  rented  by  him  to  Hunter. 
The  sheriff  proved  a  correspondence  between  him  and  the 
plaintiff's  attorney,  who,  after  the  sheriff  had  explained  all  the 
circumstances  to  him,  and  demanded  an  indemnity,  insisted 
that  the  sheriff  should  proceed,  contending  that  the  goods 
were  not  bound  by  the  chattel  mortgage.  The  sheriff  also 
received  a  fi.  fa.  in  McNaught's  favour,  against  Hunter's 
goods,  endorsed  for  £800,  with  instructions  not  to  act  with- 
out further  directions,  on  vrhich  he  did  nothing.  He  also 
after  this  received  a  fi,.  fa.  in  favour  of  Riddel  et  al.  v. 
Hunter  and  McNaught,  which  was  founded  on  one  of  the 
notes  referred  to  in  the  chattel  mortgage,  a  certified  copy  of 
which  was  put  in.  The  mortgage  was  dated  7th  of  August, 
1856,  and  stated  that  in  consideration  of  McNaught  having 
indorsed  the  promissory  notes  of  Hunter,  to  the  amount  of 
,£800,  or  thereabouts,  and  in  consideration  of  future  indorse- 
ments to  be  made  from  time  to  time,  the  whole  not  to  exceed 
the  sum  of  £800  at  any  one  time.  Hunter  granted,  bargained, 
and  sold,  &c.,  all  his  stock  of  goods,  consisting  of  groceries, 
crockery,  hardware,  and  miscellaneous  merchandize  being  in 
the  store  on  the  corner  of  Market  and  Dalhousie  Streets,  in  the 
town  of  Brantford,  then  occupied  by  Hunter,  ten  shares  in  the 
stock  of  the  Guelph  and  Arthur  Road  Company,  also  the  house- 
hold furniture  of  Hunter,  consisting  of,  &c.  (general  enume- 
ration,) now  in  the  house,  or  in  the  premises  occupied  as  a 
dwelling  house  by  Hunter,  on  Nelson  Street,  in  Brantford. 
Habendum  to  McNaught,  subject  to  a  proviso  that  if  Hunter 
should  pay  the  notes  so  indorsed,  and  save  McNaught  harm- 
less from  any  costs  which  he  might  incur  by  means  of  the 
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indorsements,  the  mortgage  should  be  void,  with  the  usual 
covenants  and  power  of  sale  on  default.  This  mortgage  had 
attached  thereto  an  affidavit  of  McNaught,  sworn  the  7th  of 
August,  1856,  that  Hunter,  the  mortgagor,  was  justly  and  truly 
indebted  to  him,  McNaught,  in  the  sum  of  £800  or  there- 
abouts, as  fully  set  forth  in  the  chattel  mortgage  ;  that  the 
mortgage  was  executed  in  good  faith,  and  for  the  express 
purpose  of  securing  the  payment  of  the  money  so  justly  due 
as  aforesaid,  and  of  securing  McNaught  for  his  said  indorse- 
ments, and  not  for  the  purpose  of  protecting  the  goods  against 
the  creditors  of  Hunter.  And  on  the  affidavit  of  due  execu- 
tion, it  was  filed  on  the  Tth  of  August,  1856,  in  the  office  of 
the  clerk  of  the  County  Court,  at  Brantford. 

For  the  defence,  McNaught  was  called.  He  proved  that 
he  let  the  store  to  Hunter,  in  March,  1856  ;  that  there  was 
a  memorandum  in  writing,  not  a  lease,  signed  by  Hunter, 
not  by  McNaught,  of  the  terms,  which  were  for  one  year,  at 
the  rent  of  £100.  (For  the  plaintiff,  it  was  insisted  this 
memorandumm  must  be  produced,  but  the  learned  Chief 
Justice  overruled  the  objection.)  That  on  the  1st  of  April, 
1857,  £75  was  due  for  rent  of  this  store  ;  that  he  distrained 
for  this  rent  on  the  goods  not  included  in  the  mortgage,  and 
had  them  sold :  they  did  not  produce  more  than  <£45.  As 
to  the  mortgage,  he  swore  that  Hunter  got  all  his  goods  on 
his,  McNaught's,  credit :  that  he  indorsed  for  him  to  the 
extent  of  £800  and  upwards ;  that  he  had  paid  between 
£300  and  £400  on  these  indorsements.  That  Hunter  died 
in  July,  1857,  and  that  in  July  or  August,  1857,  McNaught 
sold  the  goods  mortgaged  to  him  by  Hunter,  having  indem- 
nified the  defendant,  the  sheriff,  who  thereupon  gave  them  up 
to  him.  That  the  goods  so  sold,  including  notes,  book  debts, 
&c.,  brought  only  about  £330.  That  in  order  to  obtain  further 
time,  he  substituted  notes  of  his  own  for  some  of  those  made 
by  Hunter,  and  indorsed  by  himself.  That  by  way  of 
further  security  he  took  a  confession  of  judgment  against 
Hunter,  and  issued  an  execution  upon  it  to  this  defendant, 
(after  the  plaintiff's  execution,)  which  was  in  his  hands  when 
(McNaught)  sold  under  the  power  in  the  m^ortgage.  That 
in  his  whole  dealing  with  Hunter  he  lost  £700  or  £800. 
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For  the  plaintiff,  it  was  objected,  that  the  mortgage  was 
for  prospective  advances,  not  for  a  debt  yet  accrued. 

That  the  sheriff  acting  under  McNaught's  fi.  fa.  at  his 
desire,  was  an  abandonment  of  the  mortgage. 

That  when  McNaught  substituted  his  ow^n  notes  for  those 
of  Hunter,  indorsed  by  him,  he  put  an  end  to  the  contingent 
responsibility  which  formed  the  foundation  of  the  mortgage- 

The  learned  Chief  Justice  held,  that  the  jury  must  decide 
whether  the  mortgage  was  hond  fide.  That  he  did  not  think 
there  was  any  sufficient  legal  objection  to  it ;  that  the  descrip- 
tion of  the  goods  was  sufficient  under  the  acts  in  force  when  it 
was  given,  and  that  there  was  a  good  legal  consideration 
expressed.  That  it  would  only  cover  goods  then  held  by 
Hunter,  and  that  even  if  McNaught  had  directed  these  goods 
to  be  sold  under  the  fi.  fa.  it  would  not  have  amounted  to  an 
abandonment  of  the  mortgage.  As  to  the  claim  for  rent,  it 
was  left  to  the  jury  on  McNaught's  evidence,  and  they  found 
for  the  defendant. 

In  Michaelmas  Term,  Eceles,  Q.  C,  obtained  a  rule  nisi 
for  a  new  trial  on  the  law  and  evidence,  and  for  the  recep- 
tion of  improper  evidence  as  objected  to  at  the  trial  in 
regard  to  the  rent,  and  that  the  mortgage  was  void  for  want 
of  consideration;  that  the  affidavit  of  the  mortgagee  was 
insufficient  and  inconsistent  with  the  terms  of  the  mortgage ; 
McNaught's  conduct  shewed  fraud  between  him  and  Hunter. 

In  Hilary  Term,  M.  C.  Cameron  shewed  cause,  referring 
to  Trewhitt  v.  Lambert,  10  A.  &  E.  470 ;  Doe  Bingham  v. 
Cartwright,  3  B  &  Aid.  326-1 ;  Taylor  on  Ev.  p.  290.— 
He  contended  that  a  chattel  mortgage  to  secure  indorse- 
ments was  good  under  the  statute,  and  that  the  memorandum 
of  a  lease  signed  by  one  party  was  not  good  evidence  of  the 
terms  of  the  tenancy. 

Eceles^  Q.  C,  supported  the  rule,  citing  Ross  v.  Crombie, 
14  Q.  B.  118  ;  Baldwin  v.  Benjamin,  16  Q,  B. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  objections  taken  resolve  themselves  into  two  questions, 
First. — That  there  was  no  legal  evidence  that  rent  was  due 
to  McNaught.  Second. — That  the  chattel  mortgage  afforded 
no  defence  to  the  sheriff. 
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As  to  the  first,  there  was  a  writing  signed  by  the  tenant, 
but  not  by  the  landlord,  which,  in  giving  his  evidence,  the 
landlord  at  first  called  a  lease  between  him  and  Hunter,  for 
a  year.  He  immediately  corrected  this  statement  by  saying 
it  "was  no  regular  lease,  a  mere  memorandum,"  signed  by 
Hunter  and  not  by  himself,  of  the  terms,  only  a  memoran- 
dum, term  for  a  year,  £100.  This  memorandum  was 
neither  produced  nor  accounted  for.  In  Augustien  v.  Chal- 
lis  (1  Exch.  2T9)  the  action  was  against  a  sheriff  for  not 
levying  under  a  writ  of  fi.  fa.^  and  the  defence  (almost 
identical  with  the  present  case)  was,  that  the  sherifi",  on 
receiving  notice  from  the  landlord  that  rent  was  due,  with- 
drew from  possession.  The  landlord,  as  in  this  case,  proved 
that  rent  was  due,  but  further  stated  that  the  tenant  held 
under  a  lease  which  was  not  produced.  The  court  held  that 
the  lease  must  be  produced  in  order  to  establish  the  claim 
for  rent,  and  the  plaintiff  therefore  recovered.  Here,  how- 
ever, there  was  no  lease,  nor  yet  any  memorandum  in  writing 
signed  by  "the  party  making  or  creating"  the  term  to 
Hunter.  The  memorandum  signed  by  Hunter  alone  would 
have  proved  nothing  conclusive  against  McKaught,  though  it 
would  be  evidence  in  proof  that  he  had  adopted  or  acted 
upon  it,  or  acknowledged  that  it  contained  the  terms  of  his 
contract  with  Hunter.  If  he  had  signed  it,  and  thus  have 
created  the  term,  and  reserved  the  rent  by  it,  it  must  have 
been  produced,  even  though  Hunter  had  not  signed.  But  a 
memorandum  signed  by  the  tenant  alone  contains  no  proof 
that  the  landlord  has  demised,  and  proof  of  the  demise  by 
the  landlord  is  essential  to  give  the  right  to  distrain  ;  such 
proof  may  be  given  by  parol,  and  in  a  case  like  this,  must 
be,  for  the  writing  proves  only  the  tenant's  acceptance,  not 
the  landlord's  grant.  Rex  v.  Rawden,  8  B.  &  C.  708  ;  Vide 
Hawkins  v.  Warre,  3  B.  &  C.  690  ;  Doe  Bingham  v.  Cart- 
wright,  3  B.  &  A.  326  ;  Doe  Wood  v.  Morris,  12  Ea. 
237 ;  Strother  v.  Barr  5  Bing.  136.  I  think,  therefore,  the 
parol  evidence  was  properly  received,  though  I  doubted  of  it 
when  the  rule  was  moved.  If  the  contents  of  this  memo- 
randum were  necessary  to  establish  the  right  of  McNaught 
as  landlord  to  distrain,  it  must  have  been  produced  or 
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accounted  for.  But  for  all  that  is  proved,  it  may  have  been 
a  proposal  of  Hunter's  forming  a  part  of  the  dealings 
between  him  and  McNaught,  to  which  McNaught  assented 
only  by  parol,  so  that  the  demise  itself  was  wholly  indepen- 
dent of  the  writing,  and  this  is  what  I  understand  McNaught 
to  have  represented. 

I  see  nothing  to  support  the  objection  that  there  was  no 
consideration  for  the  chattel  mortgage.  McNaught's  evi- 
dence shewed  that  at  the  date  of  it,  he  had  incurred 
heavy  liabilities  for  Hunter,  some  of  which  are  still  unsatis- 
fied and  are  pressing  on  him,  and  that  he  had  incurred 
serious  loss  in  these  dealings. 

The  only  remaining  question  is,  the  sufficiency  of  the 
affidavit.  It  is  very  desirable  that  uniformity  of  construc- 
tion in  a  matter  of  this  description  should  prevail  in  both 
courts,  and  I  should  be  most  reluctant  to  differ  from  any 
decision  of  the  Court  of  Queen's  Bench  on  this  statute. 
But  I  concur  in  the  principle  of  the  case  of  Baldwin  v. 
Benjamin  (16  U.  0.  Q.  B.,  p.  52),  and  think  this  case  fairly 
comes  within  it.  The  mortgagee  has  used  the  very  words  of 
the  act  in  his  affidavit,  though  adding  others  (perhaps  unnes- 
sarily)  to  explain  that  the  consideration  as  expressed  in  the 
mortgage  was  the  true  existing  consideration,  and  that  the 
transaction  was  on  good  faith,  and  without  fraud,  as  the 
jury  have  in  fact  found  it  to  be. 

Per  cur.—Rvle  discharged. 


Lyman  v.  Snarr. 

Notice  of  trial — Irregularity  in  giving — Setting  aside  verdict. 

A  plaintiff  having  proceeded  to  trial  without  giving  notice  of  trial  in  the 
proper  time,  presuming  upon  his  having  allowed  the  defendant  to  plead 
and  demur  without  an  order.    The  verdict  was  set  aside  with  costs. 

In  Michaelmas  Term  last,  'M,  0.  Cameron  obtained  a  rule 
to  shew  cause  why  the  verdict  obtained  in  this  cause  should 
not  be  set  aside  with  costs,  and  a  new  trial  had  on  the  ground 
of  no  record  having  been  entered  on  the  commission  day  of 
the  assizes  in  proper  time,  and  no  sufficient  notice  of  trial 
having  been  given,  issue  not  having  been  joined  until  the 
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6th  day  of  October,  1858,  or  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  had  on  the  merits. 

Defendant  made  the  usual  affidavit  of  merits. 

A  clerk  in  the  office  of  the  defendant's  attorney  stated  in 
his  affidavit  that  notice  of  trial  and  issue  book  were  served 
on  him  some  day  after  it  was  too  late  to  serve  notice  of  trial 
for  the  then  next  assizes ;  that  he  refused  to  accept  the 
same  and  returned  them  ;  that  no  attempt  was  made  to  re-serve 
them  ;  that  after  twelve  o'clock  on  the  commission  day  of 
the  assizes,  he  came  across  a  blank  piece  of  paper  endorsed 
as  a  record  in  the  cause  ;  that  he  afterwards  notified  the 
clerk  of  the  plaintiff 's  attorney  that  the  plaintiffs  would  try 
the  cause  at  their  own  risk. 

M.  0.  Cameron^  partner  of  defendant's  attorney,  in  his 
affidavit  stated,  that  after  the  commission  day  of  the  assizes, 
Hector  Qameron^  on  behalf  the.  plaintiffs,  applied  to  him  to 
consent  to  try  the  cause  at  that  assizes,  to  which  he  replied 
he  had  no  objection  provided  he  should  be  in  Toronto  when 
the  cause  came  on  and  was  prepared  to  go  to  trial.  It  was 
then  understood  the  case  should  stand,  and  if  they  could 
afterwards  make  arrangements  for  the  trial,  they  would 
do  so. 

That  he  was  in  Toronto  for  a  short  time  afterwards,  dur- 
ing the  assizes,  and  before  the  trial,  but  was  obliged  to  leave 
for  Guelph ;  that  the  day  he  left  he  saw  Hector  Cameron 
again,  and  told  him  he  could  not  consent  to  the  trial  of  the 
cause,  and  reminded  him  of  the  understanding  between  them, 
and  told  him  if  he  tried  the  cause  he  would  move  to  set  the 
verdict  aside ;  that  Hector  Cameron  then  replied  that  he 
(M.  C.  Cameron)  was  then  in  Toronto,  and  that  when  the 
previous  conversation  took  place  he  was  under  the  impression 
that  the  record  in  the  cause  had  not  been  entered  in  proper 
time,  but  that  he  had  learned  it  was  and  would  go  on.  M. 
C.  Cameron  concludes  his  affidavit  as  follows  :  "  I  unequivo- 
cally and  positively  state  there  was  no  agreement  on  my  part 
to  go  to  the  trial  of  this  cause  other  than  as  above  stated, 
and  on  condition  above  stated." 

The  declaration  was  served  in  the  cause  on  the  24th  Sep- 
tember.   Pleas  served  on  the  1st  of  October,  and  issue 
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joined  on  the  6th  of  October.  Toronto  assizes  began  on 
Monday,  the  11th  October. 

During  this  Term  Hector  Cameron  shewed  cause,  and  filed 
his  own  affidavit,  stating  that  on  the  2nd  of  October,  the 
last  day  for  service  of  issue  book  or  notice  of  tral,  he 
applied  to  defendant's  attorney  for  leave  to  reply  and  demur 
to  one  of  defendant's  pleas  without  an  order,  which  was  at 
once  assented  to.  He  then  said  to  M.  C.  Cameron  he  was 
very  busy  that  day,  and  might  not  have  time  to  prepare  the 
demurrer,  but  supposed  it  would  do  if  he  let  him  have  it  in 
the  beginning  of  the  following  week,  to  which  he  assented. 
H.  Cameron  further  states  he  does  not  recollect  whether 
notice  of  trial  was  mentioned  in  the  conversation,  but  he 
considered  that  the  agreement  to  accept  service  of  that 
paper  as  well  as  of  issue  book  resulted  from  the  agreement 
to  accept  the  replication  and  demurrer.  That  if  defen- 
dant's attorney  had  then  refused  to  accept  the  replica- 
tion and  other  papers  afterwards  as  if  served  on  that 
day  he  could,  without  difficulty,  have  had  them  prepared  and 
served  in  sufficient  time,  as  the  conversation  took  place  early 
on  the  Saturday  forenoon.  That  on  the  third  day  of  the 
assizes,  he  saw  M.  C.  Cameron  (having  been  told  by  one  of 
his  own  clerks  that  the  record  had  not  been  entered),  and 
wished  him  to  consent  to  enter  the  record,  to  which  he 
assented  on  the  terms  mentioned  in  his  affidavit ;  but  he,  H. 
Cameron,  subsequently  found  that  the  record  had  been  enter- 
ed, and  that  he  did  not  require  his,  M.  C.  C's.  consent  for 
the  purpose  ;  that  he  told  defendant's  attorney  or  his  partner 
several  days  before  the  cause  was  tried  that  he  had  intended 
to  go  on  with  it,  and  considered  them  bound  to  go  to  trial ; 
that  defendant  lives  in  the  city,  and  he  believes  he  could  at 
any  time  have  been  prepared  to  go  to  trial  in  an  hour,  and 
that  Mr.  McMichael,  M.  C.  Cameron's  partner,  was  in  court 
when  the  cause  was  tried. 

Richards,  J.,  delivered  the  judgment  of  the  court. 

I  think  the  verdict  rendered  in  this  cause  must  be  set  aside 
and  a  new  trial  had.  It  is  admitted  that  notice  of  trial  was 
not  given  in  due  time.    M.  C.  Cameron's  statement  that 
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there  was  no  agreement  to  go  to  trial  except  on  the  termg 
which.  Mr.  Hector  Cameron  refused  to  be  bound  by,  is  clear 
and  distinct.  Hector  Cameron  does  not  state  there  was  any 
consent  to  take  short  notice  of  trial  or  to  go  to  trial  without 
a  proper  notice ;  but  that  he  considered  an  agreement  to 
take  such  notice  and  receive  an  issue  book  resulted  from 
a  consent  to  allow  him  to  plead  and  demur  without  an 
order,  and  to  receive  the  demurrer  the  beginning  of  the 
following  week.  If  the  time  for  giving  notice  of  trial  had 
not  then  been  a;bout  to  expire,  it  would  never  have  been 
imagined  that  consenting  that  a  party  might  demur  to  and 
take  issue  on  a  plea  without  a  judge's  order,  and  to  receive 
the  demurrer  the  following  week,  constituted  an  agree- 
ment to  take  short  notice  of  trial  in  the  cause. 

The  statute  and  rules  of  court  clearly  point  out  to  pro- 
fessional gentlemen  the  course  they  are  to  pursue  in  con- 
ducting legal  proceedings.  If  the  regular  and  usual  course 
is  departed  from,  the  party  who  takes  the  exceptional  pro- 
ceeding must  shew  that  he  has  been  authorised  to  depart 
from  the  settled  practice.  The  plaintiff's  attorney  does  not 
state  that  the  irregularity  he  has  been  guilty  of  was  autho- 
rised by  the  defendant's  attorney — he  considers  it  impliedly 
agreed  to.  If  he  had  told  Mr.  M.  C.  Cameron  he  wished 
him  to  consent  to  take  short  notice  of  trial,  that  gentleman 
would  either  have  refused  to  do  so  or  consented,  and  he 
would  have  made  an  agreement  for  himself  without  having 
one  implied  for  him.  As  that  course  was  not  pursued,  and 
it  was  clearly  intimated  to  plaintiff's  attorney,  that  defendant 
would  not  consent  to  go  to  trial,  it  should  not  have  been 
forced  on.  As,  however,  plaintiffs  did  try  the  cause  in 
defendant's  absence  they  have  put  him  to  the  expense  of 
setting  aside  the  verdict,  and  he  ought  not  to  suffer 
therefor.  We  think,  therefore,  the  rule  must  be  made  absolute 
with  costs.  As  to  the  blank  record  being  entered,  I 
think  as  soon  as  the  same  became  known  to  defendant's 
attorney  the  matter  should  have  been  brought  to  the  know- 
ledge of  the  presiding  judge,  who  would  doubtless  have 
dealt  with  the  subject  at  once,  and  in  a  way  to  prevent  repe- 
tition of  such  irregularities.    I  do  not  think  defendant,  after 


i 


68 


COMMON  PLEAS,  HILARY  TERM,  22  VIC. 


the  matter  came  to  the  knowledge  of  his  attorney,  could  lie 
by  and  notify  plaintiff  that  he  would  move  to  set  aside  his 
verdict  on  other  grounds,  and  say  nothing  about  this  until 
term  time,  and  then  ask  to  have  the  verdict  set  aside  on  that 
ground. 

Rule  absolute,  with  costs. 


Belch  v.  Arnott  et  al. 

Assault  and  battery — Bailiff' — Notice  of  action. 
Held,  that  the  imperial  statute  21  Jac.  1,  ch.  12,  does  not  entitle  constables 

to  notice  of  action,  or  limit  the  period  within  which  they  may  be  sued. 

Held,  also,  that  an  officer  claiming  the  benefit  of  a  statute  in  justification 

of  an  alleged  breach  of  the  law  must  plead  the  statute  specially. 
Distinct  and  clear  proof  of  a  warrant  to  arrest  must  be  given  in  an  action 

for  assault  and  battery,  but  the  production  of  a  warrant  will  not  justify 

gross  and  unnecessary  violence  in  the  executien  of  it. 

First  count. — For  assaulting  and  beating  plaintiff. 

Second  count. — For  assulting  and  beating  plaintiff,  giving 
him  unto  the  custody  of  a  constable  and  causing  him  to  be 
imprisoned  in  the  common  gaol. 

All  the  defendants  plead  not  guilty.  The  defendants, 
Elijah  J.  Vfalbridge,  Arnott,  Stephen  Chesterfield,  and  Timo- 
thy Chesterfield,  put  in  the  margin  of  their  plea,  "  By  statute 
21  Jac.  1,  ch.  12,  sec.  5,  a  public  act."  The  defendants 
William  Kerr  Arnott  and  James  Kerr  plead  also  son  assault 
demesne.    The  plaintiff  joins  issue  on  all  the  pleas. 

The  trial  took  place  at  Cobourg,  in  October,  1858,  before 
McLean,  J.  It  appeared  that  executions  had  issued  out  of 
the  Division  Court  against  the  plaintiff  and  his  son  Robert, 
and  the  defendants  William  and  James  Kerr  and  Stephen 
Chesterfield,  had  been  sued  by  defendant  Walbridge,  on  the 
3rd  of  September,  1857,  to  levy,  Walbridge  being  bailiff  of 
a  division  court.  They  went  and  endeavoured  to  levy  on 
some  horses,  but  were  resisted,  plaintiff,  as  was  sworn,  urging 
them  to  seize  cattle  and  other  property  sufiicient  to  satisfy 
the  executions,  and  to  leave  the  horses,  with  which  he  was 
drawing  in  grain.  A  fray  took  place,  and  there  was  no  levy 
made.  On  the  8th  of  September,  all  the  defendants,  except- 
ing Walbridge,  went  to  the  plaintiff 's,  he  and  his  son  lived 
about  sixteen  rods  apart.  According  to  the  testimony  of 
the  plaintiff 's  son,  who  with  his  wife  proved  the  plaintiff 's 
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case,  all  of  these  entered  the  plaintiff's  field,  and  without 
shewing  any  warrant  or  authority,  assaulted  plaintiff, . 
threw  him  down,  hand-cuffed  him,  and  beat  him  in  a  most 
violent  and  outrageous  manner.  If  these  witnesses  spoke 
the  truth,  nothing  could  be  more  uncalled  for  than  the 
violence  used  to  the  plaintiff.  He  was  struck  on  the  head 
and  face,  four  of  the  defendants  having  guns,  with  the  butts 
of  some  of  which  plaintiff  was  struck,  five  of  his  teeth  broken, 
and  his  wife,  who  endeavoured  to  protect  him,  knocked 
back  with  the  butt  of  a  gun.  On  the  other  hand,  there 
seemed  reason  for  thinking  plaintiff  was  a  violent  man,  and 
and  that  there  might  be  much  danger  and  difficulty  in  arrest- 
ing him.  The  circumstances  which  occurred  on  the  3rd  of 
September  seemed  to  lead  to  this  conclusion.  The  plaintiff 
and  his  son  were  put  into  a  waggon,  being  handcuffed,  and 
were  driven  first  to  Orono,  and  next  to  Bowmanviile,  where 
they  were  put  into  the  lock-up  house,  and  the  next  day  they 
were  conveyed  to  the  gaol  at  Cobourg.  It  was  sworn  that 
they"  were  on  their  way  to  Orono  before  the  defendants 
showed  any  authority  for  arresting  the  plaintiff  or  his  son. 
The  gaoler  swore,  the  plaintiff  was  brought  to  him,  hand- 
cuffed, on  the  9th  of  September,  that  his  head  was  cut,  and 
a  good  many  marks  on  it ;  that  his  jaw  seemed  to  be  hurt, 
and  his  breast  bruised.  One  of  the  defendants  who  had 
taken  the  son,  said  they  had  used  the  plaintiff  badly. 

Walbridge  was  acquitted  at  the  close  of  plaintiff's  case,  for 
though  it  was  proved  by  his  declaration  he  had  sent  the 
others  to  arrest  plaintiff,  yet  he  was  not  present,  and  could 
not  be  considered  as  answerable  for  any  excess  or  violence 
in  making  the  arrest.  No  question  as  to  the  propriety  of  this 
decision  was  raised. 

The  defendants  called  John  Kerr,  Esq.,  a  J.  P.,  who  swore 
that  he  issued  a  warrant  on  the  complaint  of  William  Kerr, 
against  the  plaintiff  and  his  son,  about  the  end  of  August,  or 
beginning  of  September,  addressed  to  the  constables  of  the 
united  counties,  or  any  of  them  ;  the  complaint  was  reduced 
to  writing.  The  warrant  was  placed  in  the  hands  of  William 
Kerr,  then  a  constable,  to  be  executed.  He  could  not  tell 
whether  it  was  returned  to  him  or  no.    William  Kerr  made 
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his  liome  at  the  witnesses'  house.  He  had  searched  diligently 
for  the  warrant,  but  could  not  find  it.  The  plaintiff  and  his 
son  were  brought  up  before  several  other  magistrates  and 
were  committed.  He  could  not  tell  whether  he  had  sent  the 
warrant  and  information  to  the  clerk  of  the  peace.  The 
deputy-clerk  of  the  peace  was  called,  and  proved  that  all  the 
defendants,  except  James  Kerr  and  Timothy  Chesterfield, 
were  constables  duly  appointed  in  1857.  He  was  not  asked 
to  search,  and  could  not  tell  whether  the  warrant  spoken  of 
had  been  returned  to  his  office  or  no. 

For  the  defendants  it  was  then  objected,  that  they  were 
acting  in  the  discharge  of  their  duty,  under  the  warrant,  and 
therefore  notice  of  action  was  necessary,  at  least  as  to  the 
four  constables.  Cann  v.  ClilFerton,  10  A.  &  E.  582  ;  Jones 
V.  Goodey,  9  M.  &  W.  743  ;  Keen  v.  Evershed,  10  Q.  B. 
143 ;  Reed  v.  Coker,  13  C.  B.  850 ;  Arnold  v.  Hamel,  9 
Fx.  409.  And  the  action  was  not  brought  until  the 
21st  of  May,  1858,  more  than  six  months  after  the  8th  of 
September,  1857,  when  the  assault  was  committed.  For  the 
plaintiff  it  was  replied,  that  there  was  no  sufficient  proof  of 
a  warrant  to  arrest  plaintiff,  and  without  that  the  constables 
could  not  bring  themselves  under  the  protection  of  the  act. 
Leave  was  reserved  to  the  defendants  to  move  to  enter  a 
nonsuit  on  the  first  objection.  The  learned  judge  said, 
however,  he  thought  both  objections  fatal.  The  jury  ren- 
dered a  verdict  for  the  defendant  Walbridge,  and  against  the 
other  defendants,  with  £30  damages. 

In  Michaelmas  Term,  O-alt  obtained  a  rule  nisi  for  a  new 
trial,  on  the  law  and  evidence,  and  that  the  verdict  was 
against  the  judge's  charge,  and  perverse,  or  to  enter  a  non- 
suit on  the  leave  reserved. 

In  the  following  Term,  Prince  shewed  cause.  He  cited  Cook 
V.  Leonard,  6  B.  &  C.  35  (but  see  the  observations  on  this  case 
by  Parker  and  Alderson,  B.  9  M.  &  W.  743,  745),  Levy  v.  Ed- 
wards, 1  C.  &  P.  40  n.  a.  He  insisted  there  was  no  legal  evi- 
dence of  any  warrant,  and  therefore  the  question  of  notice  or  of 
bringing  the  action  within  a  limited  period  did  not  arise.  Also, 
that  the  statute  14  &  15  Vic,  ch.  54,  was  the  only  act  in  force 
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in  this  province  affording  the  protection  claimed.  That  the 
statute  of  James  referred  to  in  the  margin  of  the  plea,  was 
only  in  force  here  by  virtue  of  the  statute  of  Upper  Canada, 
making  the  law  of  England  the  rule  of  decision,  and  that  the 
act  14  &  15  Vic.  was  substituted  for  every  other  provision 
of  law  on  this  subject,  consequently,  this  plea,  referring  to 
no  statute  applicable  to  the  case,  must  be  received  as  a  simple 
plea  of  not  guilty.  The  statute  21  Jac.  1,  ch.  12,  sec.  5, 
requires  no  notice  of  action,  nor  does  it  limit  the  bringing  of 
the  action  to  any  particular  time. 

G-alt  supported  his  rule,  citing  no  cases. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  24  Geo.  II.,  ch.  44,  sees.  6  &  8,  are  the 
English  acts  which  give  the  fullest  protection  to  a  constable, 
the  6th  section  giving  him  an  absolute  protection  when  he 
acts  in  obedience  to  a  justice's  warrant,  no  matter  at  what 
time  the  action  is  brought.  The  8th  section  frees  him 
from  liability  at  the  expiration  of  six  calendar  months, 
when  he  has  acted  bond  fide,  and  in  supposed,  though 
not  strict,  obedience  to  a  warrant.  The  statute  21  Jac. 
1,  certainly  does  not  render  necessary  the  giving  of  notice, 
nor  limit  the  time  to  bring  the  action,  both  of  which 
are  expressly  provided  for  by  our  provincial  statute  14  & 
15  Vic,  ch.  54,  which  also  enables  the  officers,  &c.,  sued  to 
plead  the  general  issue,  and  give  the  special  matter  in 
evidence.  No  application  to  add  any  other  statute  in  the 
margin  of  the  plea  was  made,  though  it  seems  clear  the 
omission  might  have  been  rectified  at  the  trial.  Edwards  v. 
Hodges,  15  C.  B.  477.  The  plea  of  not  guilty  under  the 
statute  of  James  I.,  would  not  therefore  appear  to  let  in 
evidence  of  want  of  notice  of  action,  at  all  events.  (See 
sec.  5  of  the  14  &  15  Vic,  ch.  54.) 

But  even  if  we  could  get  over  this  difficulty,  or  hold  that 
under  any  form  of  pleading  the  defendant  was  entitled  to 
the  protection  of  the  8th  section  of  the  provincial  statute, 
and  that  this  action,  if  brought  against  the  constables  for  an 
act  done  in  the  performance  of  their  public  duty,  must  fail, 
because  not  brought  within  six  calendar  months  after  the  act 
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committed,  we  have  to  determine  whether  there  was  legal 
evidence  that  the  act  complained  of  was  done  in  such  per- 
formance of  duty. 

The  information  on  which  the  warrant  issued  was  not  pro- 
duced or  accounted  for,  or  evidence  given  of  its  contents. 
But  from  the  evidence  it  was  apparent  th  it  it  was  founded 
on  the  transaction  of  the  3rd  September.  It  is  plain  enough, 
however,  that  on  the  8th  of  September  the  constables  could 
not  arrest  the  plaintiff  for  any  thing  that  happened,  so  far  as 
we  see,  on  the  3rd,  without  lawful  warrant.  The  difficulty  I 
feel  is  in  determining  that  there  was  any  proper  evidence  of 
the  warrant.  To  take  it  step  by  step,  it  is  proved  that  a 
warrant  was  issued  by  a  magistrate,  and  was  delivered  to  the 
defendant  William  Kerr  (who  was  the  party  making  the  com- 
plaint, and  was  also  a  constable)  to  be  executed.  This 
warrant  not  being  produced,  it  is  necessary  to  prove  its  loss 
or  destruction,  in  order  to  let  in  secondary  evidence  of  its 
contents.  Of  its  destruction  there  is  no  proof  The  magis- 
trate who  issued  the  warrant  was  the  only  witness  to  prove 
the  loss  or  the  search.  William  Kerr  lived  in  his  house ;  the 
witness  did  not  know  whether  it  had  been  returned  or  not  to 
himself.  There  is  no  presumption  that  it  was,  for  constables 
usually  keep  such  warrants  for  their  own  protection.  The 
witness  stated  he  had  searched  diligently  for  it  at  his  own 
house,  but  could  not  find  it.  As  a  fact,  he  might  have  been 
asked  and  might  have  told  whether  William  Kerr  had 
any  place  of  deposit  for  papers,  any  receptacle,  even  pocket 
book,  where  he  usually  kept  papers  ;  whether  William  Kerr 
aided  in  the  search,  afforded  any  and  what  facilities  for  it. 
But  no  such  questions  were  asked,  and  there  is  nothing,  so 
far,  to  negative  a  presumption  that  the  warrant  was  in 
William  Kerr's  possession.  The  magistrate  could  not  account 
for  the  information  he  had  himself  taken.  See  The  Queen 
v.  Inhabitants  of  Saffron  Hill,  1  E.  &  B.  92.  He  said  the 
plaintiff  and  his  son  were  brought  before  him,  and  four  or  five 
other  magistrates,  on  the  warrant,  and  were  committed,  and 
he,  the  witness,  sent  the  papers  to  the  clerk  of  the  peace's 
office,  but  he  could  not  tell  whether  he  sent  the  warrant  or 
information,  and  neither  enquiry  or  search  were  made  at  the 


BELCH  V.  ARNOTT  ET  AL. 


T3 


clerk  of  the  peace's  office.  I  cannot  say  that  this  evidence 
satisfies  me ;  that  the  fact  that  the  magistrate  did  not  find  the 
warrant  in  his  own  h*ouse  under  these  circumstances,  and 
upon  this  search,  raises  in  my  mind  any  presumption  of  its 
loss,  and  therefore  I  think  secondary  evidence  of  its  contents 
was  not  admissible.  We  have  then  no  proof  of  a  warrant  to 
arrest  the  plaintiff,  and  so  far  as  that  is  necessary  to  entitle 
the  defendants  to  succeed  on  motion  for  nonsuit  the  applica- 
tion fails. 

But  though  for  want  of  this  proof,  and  for  want  of  a 
reference  to  the  proper  statute  in  the  margin  of  the  plea,  the 
defendants  fail  to  shew  they  were  entitled  to  notice  of  action, 
it  is  to  be  considered  whether  the  objection  that  the  action 
was  not  brought  in  time  can  prevail.  The  2nd  and  8th 
sections  of  14  &  15  Vic,  ch.  54,  in  substance  enact,  that  no 
action  or  suit  shall  be  brought  against  any  justice  of  the 
peace,  or  other  officer  or  person  fulfilling  any  public  duty,  for 
any  thing  done  by  him  in  the  performance  of  such  public 
duty,  unless  commenced  within  six  calendar  months  after  the 
act  committed. 

The  duty  which  these  defendants  profess  to  have  been 
discharging  was  not  pretended  to  have  arisen  from  any 
breach  of  the  peace,  or  other  criminal  act  of  the  plaintiff, 
committed  at  or  about  the  time  of  the  arrest,  and  for  which 
they  had,  or  supposed  they  had,  a  legal  authority  as  constables 
and  peace  officers  to  arrest  without  warrant.  Their  case  at 
the  trial  was,  that  they  had  a  warrant,  and  they  gave  evidence 
to  make  that  out,  but  none  whatever  of  any  other  excuse  or 
justification  for  the  arrest.  The  failure  to  prove  a  warrant 
amounts  to  a  failure  to  prove  that  they  were  "  in  the  perfor- 
mance of  a  public  duty"  when  they  arrested  plaintiff,  and 
therefore  I  do  not  see  why  they  can  any  more  claim  this 
immunity  by  limitation  of  the  time  for  suing  them,  than  they 
could  claim  notice  of  action.  The  9th  section  of  the  act 
entitles  them  to  such  protection  and  privilege  in  all  such 
cases  as  they  shall  act  bond  fide  in  the  execution  of  their 
duty,  although  in  such  act  they  exceed  their  powers  or  juris- 
diction, and  act  clearly  contrary  to  law.  And  therefore,  on 
proof  that  they  had  a  warrant,  and  were  acting  in  the  execu- 
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tion  of  it,  they  would  have  been  entitled  to  notice,  and  to  the 
limitation  of  the  action,  notwithstanding  gross  excess  and 
violence  of  conduct  in  taking  plaintiff  into  their  custody. 
But  the  privilege  does  not  arise  merely  because  the  party  is 
in  office,  but  from  his  acting  in  the  actual  or  bond  fide  sup- 
posed discharge  of  his  duty,  as  such  officer. 

No  question  was  raised  at  the  trial,  or  during  the  argu- 
ment, that  the  defendants  were  entitled  to  the  protection  of 
the  24  Geo.  II.,  ch.  44,  sec.  6.  Probably  because  the  action 
was  brought  for  the  assault  and  battery  in  one  count,  inde- 
pendently of  the  imprisonment,  and  it  was  felt  that  the 
magistrate  could  not  be  held  liable  for  that,  and  therefore 
the  officers  were  not  without  those  provisions.  Patton  v. 
Williams,  3  B.  &  A.  330 ;  South  v.  Wilson,  2  B.  &  B.  619 ; 
Smith  V.  Shaw,  10  B.  &  C,  277. 

On  the  whole,  I  am  of  opinion  that  the  rule  should  be  dis- 
charged. 

1st.  If  the  statute  21  Jac.  1,  ch.  12,  is  in  force  in  this 
province  since  the  passing  of  14  &  15  Vic,  ch.  54,  it  does 
not  entitle  constables  to  notice  of  action,  or  limit  ihe  time 
within  which  they  may  be  sued. 

2nd.  No  other  statute  being  referred  to  in  the  margin  of 
the  plea,  the  defendants  cannot  invoke  the  protection  of  the 
English  act  24  Geo.  II.,  ch.  54,  if  it  be  in  force  here  now,  or 
of  the  14  &  15  Yic,  ch.  54,  which  do  require  notice  of  action, 
and  that  the  action  be  brought  within  a  limited  time. 

3.  If  defendants  could  give  the  special  matter  in  evidence, 
thereby  shewing  they  were  acting  as  constables,  proof  of  a 
warrant  became  necessary,  and  no  warrant  was  produced, 
nor  was  sufficient  ground  laid  for  the  admission  of  secondary 
evidence  thereof. 

4.  If  a  warrant  had  been  produced  and  proved,  it  would 
not  have  entitled  the  defendants  to  a  verdict,  assuming  the 
jury  to  have  believed  what  the  witnesses  swore  respecting 
gross  and  unnecessary  violence  to,  and  ill  treatment  of,  the 
plaintiff. 

Per  cur. — Rule  discharged. 
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Martin  v.  Wilber. 

Arrest  of  Judgment — Discharge  of  rule  for — Costs  of  motion  to. 

Rule  having  issued  in  arrest  of  judgment  on  a  promissory  note  which  is  set 
out  in  declaration  as  not  negotiable.    No  defence  shewn  at  trial. 

Held,  that  plaintiff  should  have  leave  to  amend  declaration  on  payment  of 
defendant's  costs  of  motion  to  arrest  judgment. 

Declaration  on  promissory  note,  dated  23rd  of  April, 
1857,  whereby  defendant  promised  to  pay  to  Burrowes,  Farr 
&  Co.,  £100,  six  months  after  date,  and  Burrowes,  Farr  & 
Co.,  endorsed  the  note  to  the  plaintiff. 

Pleas — 1.  Payment.    2.  No  consideration  for  the  note. 

The  note  was  not  produced  at  the  trial.  No  defence  was 
made  or  objection  raised.  The  Chief  Justice  of  Upper 
Canada,  who  tried  the  cause,  remarked  that  the  note  was  not 
on  the  face  of  the  declaration  negotiable,  whereupon  the 
plaintiff  moved  to  amend,  but  as  he  did  not  produce  the  note, 
the  amendment  was  refused.  The  jury  gave  the  plaintiff  a 
verdict  for  £106  7s.  9d. 

In  Michaelmas  Term,  M.  Q.  Cameron  obtained  a  rule 
nisi  to  arrest  the  judgment  on  the  ground  that  the  declara- 
tion shews  no  right  in  the  plaintiffs  to  sue  in  their  own 
names. 

In  Hilary  Term,  Martin  shewed  cause,  and  stated  also 
that  he  had  at  the  rising  of  the  court  on  the  last  day  of 
Michaelmas  Term  filed  an  affidavit  with  the  note  attached, 
and  a  motion  paper  for  a  rule  nisi  to  amend.  The  attention 
of  the  court  was  not  drawn  to  it,  and  no  rule  was  in  fact 
ordered.  But  the  court  intimated  they  would  grant  it  even 
now,  and  let  the  case  stand  till  that  rule  should  be  return- 
able, in  order  to  hear  both  together,  and  it  was  understood 
both  should  be  heard  now.  Martin  urged  that  the  whole 
question  was,  on  what  terms  the  amendment  shonld  be 
granted,  and  he  said  that  in  an  affidavit  filed  by  the  defen- 
dant he  stated  the  note  was  payable  to  order,  and  that  no 
defence  was  offered  to  the  note  at  the  trial,  nor  would  the 
matters  set  forth  in  the  defendant's  affidavits  be  evidence 
under  the  pleas  put  in. 

if.  C.  Cameron  admitted  the  case  rested  in  the  discretion 
of  the  court. 
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Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

Wilkinson  v.  Shorland  (11  Exch.  33),  goes  farther  than 
we  are  called  upon  to  go  on  this  motion  to  amend.  There 
the  court  refused  to  arrest  the  judgment,  and  the  defendant 
sued  out  a  writ  of  error,  and  before  the  record  was  removed 
into  the  court  of  error,  the  plaintiflf  applied  to  the  court  to 
amend  the  declaration  which  stated  that  "  the  plaintiff  sues 
the  defendant  for  freight,"  omitting  for  money  payable," 
by  adding  those  words,  and  the  court,  after  argument,  made 
the  rule  absolute.  The  case  had  been  tried,  and  the  plain- 
tiff was  required  to  pay  defendant's  costs  of  the  motion  in 
arrest  of  judgment  and  of  the  proceedings  subsequent 
thereto. 

I  think  the  rule  should  be  made  absolute  on  payment  of 
the  costs  of  the  motion  to  arrest  the  judgment  and  of  the 
application  to  amend,  and  the  rule  to  arrest  judgment  to  be 
discharged. 


Macdonald  v.  Rowe. 

Sale  for  taxes — Proof  of  payment  of  taxes — Statute  3  Vic,  ck.  46. 

Where  land  "within  the  Counties  of  Prescott  and  Russell  was  duly  adver- 
tised in  accordance  with  the  statute  3  Vic,  ch.  46,  (which  act  specially 
applies  to  those  counties  for  proof  of  payment  of,)  and  afterwards  sold 
for  arrears  of  taxes. 

The  sale  was  held  valid  notwithstanding  a  receipt  for  taxes  for  a  portion  of 
the  time  supposed  to  be  in  arrear  had  been  mailed  to  the  treasurer,  and 
returned  by  him  in  the  mean  time  to  the  claimant. 

Ejectment  for  the  east  half  of  No.  10,  13th  concession  of 
South  Plantagenet.  Writ  issued  7th  September,  1858. 

The  plaintiff  claimed  title  as  grantee  of  the  Crown.  The 
defendant  claimed  title  by  a  conveyance  from  the  Hon. 
Peter  McGill. 

The  trial  took  place  at  L'Orignal  before  Richards^  J.,  in 
October,  1858.  The  plaintiff  rested  his  case  on  letters 
patent  from  the  Crown,  dated  in  1825,  granting  the  premises 
to  him  in  fee. 

On  the  defence  was  proved  a  return,  dated  the  15th  of 
September,  1835,  made  by  Chaunccy  Johnston,  then  trea- 
surer of  Prescott  and  Russell  (the  District  of  Ottawa)  of 
lands  in  arrears  for  taxes  for  eight  years  and  upwards  on  the 
1st  of  July,  1831,  in  which  the  premises  in  question  are 
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included  as  liable  for  XI  16s.  6Jd.  On  this  return  a  warrant 
issued  to  the  sheriff,  dated  19th  of  September,  1835,  to  levy 
the  several  amounts.  The  sheriff  proved  the  receipt  of  this 
warrant,  and  that  by  its  authority  he  sold  this  lot  for  taxes 
on  the  24th  of  May,  1836,  and  as  it  had  not  been  redeemed, 
he  executed  a  conveyance  dated  the  29th  of  May,  1887, 
whereby  in  consideration  of  X2  4s.  Of  d.  He  granted,  bar- 
gained, and  sold  these  premises  to  James  Mcintosh,  haben- 
dum in  fee,  which  conveyance  was  duly  registered.  He  also 
proved  that  he  published  lists  of  all  the  lands  sold  for 
arrears  of  taxes  in  conformity  with  3  Yic,  ch.  46,  sec.  2. 
A  deed  from  James  Mcintosh  to  Vfilliam  McAlpine,  dated 
1st  of  August,  1837,  of  the  land  in  question  was  put  in  and 
the  execution  of  it  admitted.  Also  a  deed  from  William 
McAlpine  to  the  Hon.  P.  McGill,  dated  the  14th  of  Febru- 
ary, 1838,  and  a  deed  from  the  Hon.  P.  McGill  to  the 
defendant,  dated  the  3rd  December,  1850.  It  was  also 
shewn  there  was  no  distress  on  the  land  until  the  defendant 
entered  into  possession  in  1850.  In  reply  the  plaintiff  put 
in  a  receipt  which  he  proved  to  be  in  the  handwriting  of 
Donald  McDonald,  who  at  its  date,  and  for  years  before,  was 
treasurer  of  the  district  of  Ottawa : 

"  Lands  belonging  to  John  McDonald  in  the  district  of 
Ottawa,  province  of  Upper  Canada  : 
"  Lot  No.  29  in  the  3rd  concession  of  Gloster, 
River  Rideau,  200  acres  for  five  years  at 
one-fifth  and  one-eighth  of  a  penny  per  acre 

per  annum  »   £1    7  1 

Not  having  been  then  paid,  add  50  per  cent  ...     0  13  6J 

Same  two  hundred  acres  for  three  years   0  16  3 

South-east  quarter,  and  north-east  quarter  of 
lot  No.  10,  in  the  13th  concession  Plantagenet, 
100  acres  for  3  years  at  one-fifth  and  one- 
eighth  of  a  penny  per  acre  per  annum   0    8  IJ 

3    5  0 

"  Received  the  land  and  road  taxes  on  the  above  lots  of 
land  in  the  Ottawa  District  up  to  the  first  day  of  January, 
1828,  being  the  sum  of  three  pounds  five  shillings,  Halifax 
currency.    Longueil,  24th  December,  1827. 

(Signed)        "  Donald  McDonald, 

"Treasurer,  Ottawa  District." 
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Also  a  receipt  from  the  succeeding  treasurer  of  the 
Ottawa  District  as  follows  : 
"No.  551. 

"  Received  from  John  McDonald,  Esq.,  the  sum  of  six 
pounds  eight  shillings  and  six  pence  half-penny  currency, 
being  the  amount  of  taxes  due  on  lot  No.  29,  in  the  3rd 
concession  of  Gloucester,  on  Rideau,  and  the  east  half  of  No. 
10,  in  the  13th  concession,  Plantagenet,  300  acres,  in  full  to 
1st  July,  1840.  Treasurer's  Office,  Ottawa  District,  L'Orig- 
nal,  9th  June,  1840.    Signed,  &c." 

Also  a  letter  from  the  last-named  treasurer,  as  follows : 
''Treasurer's  Office,  L'Orignal,  ^th  June,  1841. 

"  Dear  Sir. — Your  letter  of  the  31st  ult.,  enclosing  pay- 
ment of  taxes  due  upon  lot  No  29  in  the  3rd  concession  of 
Gloucester,  on  Rideau,  and  the  east  half  of  lot  No.  10,  in 
the  13th  concession  of  the  Township  of  Plantagenet,  I 
have  duly  received,  and  transmit  to  you  herein  enclosed  the 
necessary  receipt,  hoping  it  will  reach  in  due  time  and  prove 
satisfactory"  Addressed  "John  McDonald,  Esq.,  (elder) 
St.  Andrew's,  Upper  Canada." 

The  present  treasurer  was  also  called  as  a  witness.  He 
stated  that  a  copy  of  this  last  receipt  is  entered  in  the 
receipt-book  in  the  treasurer's  office,  and  the  amount  is 
entered  in  the  land  ledger,  paid  in  full  to  the  1st  July,  1840, 
but  for  what  years  payment  is  made  did  not  appear  on  the 
books.  It  would  appear  as  if  taxes  to  the  1st  July,  1835, 
were  paid  by  the  sheriff,  when  the  lands  were  sold,  or  he 
made  his  settlement  after  the  warrant  came  into  his  hands. 
The  treasurer  has  not  received  from  his  predecessor  any 
return  shewing  proceedings  taken  by  any  party  under  the  act 
of  1840,  who  complained  that  his  land  was  improperly  sold. 

A  copy  of  the  warrant  on  which  the  sheriff  sold  was  put 
in ;  in  it  these  100  acres  are  charged  for  nine  years'  taxes  in 
arrear,  amounting  to  £1  16s.  6|-d.  It  is  obvious,  as  the 
patent  was  issued  in  1825,  and  this  warrant  is  dated  3  7th 
September,  1835,  the  taxes  were  charged  from  the  date  of 
the  grant  to  the  end  of  the  fiscal  year  preceding  the  date  of 
the  warrant,  giving  no  credit  for  the  payment  shewn  by  the 
receipt  of  24th  December,  1827. 

Upon  this  evidence  the  learned  judge  directed  a  verdict 
for  the  defendant,  with  leave  to  the  plaintiff  to  move  to  enter 
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a  verdict  for  him  if  the  court  should  be  of  opinion  he  had 
brought  himself  within  the  provisions  of  the  act  of  1840,  so 
as  to  entitle  him  to  recover. 

J.  S.  Macdonald,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  accordingly. 
In  the  following  term  jS.  Richards,  Q.  C.  shewed  cause. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  second  section  of  the  statute  3  Vic,  ch.  46,  contains 
a  recital  that  in  January,  1834,  by  an  accidental  fire,  the 
greater  part  of  the  books,  papers,  and  accounts  of  the 
treasurer's  office  of  the  district  of  Ottawa  were  burnt  and 
destroyed,  by  reason  whereof  there  is  cause  to  apprehend 
that  the  lists  which  have  since  been  made  out  from  time  to 
time  of  lands  in  arrear  for  taxes  have  in  some  instances 
comprised  lands  upon  which  the  taxes  have  really  been  paid, 
but  of  which  payment  no  trace  remained  on  record  in  the 
treasury  office.  And  the  fourth  section  enacts  that  where 
the  owners  or  claimants  of  land  that  may  have  been  erro- 
neously sold  as  aforesaid  shall  neglect  or  omit,  within  the 
period  specified  in  the  third  section,  to  produce  to  the  trea- 
surer due  proof  of  the  payment  of  the  taxes,  the  sales  of 
such  land  made  by  the  sheriff  for  arrears  of  taxes  are  con- 
firmed and  made  valid. 

The  sheriff  proved  at  the  trial  that  he  had  published  lists 
in  conformity  with  this  act,  which  lists,  according  to  the 
third  section  of  the  act,  contained  a  notice  requiring  all 
persons  who  might  have  paid  the  assessed  taxes  on  any  of 
the  lands  advertised  at  any  period  prior  to  the  1st  of  May, 
1835,  to  produce  to  the  treasurer  of  the  district  within 
three  years  from  the  day  of  the  publication  of  the  said  list 
and  notice,  any  receipt  signed  by  any  treasurer  of  the  said 
district,  or  an  affidavit  in  the  manner  prescribed  by  the 
existing  laws  of  this  province  in  cases  where  the  assessed 
taxes  have  been  actually  paid,  but  not  duly  credited  in 
proof  of  such  payment." 

There  is  no  proof  of  any  affidavit,  nor  is  it  urged  that 
any  was  made.    The  suggestion  is,  that  the  receipt  of 
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December,  1827,  was  enclosed  in  the  letter  of  the  31st 
May,  1841,  acknowledged  and  referred  to  in  the  treasurer's 
letter  of  the  9th  June,  1841,  so,  that  it  can  be  said  "  to 
have  been  produced  to  the  treasurer." 

This  receipt  is  produced  by  the  plaintiff.  If  he  sent  it  to 
the  treasurer,  it  must  have  been  returned  to  him,  and  as  we 
have  no  proof  of  any  correspondence  on  the  subject,  but 
that  set  forth,  it  must  have  been  returned  in  the  treasurer's 
letter  of  the  9th  of  June,  1841.  Against  that  inference, 
the  following  suggestions  present  themselves.  This  letter 
refers  particularly  to  the  fact  that  the  plaintiff's  letter, 
enclosed  payment  of  taxes,  but  is  silent  as  to  any  thing  else 
having  been  enclosed  therein.  Then  the  letter  encloses  the 
necessary  receipt,  but  says  nothing  of  enclosing  or  returning 
any  thing  else.  And  if  the  payment  were  one  intending  to 
defeat  a  sheriff's  sale  for  taxes,  the  letter  enclosing  it  would 
almost  unavoidably  have  referred  to  that  intention  and  to  the 
statute  (then  recently  passed)  authorising  the  production 
of  receipts  for  such  a  purpose.  And  in  the  reply,  it  is 
extremely  improbable  that  there  would  be  no  allusion  to  the 
sheriff's  sale,  and  to  the  effect  of  the  receipt  of  December, 
1827,  as  well  as  the  payment  enclosed  and  the  receipt  sent 
acknowledging  it.  Then  if  the  receipt,  shewing  payment  up 
to  1st  January,  1828,  was  enclosed  ;  up  to  1st  July,  1840, 
the  date  mentioned  in  the  receipt,  is  twelve  and  a  half 
years.  But  the  sum  £6  8s.  6Jd.,  paid  in  June,  1851,  will 
not  cover  twelve  and  a-half  years'  taxes  on  300  acres. 

In  the  face  of  these  difficulties  I  find  it  impossible  to  say 
that  there  was  any  evidence  given  which  the  learned  judge 
could  have  left  to  the  jury  as  warranting  the  inference  that 
the  plaintiff  had  complied  with  the  provisions  of  the  3rd  section 
of  the  statute,  and  consequently  we  are  bound  to  hold  that 
the  sheriff 's  sale  was  confirmed  and  became  valid  under  the 
fourth  section,  from  which  conclusion  it  follows  that  the  rule 
must  be  discharged. 

Per  cur. — Rule  discharged. 


BESCOBY  ET  AL.  V.  THE  HAMILTON  WATER  WORKS.  81 


BeSCOBY  ET  AL.  V.  HAMILTON  WaTER  COMMISSIONERS. 

Attachment — Special  contract — Agent. 

One  "A.  P.  McD"  enters  into  a  written  contract  with  the  defendants  to 
execute  certain  work  for  them,  and  verbally  agrees  to  give  one  A.  McB. 
an  interest  in  the  contract,  A.  McD.  not  signing  the  contract,  and  after- 
wards drawing  money  on  it  nnder  authority  of  A.  P.  McD.,  and  appa- 
rently as  his  agent. 

Upon  a  writ  to  attach  a  sum  of  money  due  upon  the  contract,  in  a  suit  by 
plaintiffs  v.  A.  P.  McD. 

Held,  that  A.  McD.  never  having  signed  the  contract  or  in  any  way  made 
himself  liable,  and  having  drawn  money  thereon  as  agent  of  A.  P.  McD,, 
it  was  not  a  partnership  debt,  and  therefore  was  attachable  against 
A.  P.  McD. 

This  was  a  writ  commanding  the  defendants  to  appear  and 
shew  cause  why  the  plaintiffs  should  not  have  execution 
against  them  for  £127  9s.,  being  the  amount  of  a  debt  due 
from  them  to  A.  P.  Macdonald,  to  satisfy  £127  9s.,  which 
on  the  30th  of  January,  185B,  the  plaintiffs  had  recovered 
against  the  said  A.  P.  Macdonald.  To  this  writ  the  com- 
missioners appeared,  and  the  plaintiffs  declared  that  the  debt 
due  from  the  defendants  to  A.  P.  Macdonald  was  for  money 
payable  for  goods  bargained  and  sold,  for  work  done  and 
materials  provided,  for  money  lent,  paid,  and  received,  and 
on  accounts  stated  between  the  defendants  and  A.  P.  Mac- 
donald. The  defendants  pleaded  that  they  were  never 
indebted  to  A.  P.  Macdonald. 

The  issue  was  tried  at  the  winter  assizes  at  Toronto,  before 
McLean,  J.  The  plaintiffs  called  one  of  the  defendants,  and 
also  the  assistant  engineer  of  the  works.  By  them  he  proved 
the  defendants  had  a  contract  with  Angus  P.  Macdonald 
alone  for  the  work ;  no  one  but  he  was  known  in  conducting 
the  works,  he  signed  the  contract  plans,  and  estimates  were 
made  out  in  his  name.  The  contract  was  put  in,  dated  the 
1st  of  August,  1857,  between  plaintiffs  and  Angus  Peter 
Macdonald,  and  two  other  parties  as  sureties  for  him.  It 
contained  many  very  special  covenants  binding  A.  P.  Mac- 
donald not  to  assign  the  contract ;  authorising  the  defen- 
dants under  certain  contingencies  to  pay  his  workmen  if  he 
did  not,  out  of  moneys  coming  to  him.  It  was  admitted  that 
the  defendant  had  money  in  their  hands,  payable  to  A.  P. 
Macdonald,  sufficient  to  satisfy  plaintiffs'  demand,  and  that 
the  work  is  still  in  progress,  but  not  completed. 

For  the  defendants,  Alexander  McDonald  was  called,  wh('» 
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swore  that  he  had  a  verbal  arrangement  with  A.  P.  Mac- 
donald  by  which  the  latter  tendered  for  this  work.  If  the 
tender  was  accepted,  the  witness  was  to  have  one-fourth  interest 
in  the  work.  A.  P.  Macdonald  and  the  witness  underlet  the 
contract  verbally  to  W.  &  W.,  but  as  they  did  not  go  on 
satisfactorily,  the  work  has  since  been  conducted  under  his 
the  witness'  direction.  Witness  had  authority  from  A.  P. 
Macdonald  to  receive  moneys  on  the  estimates,  and  did  so ; 
and  paid  the  men  and  kept  the  accounts.  The  monthly 
estimate  for  September  was  about  $2,800,  and  the  defendants 
retained  $550  on  account  of  plaintiffs'  attachment,  and  have 
since  retained  $120  more  on  the  same  account.  A.  P.  Mac- 
donald received  $400  of  the  September  estimate,  and  the 
balance  was  paid  to  the  witness  on  the  authority  he  held. 
The  liabilities  of  A.  P.  Macdonald  and  the  witness  exceed 
the  amount  retained.  Up  to  October  last,  A.  P.  Macdonald 
had  drawn  more  than  his  share  of  the  profits.  The  defen- 
dants were  never  notified  that  such  an  arrangement  existed. 
Nor  is  there  any  written  entry  in  any  books  or  accounts  of 
A.  P.  Macdonald  shewing  it.  A.  P.  Macdonald  paid  the 
witness  £250  per  annum  for  keeping  his  books.  Nothing 
was  said  as  to  losses  when  A.  P.  Macdonald  and  witness 
made  their  arrangement.  Mr.  Spohn  was  also  called,  and 
stated  that  he  was  A.  P.  Macdonald's  solicitor  before  the 
tender  was  made,  and  was  aware  that  Alexander  Macdonald 
was  to  have  an  interest  in  it  ;  and  he  told  the  chairman  of 
the  defendants  that  Alexander  was  interested  with  A.  P. 
Macdonald  in  the  contract.  It  was  admitted  by  defendants' 
counsel  that  A.  P.  Macdonald  signed  the  contract  after  it 
had  been  read  by  Alexander,  and  that  with  his  knowledge 
and  concurrence  A.  P.  Macdonald  alone  executed  it. 

A  verdict  was  taken  for  plaintiffs  subject  to  the  opinion  of 
the  court. 

Uccles,  Q.  C,  obtained  a  rule  nisi  to  set  this  aside,  and 
to  enter  a  verdict  for  defendants,  on  the  ground  that  the 
debt  due  by  defendants  was  not  due  to  A.  P.  Macdonald 
alone  as  alleged  in  the  declaration,  and  was  not  liable  to  be 
attached  at  the  suit  of  the  plaintiffs. 
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Cameron^  Q.  C,  shewed  cause.  He  argued  that  Alexan- 
der Macdonald  was  no  more  than  a  dormant  partner ;  that 
by  allowing  parties  to  deal  with  Angus  P.  Macdonald  as 
sole  partner  he  enabled  them  to  use  their  remedies  in  like 
manner,  and  to  treat  their  debts  as  several  or  joint.  And 
he  contended  that  a  debt  due  to  the  ostensible  partner  may 
be  treated  by  his  creditors  as  a  several  debt  accruing  to  him. 

Eeoles,  contra.  The  contract  is  not  finished.  Money 
accrues  on  it  from  time  to  time  as  work  is  done,  but  till  all 
is  done,  there  is,  strictly  speaking,  no  debt.  Under  the 
contract  the  defendants  have  a  right  to  take  the  work  out  of 
A.  P.  Macdonald's  hands.  They  have  also  a  right  to  pay 
his  workmen,  and  there  was  evidence  they  were  unpaid.* 
While  these  contingencies  exist  there  is  nothing  which 
ought  to  be  attached,  because  the  defendants  may  be  de- 
prived of  a  right  under  the  contract.  But  the  main  ques- 
tion was,  whether  A.  P.  and  Alexander  Macdonald  were  not 
partners;  if  they  were,  he  insisted,  the  creditors  of  one 
could  not  attach  a  debt  due  to  both,  or  in  which  both  were 
interested. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  does  not  present  the  question  of  the  rights  of  a 
dormant  partner  in  any  general  trading  concern.  Alexan- 
der McDonald  claims  to  have  an  interest  in  a  particular 
transaction  and  dealing,  and  claims  that,  not  as  by  agreement 
subjecting  him  to  losses,  for  he  represents  that  nothing  was 
said  about  them,  but  with  respect  to  profits  alone.  For  all 
that  appears  there  was  no  stipulation  that  he  was  to  con- 
tribute in  any  way  to  the  execution  of  A.  P.  Macdonald's 
part  of  the  contract,  and  the  sureties  named  in  the  agree- 
ment were  not  bound  for  him  He  was  to  have  an  interest 
to  the  extent  of  one-third ;  that  might  be  only  in  the  net 
profits  after  all  was  completed.  He  states,  however,  that 
the  work  was  carried  on  under  his  direction ;  that  he 
received  a  salary  of  .£250  per  annum  for  keeping  A.  P. 
Macdonald's  books.   On  the  other  hand  the  assistant  engineer 


*NoTE. — The  evidence  was,  the  men  are  nearly  paid  up  ;  there  is  very 
little  due  to  them." 
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stated  that  lie  had  seen  Alexander  Macdonald  on  the  works 
"  apparently  as  a  visitor."  There  were  foremen  and  super- 
intendants  conducting  the  works. 

The  particular  transaction  was  a  contract  under  seal. 
By  it,  the  defendants  have  engaged  to  make  certain  pay- 
ments to  A.  P.  Macdonald,  on  his  fulfilling  certain  condi- 
tions. The  evidence  shews  that  the  defendants  in  September 
or  October  last,  treated  him  as  having  fulfilled  those  conditions 
so  far  as  to  entitle  him  to  a  specific  sum.  By  granting  an 
estimate  in  his  favour  they  appropriate  that  sum  to  him, 
and  having  notice  of  the  plaintifi*s'  attaching  order,  they 
retain  part  of  the  sum  thus  acknowledged  to  be  due,  while 
Alexander  McDonald,  under  authority  from  A.  P.  Macdonald, 
and  not  setting  up  any  right  of  his  own,  receives  the  residue, 
or  the  greater  part  of  it,  from  them  as  money  due  to  A.  P. 
Macdonald  on  this  contract. 

The  only  agreement  set  up  by  the  defendants  as  existing 
between  Alexander  and  Angus  P.  Macdonald  is  by  parol. 
It  cannot  be  assumed  to  amount  to  an  assignment  of  the 
contract,  for  Angus  P.  Macdonald  has  covenanted  not  to  do 
that.  Alexander  has  acquired  no  rights  by  such  parol 
agreement  under  the  contract,  as  having  become  party  to  it ; 
he  can  neither  sue  nor  be  sued  upon  it.  Nor  could  he  in 
his  own  name,  and  acting  on  his  behalf,  give  efiectual  dis- 
charges under  it.  The  defendants'  covenants  are  all  with 
•A.  P.  Macdonald. 

I  see  no  way  in  which  at  law  the  defendants  can  be  held 
liable  to  any  demand  of  his  for  money  due  on  the  con- 
tract, while  on  the  other  hand  they  have  shewn  that  they 
consider  these  moneys  as  belonging  to  A.  P.  Macdonald,  as 
a  debt  due  to  him,  and  which,  but  for  the  attaching  order, 
they  would  have  paid  to  him,  or  to  any  one  having  sufficient 
authority  from  him  to  receive  it.  If  the  money  had  been 
received  by  A.  P.  Macdonald  as  between  him  and  Alex- 
ander, the  latter  may  or  may  not  have  rights  in  respect  of  it, 
but  they  would  arise  out  of  the  parol  agreement  between 
themselves.  Under  this  contract,  as  appears  to  me,  the 
money  withheld  by  the  defendants  is  a  debt  due  to  A.  P. 
Macdonald,  and  might  therefore  be  attached. 
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The  verdict  is  taken  subject  to  the  opinion  of  the  court. 
It  does  not  appear  that  any  facts  -vvere  found  by  the  jury,  or 
that  they  were  asked  to  find  any.  I  assume,  therefore,  that 
the  evidence  is  submitted,  that  the  court  may  draw  conclu- 
sions of  fact,  and  having  done  so,  determine  whether  the 
verdict  is  right,  or  should  be  entered  for  defendant.  It 
appears  that  no  leave  for  any  purpose  was  reserved  at  the 
trial,  at  least  none  is  mentioned  on  the  learned  judge's  notes. 
But  no  objection  has  been  raised  on  the  part  of  the  plain- 
tiff to  the  form  of  the  rule,  and  on  both  sides  the  case  has 
been  argued  on  questions  of  fact  as  well  as  of  law  arising 
on  the  evidence. 

I  am  of  opinion  that  the  rule  should  be  discharged. 

Per  cur, — Rule  discharged. 


McCuAia  V.  The  Unity  Fire  Insurance  Association. 

Insurance —  Valuation — Evidence. 
Where  an  applicant  in  his  proposal  to  an  insurance  company  for  a  policy  for 
£1000  on  a  vessel  and  tackle  already  insured  for  £3000,  valued  her  at 
£6000.    On  the  trial  the  average  value  of  competent  parties  was  between 
£3000  to  £4000. 

Held,  that  the  applicant's  valuation  did  not  in  itself  constitute  a  fraud  to 
vitiate  a  contract,  but  was  evidence  to  go  to  a  jury  with  other  circum- 
stances in  the  case,  and  the  court  upheld  the  verdict. 

The  declaration  set  out  a  policy  of  insurance,  whereby  the 
defendants  insured  the  plaintiffs  in  the  sum  of  £1000,  from 
the  29th  of  January  to  the  1st  of  May,  1858,  against  loss  or 
damage  by  fire,  on  the  steamer  Trenton,"  with  her  engine, 
tackle,  and  fittings  on  board,  then  lying  100  feet  from  any 
craft,  wharf,  or  warehouse,  in  the  Bay  of  Quinte,  near  Picton, 
with  notice  of  further  insurance  in  the  British  America,  for 
£1000,  in  the  London  for  £1000,  and  in  the  Royal  for 
£1000.  The  5th,  10th,  12th,  13th,  14th,  and  16th  con- 
ditions indorsed  upon  the  policy  were  set  forth.  The  plain- 
tiff averred  that  he  gave  the  defendant  notice  of  a  further 
insurance,  to  the  extent  of  £500,  in  the  "  Quebec  City 
Insurance  Company,"  which  was  on  the  12th  of  February, 
1858,  indorsed  by  the  defendants  on  his  policy ;  that  on  the 
3rd  of  March,  1858,  the  vessel,  &c.,  was  destroyed  by  fire; 
that  he  observed  and  fulfilled  all  conditions,  &c.,  yet  defen- 
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dants  would  not  adjust  tlie  loss,  or  pay,  &c.  There  were 
also  the  common  money  counts. 

The  defendants  pleaded  to  the  first  count,  that  the  plaintiff 
in  his  application  for  i  nsurance,  made  a  false  representa- 
tion to  defendants ;  that  the  hull,  engine,  and  fittings  of  the 
steamer  Trenton  were  then  of  the  value  of  X6,000,  and  that 
she  was  then  two  years  old,  wherein  the  hull,  &c.,  was  then 
worth  only  X3,000,  and  the  steamer  was  four  years  old ; 
thus  the  misrepresentation  was  of  facts  then  intended  to  be 
known  and  material  to  the  risk ;  and  that  the  defendants 
were  induced  to  make  the  policy  through  these  misrepre- 
sentations, believing  them  to  be  true. 

Never  indebted  was  pleaded  to  the  residue  of  the  decla- 
ration. 

The  trial  took  place  at  Kingston,  before  McLean,  J.,  in 
November,  1858.  It  appeared  that  the  plaintiff  applied  to 
the  defendant's  agent  at  Hamilton  for  an  insurance  of  XIOOO 
against  fire  from  the  29th  January  to  the  1st  of  May,  1858. 
The  application  was  drawn  up  on  a  printed  form  furnished 
by  the  agent,  which  is  evidently  not  intended  for  insurances 
on  vessels.  The  query  No.  1 — the  only  one  relative  to  the 
steamer  itself,  is  as  follows  :  "  1.  Building. — Stone,  brick,  or 
wood,  and  present  cash  value  ?  The  answer,  written  oppo- 
site is,  <£6000,  two  years  old."  The  other  questions  answered 
were,  "  11.  What  other  insurance,"  and,  "  12.  If  the  pro- 
perty of  the  applicant,  or  held  in  trust,  or  on  commission." 
The  answer  to  the  first  stated  insurance,  with  three  other 
offices,  £1000  each  ;  and  to  the  last,  "  applicant."  It  was 
admitted  that  the  statement  of  the  age  was  not  considered 
material  either  by  the  agent  for  defendants  in  Hamilton  nor 
by  their  agent  in  Montreal,  except  so  far  as  it  had  a  bearing 
in  the  question  of  value.  Both  these  parties  were  examined 
as  witnesses  for  the  defendants,  and  stated  that  their  practice 
and  desire  was,  that  the  owner  of  property  insured  against 
fire  should  bear  one-third  the  risk  himself,  and  that  unless 
they  had  trusted  to  the  representation  that  the  vessel  was 
worth  X6000,  this  insurance  would  not  have  been  granted, 
as  they  knew  she  was  already  insured  for  .£3000.  It  was 
proved  that  the  Trenton  was  sold  to  plaintiff  in  August  1854  for 
£6000,  and  that  since  then  the  plaintiff  added  a  promenade 
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deck  and  a  saloon  to  her.  The  defendants,  who  opened  the 
case,  called  eight  witnesses,  among  them  a  member  of  the 
firm  who  built  the  Trenton,  and  several  steamboat  owners 
and  captains.  The  average  of  their  valuation  of  this  vessel 
in  January,  1858,  in  cash ;  that  is,  what  they  would  have 
been  willing  to  pay  for  her  in  cash,  was  about  £3,850.  The 
plaintiff  called  several  witnesses,  the  average  of  whose  valu- 
ation, for  insurance,  as  some  stated,  was  about  £5,500.  One 
of  them  had  been  marine  inspector  on  some  of  the  lakes, 
another,  a  salvage  agent,  another,  the  person  engaged  in 
making  the  valuation  of  vessels  for  the  association  of  under- 
writers in  Canada  and  the  StateSj  and  he  was  named  as 
inspector,  and  vessels  were  built  subject  to  his  supervision. 

The  learned  judge  left  the  whole  of  this  testimony  to  the 
jury,  and  neither  party  excepted  to  his  direction.  They 
found  for  plaintiff,  and  £1000  damages. 

Freeman,  in  Michaelmas  Term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  verdict  was  contrary  to  law 
and  evidence  and  the  learned  judge's  charge.  The  point 
relied  upon  was  the  over-valuation. 

A,  Campbell,  Q.  C,  (with  O'Reilly,  Q.  C.,)  shewed  cause. 

Freeman  replied. 

The  whole  argument  went  on  a  comparison  and  examina- 
tion of  the  evidence  on  both  sides. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

We  had  some  difficulty  in  granting  the  rule,  but  did  so  in 
the  hope  that  an  argument  might  relieve  our  minds  from  the 
doubt  we  felt,  whether  we  ought  to  interfere  in  a  case 
entirely  for  the  jury,  who  saw  and  heard  the  witnesses,  and 
not  improbably  knew  some  of  them. 

The  case  was  tried  at  Kingston,  to  which  place  the  venue 
was  changed  on  the  defendants'  application. 

I  think  the  statement  of  value  made  under  the  circum- 
stances proved  must  be  treated  as  a  material  representation 
which  tended  to  induce  the  defendants'  agent  to  undertake 
the  risk,  and  that  as  according  to  that  statement  the  plaintiff 
would  have  had  a  considerable  part  of  the  value  of  this 
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vessel  uncovered  by  any  insurance.  The  agent  would  deduce 
therefrom  that  the  risk  would  be  somewhat  lessened,  by  the 
interest  the  plaintilF  had  to  use  every  care  and  precaution  for 
the  vessel's  safety.  And,  looking  at  the  representation  as 
material  in  this  sense,  it  appears  to  me  that  whether  it 
proceeded,  if  untrue,  from  a  wilful  intention  to  deceive,  or 
from  mistake,  or  even  ignorance,  the  contract  would  be  void. 
It  is  well  established  that  parol  evidence  of  such  representa- 
tions is  receivable. 

The  materiality  of  the  representation  as  well  as  the  truth 
of  it,  is,  however,  for  the  jury,  and  no  complaint  is  made  of 
the  manner  in  which  it  was  left  to  them. 

Lord  Chief  Justice  Tindal  in  Mellen  v.  Taylor  (3  Bing. 
N.  C.  109),  lays  down  the  law  thus :  "  We  agree  that  in 
every  case  in  which  the  verdict  has  turned  upon  a  question 
of  facts,  which  has  been  submitted  to  the  jury,  and  there  is 
no  objection  to  the  verdict,  except  that  it  is  found  in  the 
opinion  of  the  court  against  the  weight  of  the  evidence,  the 
court  ought  to  exercise  not  merely  a  cautious,  but  a  strict 
and  sure  judgment  before  they  send  the  case  to  a  second 
jury.  The  general  rule  under  such  circumstances  is,  that 
the  verdict  once  found  shall  stand,  the  setting  it  aside  is  the 
exception,  and  ought  to  be  an  exception  of  rare,  and  almost 
singular  occurrence." 

Now,  though  I  should  have  had  less  hesitation,  perhaps, 
in  refusing  a  new  trial  if  the  verdict  had  been  the  other  way, 
which  is  of  a  very  conflicting  character,  I  do  not  feel  that 
the  weight  of  it  is  so  clearly  against  the  verdict  as  to  justify 
one  in  making  this  an  exception  to  the  general  rule.  People 
may  very  honestly  differ  on  a  question  of  value,  which  is  to 
some  extent  a  question  of  opinion,  and  men's  opinions  on 
such  subjects  are  very  materially  affected — more  so  than 
they  are  perhaps  aware,  by  the  point  of  view  from  which  they 
consider  it.  A  man  who  is  impressed  with  a  consideration  of 
how  much  the  thing  in  question  will  bring  will  entertain  a 
widely  different  opinion  from  him  who  simply  looks  at  it  as  a 
thing  to  be  purchased  with  a  view  to  profit,  whether  by  the 
employment  of  it,  or  by  selling  it  again.  It  is  easy  to  multi- 
ply contracts  of  this  character,  and  the  conflict  of  evidence 
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may  very  well  have  been  considered  by  the  jury  as  arising 
from  such  opposite  influences.  In  such  a  case  as  much  as  in 
any  other,  the  verdict  of  the  jury  ought  to  be  decisive,  where 
nothing  but  the  evidence  itself  is  brought  before  the  court  to 
impugn  their  finding. 

I  think  the  rule  must  be  discharged. 

Rule  discharged. 


McGee  V.  Smith,  Esq.,  Sheriff  of  Simcoe. 

Chattel  mortgage — Crown  taking  same — Affidavit. 

Held,  that  the  Queen  may  take  a  chattel  mortgage  from  any  of  her  subjects 
(under  our  acts)  though,  and  in  the  name  of  the  head  of  the  department 
to  which  the  debt  is  due,  to  secure  such  debt. 

The  consideration  in  the  chattel  mortgage  being  stated  as  £10,000  and 
upwards. 

Held,  good,  the  amount  being  certain  as  to  £10,000,  and  it  not  being  shewn 
that  there  were  more  goods  than  would  satisfy  that  amount. 

The  declaration  states  that  plaintiff  recovered  a  judgment 
against  Thomas  Baines  and  Thomas  Shortis,  for  £88  10s., 
and  on  the  20th  of  July,  1857,  sued  out  a  fi.fa.  directed  to 
the  defendant,  to  levy,  &c. ;  and  although  there  were  whilst 
that  writ  was  in  force,  and  before  the  commencement  of  this 
suit,  divers  goods,  &c.,  whereof  defendant  might  have  levied, 
and  whereof  he  had  notice  ;  yet  defendant  did  not  levy,  but 
on  the  3rd  of  October,  1857,  falsely  returned  that  the  said 
B.  &  S.  had  not  any  goods.  Pleas. — 1st.  Not  guilty.  2nd. 
That  the  said  B.  &  S.  had  not  at  any  time  while  the  said 
writ  was  in  his  hands  any  goods  or  chatties  whereof,  &c. 

The  case  was  tried  at  Toronto,  in  October,  1858,  before 
Hagarty^  J.  The  sheriff  received  the  plaintiff 's  writ  on  the 
21st  of  July,  1857,  and  returned  it  nulla  bond  on  the  2nd  of 
October  following;  he  also  received  an  alias^. /a.  on  behalf 
of  plaintiff,  on  the  23d  of  January,  1858.  It  was  proved 
that  Baines  and  Shortis  had  a  saw  mill  in  the  township  of 
Innisfil,  in  the  County  of  Simcoe.  That  in  July,  1857,  they 
had  in  their  possession  there  sixteen  or  seventeen  horses, 
some  oxen,  a  wagon,  fifty  or  sixty  thousand  feet  of  lumber, 
worth  on  the  average  six  dollars  per  thousand  :  that  between 
July  and  October,  1857,  a  good  many  saw  logs  were  brought 
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into  the  mill,  perhaps  one  thousand  according  to  one  witness, 
and  as  many  as  six  thousand  according  to  another,  worth  two 
shillings  and  six  pence  each  at  the  mill.  In  February  or 
March  last  the  sheriff  seised  some  castings,  an  iron  safe  and 
a  pair  of  horses,  on  an  alias  fi.  fa.  at  the  plaintiff 's  suit ;  it 
was  not  shewn  distinctly  that  these  were  on  the  premises 
before  the  return  of  the  plaintiff's  fi,  fa.  The  value  of  all  the 
horses  was  stated  to  be  $1800.  For  the  defence  it  was  ob- 
jected, that  by  issuing  an  alias  j^. /a.  the  plaintiff  had  waived 
any  objection  to  the  return  of  nulla  bond  to  the  first  writ. 
Defendant  was  allowed  to  add  a  plea  to  this  effect,  to  which 
plaintiff  was  allowed  to  demur,  as  well  as  to  take  issue.  The 
defendant  then  put  in  an  indenture  dated  the  9th  of  March, 
1857,  made  between  Baines  and  Shortis  of  the  one  part,  and 
the  Hon.  Joseph  Cauchon,  commissioner  of  crown  lands,  in 
trust  for  her  Majesty,  of  the  other  part,  whereby  in  consider- 
ation of  c£iO,000  and  upwards  by  them  owing  to  the  said 
Joseph  Cauchon  as  commissioner,  for  money  collected  for 
crown  lands,  Baines  and  Shortis  granted,  bargained,  sold 
and  assigned,  to  Joseph  Cauchon,  his  successors  or  assigns, 
the  goods,  chatties,  furniture  and  household  stuff  therein 
described,  (mentioning  all  the  specific  articles,  except  the 
castings  and  iron  safe,)  and  mentioning  sixteen  horses,  ten 
thousand  saw-logs,  and  finishing  with  the  carpenter's  tools 
and  implements  used  in  and  about  the  mill  and  boarding 
house,  belonging  "to  Baines  and  Shortis,  appertaining  to 
the  saw-mill  on  lot  No.  3,  14th  concession  of  Innisfil ;  to- 
gether Avith  all  the  saw-logs  and  lumber,  either  cut,  sawed, 
or  otherwise,  which  may  now  be  at  the  said  saw-mill  or 
elsewhere  belonging"  to  B.  &  S.,  "or  which  maybe  here- 
after cut  or  manufactured  thereat  or  therefor:"  habendum 
to  the  said  J.  C,  his  successors  or  assigns,  in  trust  for  and 
in  behalf  of  her  Majesty,  subject  to  a  proviso  for  making 
the  indenture  void  on  payment  of  £10,000,  with  interest  from 
the  date,  at  the  expiration  of  one  calendar  month  after 
demand  in  writing,  B.  &  S.  to  have  possession  until  default 
and  until  breach  of  covenants,  which  were — 1st,  to  warrant 
and  defend  ;  2nd,  to  pay  ;  3rd,  in  case  of  default,  or  if  B. 
&  S.  should  attempt  to  sell  or  in  any  way  part  with  the  pos- 
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session  of  tlie  said  goods,  or  to  remove  the  same  out  of  the 
County  of  Simcoe  without  consent,  that  J.  C,  his  successors, 
&c.,  may  enter  and  take  the  same  and  sell  the  same  or  keep 
them  absolutely."  To  this  indenture  was  attached  an  affi- 
davit to  the  following  effect :  "  J.  C,  of,  &c.,  Commissioner 
of  Crown  Lands  for  the  province  of  Canada,  maketh  oath 
and  saith,  that  T.  B.  and  T.  S.,  the  mortgagees  in  the 
annexed  bill  of  sale  by  way  of  mortgage  named,  are  justly 
and  truly  indebted  to  him  as  Commissioner  of  Crown  Lands 
in  within  mortgage  mentioned  in  the  sum  of  £10,000  ;  that 
the  said  bill  of  sale  by  way  of  mortgage  was  executed  in 
good  faith  and  for  the  express  purpose  of  securing  the  pay- 
ment of  the  money  so  justly  due  as  aforesaid,  and  not  for 
the  purpose  of  protecting  the  goods  and  chattels  mentioned 
in  the  said  bill  of  sale  by  way  of  mortgage  against  the  credi- 
tors of  the  said  T.  B.  and  T.  S.,  the  mortgagors  therein 
named.  It  was  also  proved  by  the  affidavit  of  a  subscribing 
witness,  and  was  received  and  j&led  in  the  office  of  the  clerk 
of  the  county  court  on  the  10th  of  March,  1857. 

It  was  further  proved  that  from  the  10th  of  June,  1857, 
down  to  the  receipt  of  plaintiffs'  writ,  there  were  writs  to 
the  amount  of  £599  12s.  9d.  against  the  goods  of  B.  &  S. 
prior  to  the  plaintiffs.  The  deputy  sheriff  swore  he  went  to 
the  premises  in  July  ;  that  not  many  logs  were  then  at  the 
mill,  a  few  in  the  woods ;  the  men  would  not  work.  That  on 
February  last  some  castings,  the  iron  safe,  and  some  gas 
pipes,  were  pointed  out  to  him,  and  he  held  them  under  the 
writ  of  plaintiffs  and  others,  but  was  forbidden  to  sell  on 
behalf  of  the  Crown.  That  he  was  often  at  the  mill,  and 
did  not  think  that  the  property  there  in  July,  1857,  was  worth 
£500  ;  that  he  lately  sold  under  an  extent,  tested  15th 
January,  1858,  and  received  on  the  29th  of  January,  1858^ 
and  on  a  fi,  fa.,  at  the  suit  of  the  Crown,  tested  the  9th  of 
February,  1858,  and  received  the  10th  of  February,  1858, 
endorsed  for  ^£10,000.  The  alias  writ  sued  out  by  plaintiff 
was  received  by  the  sheriff  on  the  23rd  January,  1858. 

The  question  left  to  the  jury  was,  whether  there  were  goods 
applicable  to  plaintiff's  writ  between  the  receipt  of  it,  on  the 
21st  July^  and  the  2nd  October,  1857,  for  if  not,  there  was 
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no  false  return.  The  jury  were  expressly  told,  that  after- 
acquired  property  did  not  pass  under  this  mortgage  as 
against  creditors. 

The  plaintiff's  counsel  objected  that  the  Crown  could  not 
take  under  such  a  mortgage.  This  was  overruled.  The 
jury  found  a  verdict  for  the  defendant. 

In  Michaelmas  Term,  Hallinan  obtained  a  rule  nisi  for  a 
new  trial  on  the  law  and  evidence.  He  insisted  the  bill  of 
sale  was  void.  1st.  As  a  conveyance  to  the  Crown.  The 
Crown  could  not  take  by  way  of  mortgage.  2nd.  The  con- 
sideration was  uncertain,  .£10,000,  or  upwards.  3rd.  The 
consideration  did  not  move  between  the  mortgagors  and  the 
commissioners  of  Crown  Lands.  It  was  a  debt  due  the 
Crown.  4th.  A  specific  time  for  payment  should  have  been 
fixed,  whereas  it  was  dependent  on  the  time  of  the  demand. 

In  Hilary  Term,  Boomer  shewed  cause.  He  denied  that 
the  Crown  could  not  take  security  on  chattels,  by  bill  of  sale 
subject  to  a  defeasance.  No  authority  could  be  cited  to  sus- 
tain that  proposition.  If  it  were  treated  as  a  mortgage  to 
the  Crown  the  Chattel  Mortgage  Act  did  not  affect  it,  for 
the  Crown  is  not  named  in  that  act.  But  there  was  nothing 
to  prevent  Mr.  Cauchon  taking  a  mortgage  in  trust  for  the 
Crown  to  secure  a  Crown  debt,  and  he  had  done  so,  and  as 
trustee,  had  complied  with  the  Chattel  Mortgage  Act.  It  was 
not  pretended  that  there  was  any  question  of  fraud  arising. 
If  legally  sufficient,  the  hond  Holes  of  the  transaction  was 
not  doubted  at  the  trial,  and  the  judge  was  not  asked  to 
leave  any  question  to  the  jury  upon  it.  Misdirection  is  not 
complained  of. 

Hallinan  contra,  cited  Brummell  v.  Macpherson,  5  Russ. 
263;  Brodie  v.  Ruttan,  16  U.  C.  Q.  B.  207;  White  v. 
Brown,  12  U.  C.  Q.  B.  47T ;  Cummings  v.  Morgan,  12  U.  C. 
Q.  B.  565. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

In  determining  the  questions  raised,  it  is  to  be  observed 
that  though  the  incapacity  of  the  Crown  to  take  these  chat- 
tels by  such  an  instrument  was  objected  at  the  trial,  and  has 
been  again  objected  since,  the  plaintiff's  counsel  has  relied 
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on  avoiding  the  bill  of  sale,  because  nothing  could  in 
law  pass  by  it,  not  on  any  fraud  in  fact.  I  confess  I  do  not 
understand  why  the  Crown  cannot  take  a  conveyance  of  a 
subject's  goods  and  chattels.  No  authority  whatever  has 
been  cited  to  sustain  the  proposition. 

If,  apart  from  our  Chattel  Mortgage  Act,  this  conveyance 
would  be  good,  or  at  least  frimct,  facie  good,  the  objections 
in  this  case  amount  to  an  alleged  discrepancy  between  the 
consideration  in  the  instrument  and  the  statement  of  it  in 
the  affidavit  of  the  mortgagee.  As  to  the  consideration 
expressed,  £10,000,  or  upwards,  it  is  certain  as  to  £10,000. 
The  only  effect  is,  that  the  recital  contemplates  the  possibility 
that  the  mortgagors  may  be  found  indebted  in  a  larger  sum, 
and  the  apparent  intention  is  to  secure  whatever  is  due.  It 
does  not  appear  that  more  is  claimed,  or  that  property  will 
ever,  even  nearly  satisfy  the  sum  certain  mentioned.  There 
is  certainly  nothing  in  this  objection.  Then,  as  to  the  affi- 
davit, it  is  positive  that  the  mortgagors  are  indebted  to  the 
mortgagee  in  £10,000,  as  Commissioner  of  Crown  Lands. 
The  affidavit  shews  that  the  deponent  is  setting  up  a  claim 
due  to  him,  not  in  his  individual  character,  but  in  a  manner 
consistent  with  the  body  of  the  deed :  that  is,  as  a  trustee 
for  the  Crown,  bound  to  account  for  all  he  shall  recover 
under  that  mortgage.  We  are  not  called  upon  to  decide 
whether  he  has  accurately  defined  his  own  position  or  char- 
acter, but  simply  whether  his  affidavit  complies  with  the 
statute.  In  this  respect  there  can  be  no  objection,  for  every- 
thing required  by  the  statute  13  &  14  Vic,  ch.  62,  is  con- 
tained in  the  affidavit.  And  as  to  the  addition,  "  as  com- 
missioner," the  case  of  Brodie  v.  Ruttan  affords  a  complete 
answer. 

Why  it  should  have  been  considered  desirable  to  take  a 
security  of  this  character,  involving  some  question,  and 
placing  the  Crown  in  the  position  of  deferring,  for  the  time, 
at  least  more  effectual  prerogative  remedies,  is  not  a  point 
for  our  consideration. 

I  do  not  understand  that  it  is  contended  on  the  part  of  the 
plaintiff  that  the  evidence  entitles  him  to  recover  unless  he 
can  avoid  the  bill  of  sale.  As  I  think  no  tenable  objection 
has  been  urged  to  it,  the  rule  must  be  discharged. 
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The  plain tifiPs  issued  a  writ  of  summons  in  this  cause  out  of  the  Court  of 
Queen's  Bench,  which  was  served  on  the  defendants,  who,  Tby  their 
attorney,  appeared  in  the  court  from  whence  the  writ  was  issued.  The 
plaintiffs  filed  in  the  office  of  the  Court  of  Common  Pleas,  and  served  a 
declaration  entitled  in  that  court  on  the  defendants'  attorney,  who  asked 
for  time  to  plead,  which  was  consented  to  on  the  defendants'  attorney 
agreeing  to  take  short  notice  of  trial.  Defendants'  attorney  filed  and 
served  plea,  to  which  plaintiffs'  attorney  replied  and  served  notice  of 
trial,  the  mistake  being  continued  on  both  sides.  The  plaintiffs' 
attorney  then  asked  the  defendants'  attorney  to  sign  a  waiver  of  the 
the  irregularity,  which  he  declined  doing. 

Held,  on  motion  to  set  aside  verdict  taken  by  plaintiffs,  that  the  declaration 
was  not,  under  the  circumstances,  a  nullity,  and  that  the  obtaining  time 
to  plead  and  afterwards  pleading,  amounted  to  an  adoption  of  the  decla- 
ration as  properly  filed,  and  to  a  waiver  of  the  objection. 

Declaration  states  that  defendants  agreed,  in  considera- 
tion tliat  the  plaintiff  would  sell  to  Miss  Mary  E.  Davidson 
such  goods  as  she  might  require  until  plaintiffs  received 
notice  from  defendants;  to  become  responsible  for  any 
amount  she  might  purchase,  till  defendants  sent  a  written  order 
to  the  contrary,  whereupon  the  plaintiffs,  before  any  order 
to  the  contrary,  did  sell  to  M.  E.  D.,  who  bought  from  plain- 
tiffs at  divers  times  goods  to  the  value  of  <£1,000,  of  which 
she  has  paid  but  a  small  part,  and  the  residue  is  due  to 
plaintiffs.  Yet,  defendants  have  not  paid.  Plea  did  not 
agree. 

At  the  trial  at  the  last  winter  assizes  at  Toronto  before 
McLean  J.,  no  one  appeared  for  defendants,  and  the  plain- 
tiffs proved  their  case,  and  obtained  a  verdict  for  .£305 
18s.  5d. 

But  during^the  present  term  of  Hilary,  Qameron,  Q.  C, 
obtained  a  rule  nisi  to  set  aside  the  verdict  on  the  ground 
that  there  was  no  writ  issued  in  this  court,  but  in  the  Queen's 
Bench,  while  the  declaration  is  entitled  in  this  court ;  that 
the  notice  of  trial  was  too  short,  because  the  agreement  to 
take  short  notice  was  founded  on  a  belief  that  the  proceed- 
dings  were  regular,  and  that  the  cause  was  entered  and  tried 
as  undefended. 

The  only  aiOfidavit  filed  was  that  of  the  defendants'  attor- 
ney, from  which  it  appears,  that  about  the  6th  of  December 
last  (1858)  he  received  a  copy  of  the  plaintiff's  writ  in  this 
case,  with  instructions  to  appear  for  both  defendants.  The 
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writ  purported  to  be  issued  from  the  Court  of  Queen's 
Bench,  and  was  tested  Nov.  30th,  1858.  On  or  about  the 
15th  December  following  he  entered  an  appearance  for  the 
defendants  in  that  court.  He  was  served  with  a  declaration 
between  these  parties  about  the  I7th  December.  It  was, 
however,  entitled  in  the  Common  Pleas,  and  the  original 
was  filed  in  the  office  in  this  court.  About  the  24th  Decem- 
ber defendants'  attorney  asked  the  plaintiffs'  attorney  to 
give  him  a  few  days  longer  to  plead,  which  was  agreed  to  on 
condition  that  the  defendant's  attorney  would  take  short  notice 
of  trial,  to  which  he  agreed.  That  about  the  30th  Decem- 
ber, defendants'  attorney  had  the  plea  (as  above)  filed  and 
served,  entitling  it  as  the  declaration  was  entitled  in  the 
Common  Pleas.  That  on  30th  December  plaintiffs'  attorney 
served  replication,  issue  book,  notice  of  trial,  and  notice 
to  examine  defendant  at  the  trial,  all  entitled  in  the  Common 
Pleas.  That  defendant's  attorney,  on  being  so  served,  was 
asked  to  sign  a  memorandum  admitting  the  service,  and 
waiving  the  irregularity  of  entitling  the  declaration  in  the 
wrong  court.  That  defendant's  attorney  declined  to  make 
such  admission  without  consideration,  admitting  that  if 
plaintiffs'  attorney  was  in  a  position  to  serve  notice  of  trial, 
he,  defendants'  attorney,  of  course  must  take  it.  That  a 
conversation  to  the  same  purport  subsequently  took  place 
between  the  two  attorneys.  That  on  the  31st  December, 
plaintiffs'  attorney  wrote  referring  to  the  previous  under- 
standing, and  asking  the  intentions  of  the  defendants' 
attorney,  to  which,  on  the  4th  of  January,  1859,  defendants' 
attorney  replied  by  letter,  admitting,  that  to  gain  time  to 
plead,  he  had  agreed  to  take  short  notice  of  trial.  That  if 
plaintiffs'  attorney  was  in  a  position  to  give  a  notice  of  trial 
he  was  quite  ready  to  take  it,  but  did  not  consider  the 
arrangement  applied  to  more  than  time  to  plead  and  notice 
of  trial,  and  certainly  not  to  curing  or  aiding  the  previous 
irregularity,  and  that  had  pleas  been  delivered  to  the  day, 
plaintiffs'  attorney  would  have  been  equally  late  on  discover- 
ing the  irregularity.  On  the  same  day  plaintiffs'  attorney 
wrote,  stating  his  determination  to  proceed  in  the  cause. 
That  at  the  Toronto  assizes  in  January,  a  record  in  this 
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action  was  entered  among  the  undefended  issues,  and  a 
verdict  taken  against  the  defendants.  That  no  one  appeared 
for  the  defendants,  as  "we  considered  no  notice  of  trial 
given  in  the  cause."  That  the  action  is  not  an  "undefended 
action,"  but  an  important  suit  involving  the  questions  of 
the  liability  of  the  defendants  on  an  alleged  guarantee. 

John  Macdonald  shewed  cause.  He  filed  an  affidavit 
denying  any  interview  with  defendants'  attorney  after  ser- 
vice of  the  notice  of  trial,  and  stating  that  before  such 
service  he  had  an  interview  with  defendants'  attorney,  and 
proposed  to  him  to  withdraw  from  the  Common  Pleas  the 
pleadings  filed  by  each  party,  and  to  style  and  file  them  in 
the  Queen's  Bench,  whence  the  writ  was  sued  out.  That 
defendants'  attorney  declined  to  accede  at  the  moment,  sug- 
gesting that  plaintifi's'  proceedings  were  irregular,  and  re- 
marking that  it  might  be  an  object  with  defendants  to  gain 
time ;  that  he  would  look  into  the  practice  and  take  time  to 
consider.  That  it  was  late  in  the  afternoon  of,  that  day 
before  the  replication,  issue  book,  &c.,  were  sent  for  service. 
That  the  memorandum  which  defendants'  attorney  was 
requested  to  sign  was  as  follows :  "I  hereby  admit  service 
on  one  of  the  copies  of  the  written  notices  of  trial  and 
examination  in  this  cause,  also  an  issue  book  therein,  and 
hereby  undertake  and  agree  to  go  to  trial  thereon  at  the 
next  assizes  at  Toronto  pursuant  to  my  undertaking  to  that 
efi'ect  on  receiving  time  to  plead  from  the  plaintiffs'  attorney, 
dated  the  31st  December,  1858."  That  he  verily  believed  the 
cause  to  be  undefended,  or  at  all  events  that  it  was  not 
intended  to  offer  any  defence,  and  therefore  the  cause  was 
entered  in  the  undefended  list.  That  during  the  assizes 
defendants'  attorney  looked  over  the  records,  and  made  a 
remark  on  seeing  the  record  in  this  cause,  and  as  Mr. 
Macdonald  noticed  this  he  wrote  him  that  day  (10  January, 
1859)  a  letter  stating  his  understanding  that  there  was  no 
defence  on  the  merits  intended,  and  that  defendants'  attor- 
ney would  not  appear  at  the  trial.  That  it  was  put  among 
the  undefended  list,  and  he  meant  to  try  it  as  soon  as  he 
could,  unless  defendants'  attorney  intimated  his  wish  to 
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attend  the  trial,  in  which  case  he  (McD.  )  would  let  it  stand 
till  the  end  of  the  week,  or  fix  a  day,  if  you  propose  a  day 
convenient  to  you,"  to  which  letter  he  received  no  reply. 
That  he  did  not  try  the  cause  until  the  19th  January.  That 
up  to  the  31st  day  of  December  he  knew  nothing  of  the 
alleged  irregularity  in  this  cause ;  but  being  on  that  day 
informed  of  it  by  a  clerk,  he  immediately  went  to  defen- 
dant's attorney  as  already  set  forth. 

McDonald  cited  Ramme  v.  Duncombe,  7  M.  &  Gr.  425  ; 
Lewis  V.  Davidson,  1  C.  M.  &  R.  655 ;  Holmes  v.  Russel, 
9  Dowl  487;  Willis  v.  Ball,  1  Dowl  N.  S.  303;  Graves  v. 
Walter,  1  N.  R.  309  ;  Hawkins  v.  Hassell,  12  M.  &  W.  776 
1  Archb.  166 ;  Williams  v.  Rapelge,  11  U,  C.  Q.  B.  420. 

Cameron^  Q.  C,  contra,  insisted  that  the  plaintiffs'  irregu- 
larity created^  the  difficulty.  Had  the  declaration  been 
moved  against  for  irregularity,  the  plaintiffs  could  not  have 
gone  to  trial  at  the  winter  assizes.  But  knowing  that  his 
proceedings  were  irregular,  he  chose  to  enter  his  record,  and 
assumed  to  treat  the  cause  as  undefended.  It  is  true  the 
defendants  did  not  intend  to  appear  at  the  trial,  but  that  was 
because  they  considered  there  was  no  notice  of  trial,  the 
agreement  to  take  short  notice  having  been  entered  into  on 
the  assumption  that  the  plaintiffs'  proceedings  were  such 
that  if  time  allowed  he  was  in  a  situation  to  proceed  in  the 
cause.  He  was  not  in  that  situation,  and  therefore  the 
agreement  became  nugatory. 

Draper,  0.  J.,  delivered  the  judgment  of  the  court. 

The  first  question  appears  to  me  to  be,  whether  the  decla- 
ration in  this  count  is  to  be  considered  a  nullity. 

Suppose  that  there  never  had  been  a  writ  issued  between 
these  parties,  but  that  defendants  had  instructed  an  attorney 
to  defend  them,  saying  nothing  about  service  or  non-service 
of  a  writ ;  that  a  declaration  was  served  on  such  attorney, 
who  pleaded  to  it,  and  then  moved  to  set  aside  the  declaration 
because  there  was  no  writ  and  no  appearance.  The  object 
of  the  writ  of  summons  is  only  to  give  the  defendant  notice 
to  defend  himself.  If  the  writ  be  specially  indorsed  and 
the  defendant  does  not  appear,  judgment  may  be  signed 
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against ;  him  if  the  writ  be  not  specially  indorsed,  and  tlie 
defendant  does  not  appear,  the  plaintiff  may  proceed,  without 
entering  any  appearance  for  him,  to  file  a  declaration  and  sign 
judgment  for  want  of  a  plea.  The  whole  proceeding  is  based 
upon  the  facts  of  sufficient  notice  to  defendant.  It  rests 
no  longer  on  the  technical  assumption  of  defendants'  being 
brought  into  court  by  process.  He  may  appear  without 
being  served  with  a  writ,  or  may  authorise  an  attorney  to 
appear  for  him  without  any  personal  service.  The  roll, 
when  made  up  after  a  plea,  only  shews  that  defendant  has 
appeared  by  the  statement  contained  in  the  plea,  and 
judgment  by  default  for  want  of  a  plea.  Though  there  is  an 
entry  that  the  defendant  in  his  own  proper  person  comes 
and  says  nothing,  such  entry  is  merely  formal,  for  the 
defendant  need  not  have  appeared  and  usually  has  not,  and 
the  plaintiff  need  not  appear  for  him.  I  think  a  defendant 
may  as  well  waive  the  issuing  of  a  writ  of  summons  as  the  t 
service  of  it,  and  that  he  may  accept  and  plead  to  a  decla- 
ration without  any  writ  having  been  issued.  In  effect  under 
our  practice  he  does  as  much  in  any  case  where  a  cog.  act. 
is  given  in  the  first  instance,  for  he  authorizes  a  judgment 
to  be  entered,  which  states  his  appearance  in  court  and  his 
confession  of  the  action.  The  statute  requires  a  notice  to 
plead  and  a  notice  of  trial,  yet  a  defendant  may  waive 
either.  The  statute  directs  how  a  writ  shall  be  tested.  It 
requires  the  place  and  county  of  defendant's  residence  to  be 
mentioned.  Yet,  objections  on  this  score  may  be  waived. 
Unless  it  must  be  held  that  a  declaration,  where  there  has 
been  no  writ  and  no  appearance,  is  a  nullity,  although  service 
of  it  has  been  accepted  and  a  plea  pleaded,  the  defendant 
may  waive  it  by  express  agreement,  or  by  taking  a  step  in 
the  cause  after  knowledge  of  it. 

I  think  it  clear  the  declaration  delivered  to  the  defendants' 
attorney  was  not  absolutely  a  nullity,  though  entitled  in  a 
different  court  from  that  in  which  the  writ  issued.  No  doubt 
the  103rd  section  of  the  Common  Law  Procedure  Act 
requires  that  every  declaration  shall  be  entitled  of  the 
proper  court ;  it  equally  requires  that  it  shall  be  entitled  of 
the  day  of  the  month  and  year  when  it  shall  be  filed.  Yet, 
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in  Newnliam  v.  Hanney  (5  Dowl.  259),  the  court  held  the 
latter  objection  (under  a  rule  of  court)  was  waived  by  delay ; 
and  in  Hodson  v.  Pennell  (4  M.  &  W.  372)  the  court  adop- 
ted a  similar  course  in  respect  to  a  plea,  treating  the  error 
as  an  irregularity,  so  that  if  this  declaration,  entitled,  as  it 
is,  had  been  filed  in  the  Queen's  Bench,  and  the  plea  plead- 
ed, the  objection  would  have  been  waived. 

But  I  do  not  think  the  declaration  filed  and  entitled  in 
this  court  can  be  connected  with  the  previous  writ  issued 
from  the  Queen's  Bench,  or  at  all  events,  that  the  plaintiff  must 
connect  them  or  fail.  I  have  stated  my  opinion  that  a 
defendant  might  accept  a  declaration,  and  plead  to  it  with- 
out any  writ.  Here  there  was  a  mutual  mistake.  The 
plaintiff  thought  he  was  following  up  the  proceedings  he  had 
commenced,  and  intended  to  declare  in  the  court  from  which 
the  summons  had  issued.  The  defendant  assumed  he  had 
done  so,  and  asked  for  and  obtained  time  to  plead,  and  then 
pleaded,  filing  his  plea  in  the  court  where  the  declaration 
was  filed,  and  not  in  the  court  in  which  he  had  entered  his 
appearance.  I  think  we  ought  to  hold  this  as  equivalent  to 
a  waiver  of  the  want  of  an  appearance  by  him  in  that  court, 
which  is  usually  a  necessary  preliminary  to  the  plaintiffs'  de- 
claring, and  as  tantamount  to  accepting  a  declaration  without 
previous  service  of  a  writ,  in  which  case,  though  the  attor- 
ney may  have  omitted  to  enter  an  appearance,  yet,  after 
pleading,  he  would  not  be  allowed,  as  I  think,  to  move  to  set 
aside  the  declaration.  He  must  be  taken  to  know  in  what 
court  he  had  entered  an  appearance,  as  well  as  the  plaintiff 
knew  from  what  court  he  had  sued  out  the  writ. 

The  application  is  made  on  a  strict  ground  of  practice,  for 
the  defendants  were  not  prejudiced  by  the  mistake.  If  the 
declaration  had  been  entitled  in  the  Queen's  Bench,  and 
had  been  filed  there,  the  subsequent  steps  in  the  cause  would 
have  been  taken  just  as  in  fact  they  have  been  taken.  Then, 
if  there  be  no  nullity,  which  cannot  be  waived,  the  applica- 
tion should  have  been  against  the  first  irregular  step,  which 
was  the  filing  the  declaration  ;  but  that  is  not  moved  against, 
nor  in  fact  any  thing  antecedent  to  the  verdict. 

As  to  the  cause  being  put  in  the  undefended  list,  it  is 
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admitted  there  was  no  intention  on  the  defendants'  part  to 
appear  at  the  trial,  so  that  objection  cannot  have  any  weight. 

Again,  if  plaintiffs'  proceedings  were  only  irregular,  the 
irregularity  was  not  in  the  notice  of  trial,  Yfhich  was  given 
according  to  an  agreement  made  some  day  after  the  declara- 
tion was  filed  and  served.  No  notice,  I  mean  express  notice, 
was  given  to  the  plaintiff,  that  the  defendants  meant  to 
object  to  the  regularity  of  the  notice  of  trial,  so  as  to  pre- 
vent his  trying  his  cause,  and  the  defendants  had  the  fullest 
opportunity  to  sustain  their  defence  if  they  had  any.  I 
cannot  understand  that  the  defendants  should  gain  the  ad- 
vantage of  time  to  plead  and  deny  the  binding  effect  of  the 
condition  on  which  that  time  was  given. 

No  affidavit  of  merits  is  made,  nor  is  any  suggestion  offered 
that  the  defendants  have  any  defence  on  which  they  expect 
to  succeed. 

On  the  whole,  I  think  the  declaration  not  a  nullity,  under 
the  circumstances,  and  that  the  obtaining  time  to  plead,  and 
afterwards  pleading,  amounted  to  an  adoption  of  the  decla- 
ration as  properly  filed,  and  to  a  vraiver  of  the  objection, 
that  there  was  no  appearance  entered  for  defendants  in  the 
court  where  the  declaration  was  filed.  By  not  moving 
against  the  declaration  the  defendants  even  now  impliedly 
admit  its  regularity,  and  I  think  the  agreement  to  take 
short  notice  of  trial  bound  the  defendants  after  pleading, 
and  (by  filing  his  plea  in  the  court  in  which  the  declaration 
was  filed)  by  treating  this  cause  as  pending  in  the  Common 
Pleas,  and  therefore,  I  am  of  opinion  the  rule  should  be 
discharged. 

Per  cur. — Rule  discharged. 
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Fulton  v.  Burrill. 

Ejectment — Possession- — Default  in  payment  of  purchase  money. 

Plaintiff  "A."  by  Ms  writing  obligatory  under  seal  agreed  to  convey  within 
a  specified  time  certain  premises  to  defendant  "  B.,"  puts  "  B."  in  posses- 
sion, which  possession,  by  the  terms  of  the  writing  obligatory,  B.  is 
entitled  to  hold  until  A.  conveys  to  him  and  takes  his  "B.'s"  notes  in 
payment  of  the  same,  but  was  never  in  a  position  to  convey  the  premi- 
ses. "  B."  refuses  to  pay  his  notes  or  to  give  up  possession  of  the 
premises. 

Held,  that  the  defendant,  being  in  possession  of  the  premises  under  the 
bond,  he  is  entitled  to  hold  the  same  until  plaintiff  fulfils  his  part  of  the 
agreement  by  conveyance  thereof. 

Ejectment  for  the  easterly  seventeen  acres  of  the  north 
half  of  lot  2.  8th  concession  Metcalfe. 
Writ  issued  12th  of  May,  1857. 

Plaintiff's  notice  of  claim,  "  as  vendor  of  the  premises  to 
the  defendant,  who,  being  in  default,  is  liable  to  be  turned 
out  of  possession." 

Defendant,  "besides  denying  the  title  of  the  plaintiflf, 
asserts  title  in  himself  as  vendee  of  the  plaintiff,  under 
agreement  with  the  plaintiff,  by  virtue  of  which  the  defen- 
dant avers  that  he  is  entitled  to  possession." 

Trial  at  London  fall  assizes,  1857,  before  McLean^  J. 
Verdict  for  the  plaintiff  subject  to  the  opinion  of  the  court. 

At  the  trial  it  was  proved  that  the  defendant  bought  the 
land  of  the  plaintiff,  giving  his  notes,  all  of  which  were 
overdue.  Plaintiff  bought  the  land  from  the  person  entitled 
to  it,  but  there  was  an  error  in  the  description  by  metes  and 
bounds  in  his  deed,  and,  in  consequence,  the  defendant 
refused  to  take  a  conveyance  from  plaintiff,  to  pay  the  notes, 
or  to  give  up  possession.  Plaintiff  had  put  him  in  posses- 
sion, and  owing  to  the  person  from  whom  plaintiff  bought 
having  left  the  country,  it  was  impossible  for  plaintiff  to  get 
a  new  conveyance,  correcting  the  misdescription,  if  that 
were  of  importance. 

Defendant  put  in  and  relied  on  the  plaintiff's  bond.  It  is 
dated  the  9th  of  February,  1853,  is  from  the  plaintiff  to  the 
defendant  in  the  general  penal  sum  of  £70,  and  has  the 
following  condition  : 

"  Whereas,  the  above-named  John  Burrill  hath  purchased 
of  and  from  the  above-bounden  William  Fulton,  a  certain 
piece  of  land  situate  on  lot  No.  2,  in  the  8th  concession  of 
the  Township  of  Metcalfe,  formerly  Edfrid,  and  is  described 
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in  a  certain  transfer  deed  of  conveyance  from  John  Williams 
of  the  said  township  to  the  said  William  Fulton,  his  heirs 
and  assigns,  and  is  recorded  in  the  office  of  the  Registrar  for 
the  said  County  of  Middlesex." 

Now,  the  condition  of  this  obligation  is  such,  that  if  the 
above-bounded  William  Fulton  do  and  shall,  within  the  space 
of  three  calendar  months  from  the  date  of  these  presents, 
and  at  the  request  of  the  said  above-named  John  Burrill, 
his  heirs  or  assigns,  convey  and  assure,  or  cause  to  be  well 
and  sufficiently  conveyed  and  assured,  unto  the  said  John 
Burrill,  his  heirs  and  assigns,  freed  and  discharged  of  and 
from  all  incumbrances  whatsoever,  except  the  reservations 
and  conditions  as  are  expressed  in  the  original  grant  from 
the  Crown  of  the  said  piece  of  land.  And  also  if  the  said 
William  Fulton,  his  heirs  and  executors  and  administrators, 
or  either  of  them,  do  and  shall,  until  such  conveyance  and 
assurance  be  made  and  executed  as  aforesaid,  permit  and 
suffer  the  said  John  Burrill,  his  heirs  and  assigns,  peaceably 
and  quietly  to  have,  receive,  and  take  to  his  or  their  own 
use,  the  rents,  issues,  and  profits  of  all  and  singular  the 
premises,  and  of  every  part  thereof,  without  any  manner  of 
let,  trouble,  or  hindrance,  and  denial  of  the  said  William 
Fulton,  his  heirs,  executors  or  administrators,  or  any  of 
them,  or  of  any  other  person  whatsoever,  then  this  obliga- 
tion to  be  void  or  else  to  remain  in  full  force  and  virtue. 

Boomer  for  defendant,  cited  Arnold  v.  Buller  and  Smith, 
15  Q.  B.  U.  C.  255. 

Beecher,  Q.  C. — The  bond  must  be  read  in  connexion 
with  the  deed  referred  to.  Defendant  relies  on  the  bond 
which  read  with  the  deed  is  for  a  different  piece  of  land  than 
that  of  which  defendant  was  put  in  possession. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff's  notice  of  title  was  "  as  vendor  of  the 
premises  to  the  defendant,  who,  being  in  default,  is  liable  to 
be  turned  out  of  possession."  According  to  the  222nd 
section  of  the  Common  Law  Procedure  Act,  1856,  the 
claimant  was  confined  to  proof  of  the  title  set  up  in  the 
notice. 
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The  defendant's  notice  of  title,  besides  denying  the  title 
of  plaintiff,  was  as  vendee  of  the  plaintiff  under  agreement 
with  the  plaintiff,  by  virtue  of  which  defendant  avers  he  is 
entitled  to  possession. 

Now,  the  writ  and  the  notices  of  title  all  refer  to  the  same 
piece  of  land  of  which  the  plaintiff  claims  possession  from 
the  defendant,  and  which  the  plaintiff  asserts  he  sold  to  the 
defendant,  an  assertion  which  the  defendant  admits  to  be 
true. 

The  plaintiff  then  claims  to  turn  his  vendee  out  on  the 
ground  of  his  "  being  in  default,"  by  which  I  understand  his 
having  failed  to  make  some  payment,  or  do  some  other  thing 
without  which  he  was  not  entitled  to  retain  possession,  and  it 
is  admitted  plaintiff  put  him  into  possession.  The  defen- 
dant was  called  by  plaintiff  as  a  witness,  and  he  proved  that 
he  was  in  possession  of  the  land  he  meant  to  buy  and  plain- 
tiff meant  to  sell ;  that  defendant  gave  and  plaintiff 
accepted  his  notes  in  payment  of  the  purchase  money,  which 
are  overdue  and  unpaid,  and  that  he  has  refused  to  pay  them 
though  plaintiff  has  taken  no  steps  (so  far  as  appears)  to 
collect  them.  The  plaintiff  could  not  shew  a  good  title, 
because  on  the  deed  which  he  had  taken  from  the  former 
undisputed  owner,  the  description  of  the  premises  thereby 
conveyed  did  not  cover  the  land  into  which  the  defendant 
had  entered  under  his  purchase  from  the  plaintiff.  He 
therefore  refused  to  accept  a  conveyance  from  the  plaintiff 
with  such  a  description  as  was  contained  in  the  plaintiff's 
deed,  and  it  was  not  shewn  that  the  plaintiff  tendered  a 
deed  describing  the  land  actually  occupied  by  defendant. 

The  defendant  rested  his  right  to  retain  possession  on  a 
bond  which  the  plaintiff  had  given  him,  which  recited  that 
defendant  had  purchased  from  plaintiff  a  piece  of  land 
situate  on  No.  2,  8th  concession  of  Metcalfe,  described  in  a 
certain  deed  from  John  Williams  to  plaintiff,  and  recorded 
in  the  Registrar's  office  of  the  County  of  Middlesex,  and 
was  conditioned  that  plaintiff  should,  within  four  calendar 
months,  at  the  request  of  the  defendant,  convey  and  assure 
to  him,  his  heirs  and  assigns,  free  of  incumbrances  except 
the  reservations  in  the  original  grant  from  the  Crown  of  the 
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said  piece  of  land,  (not  in  express  terms  saying  what  he 
was  to  convey),  and  further  conditioned,  that  until  such 
conveyance  be  made,  plaintiff  shall  permit  and  suffer  defen- 
dant peaceably  and  quietly  to  have,  receive,  and  take  the 
rents,  &c.,  of  the  premises  without  any  manner  of  let,  trouble 
or  hindrance,  and  denial  of  the  plaintiff. 

Now,  the  plaintiff  appears  to  me  to  be  in  this  dilemma. 

If  the  defendant  is  in  possession  of  the  land  sold  to  him, 
then,  according  to  the  plaintiff's  bond,  he  is  entitled  to 
retain  possession  until  plaintiff  conveys  to  him,  and  of  course 
afterwards,  so  that  plaintiff  has  parted  absolutely  with  the 
right  to  possession.  And  the  defendant's  right  is  not  depen- 
dent on  payment  of  the  notes.  In  this  view  the  plaintiff 
fails. 

Or,  if  the  defendant  is  not  in  possession  of  the  land  sold 
to  him,  then  the  plaintiff  fails  to  shew  himself  vendor  ;  nor 
is  the  defendant  proved  to  be  in  default  in  regard  to  the  pur- 
chase of  this  land.  And  then  the  plaintiff  does  not  prove 
the  title  set  out  in  his  notice,  and  he  is  confined  to  the  proof 
of  that  title  by  the  statute.  So  that  on  either  hypothesis, 
the  defendant  is  entitled  to  the  postea. 

Per  cur. — Postea  to  defendant. 


Lyman  v.  Snarr. 

Lease — LiaUlity  to  pay  rent  under — Statute  20  Vic. 

The  plaintilf  by  lease  let  to  defendant  certain  premises  on  the  Bay  shore  in 
front  of  the  City  of  Toronto,  "with  the  use  of  the  water  adjacent  thereto. 
The  corporation,  in  the  construction  of  the  Esplanade,  cut  off  the  access 
to  the  water.  Upon  an  action  brought  for  the  rent,  the  defendant  conten- 
ded he  was  not  liable  on  account  of  the  interference  of  the  corporation. 

The  court  held  that  he  was  bound  to  pay  rent  and  fulfil  his  contract  notwith- 
standing the  premises  may  have  been  rendered  useless  by  the  intervention 
of  some  inevitable  accident,  or  some  obstacle  not  provided  for  in  the 
lease. 

The  declaration  stated  that  the  plaintiff  let  to  the  defen- 
dant a  certain  steam  saw  mill  and  premises  in  the  city  of 
Toronto,  to  hold  from  the  20th  of  October,  1857,  for  one 
year  from  the  day  and  year  last  aforesaid,  and  the  defendant 
agreed  to  pay  to  the  plaintiff  rent  for  the  said  premises  at 
the  rate  of  twenty-five  pounds  per  annum,  payable  half- 
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yearly,  and  two-thirds  of  the  insurance  upon  the  said  premi- 
ses with  the  rent  aforesaid,  and  to  furnish  steam  power  to 
the  amount  of  three  horses  to  the  plaintiff,  to  be  used  by  the 
plaintiff  in  his  mill  and  factory,  at  all  reasonable  times,  and 
also  to  pay  all  increased  insurance  above  the  rate  previously 
paid  by  the  plaintiff  caused  by  the  hazardous  nature  of  the 
business  of  the  defendant.  Plaintiff  avers  that  the  defen- 
dant hath  not  paid  the  sum  of  £12  10s.,  being  the  first  half- 
yearly  instalment  of  the  said  rent,  although  the  same  became 
due  and  payable. 

Breach,  that  plaintiff  had  not  paid  rent  nor  insurance,  nor 
extra  premium  on  account  of  hazardous  risk,  nor  furnished 
steam  power  according  to  agreement. 

The  defendant,  among  other  pleas  pleaded  -for  a  plea  to 
the  said  second  count  of  the  said  declaration,  that  the  steam 
saw  mill  and  premises  in  the  said  second  count  mentioned 
were  and  are  situate  on  a  certain  water  lot  in  the  city  of 
Toronto,  in,  on,  and  along  which  the  line  of  the  Esplanade 
is  located ;  that  the  said  mill  and  premises  were  supplied 
with  water  for  the  necessary  and  due  working  of  the  ma- 
chinery of  the  said  mill  from  the  bay  in  front  of  the  said 
city  of  Toronto,  the  water  of  which  said  bay  flowed  over 
and  upon  the  said  water  lot  upon  which  the  said  mill  was 
situate,  and  that  before  any  breach  of  the  defendant's 
agreement  in  the  said  second  count  mentioned,  the  city  of 
Toronto,  under  the  powers  and  authority  given  to  them  by 
act  of  parliament,  entered  into  and  upon  the  said  premises 
and  filled  the  same  up,  and  converted  the  same  water  lot 
into  land,  and  cut  off  from  the  said  steam  mill  the  water  of 
said  bay,  whereby  the  said  defendant  was  hindered  and 
prevented  from  working  the  said  mill  and  using  the  same  in 
the  manner  and  for  the  purpose  contemplated  by  the  plain- 
tiff and  defendant  at  the  time  of  making  said  agreement, 
and  by  reason  thereof  was  rendered  unable  to  perform  his 
agreement  in  the  second  count  mentioned,  and  not  by  any 
default  of  him  the  defendant ;  and  the  defendant  avers  that 
in  entering  upon  the  said  premises,  and  converting  the  said 
water  lot  into  land,  the  said  city  of  Toronto  acted  without 
the  consent,  and  against  the  will  of  the  defendant,  and 
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within  the  scope  and  authority  given  to  them  in  and  by  the 
said  act  of  parliament,  and  no  provision  is  made  by  the 
said  act  of  parliament  for  the  compensation  of  the  defen- 
dant for  the  injury  done  to  him  ;  but  a  means  of  compensa- 
ting to  the  water  lot  owners  is  thereby  provided. 

Demurrer. — To  this  plea  the  plaintiff  demurs  on  the 
ground  that  the  said  plea  alleges  and  shews  no  defence  to 
the  second  count ;  that  the  facts  therein  set  forth  constitute 
no  excuse  for  the  defendant's  failure  to  perform  the  agree- 
ment as  set  forth  in  the  said  second  count.  That  it  is  not 
alleged  that  the  plaintiff  caused  or  procured,  or  was  re- 
sponsible for  the  alleged  interruption  of  the  defendant's 
use  of  the  said  stealu  mill.  And  that  the  said  plea  does  not 
allege  or  shew  that  the  plaintiff  has  any  remedy  against  any 
person  or  corporation. 

Hector  Camsron  supported  the  demurrer.— This  is  no 
answer  to  the  demurrer  for  rent,  or  for  payment  of  a  por- 
tion of  insurance.  It  is  admitted  under  the  pleadings  the 
plaintiff  is  no  party  to  the  obstruction  set  up  in  the  plea.  Arden 
V.  Pullen,  10  M.  &  W.  321.  The  demise  stated  in  the  declara- 
tion is  subsequent  to  the  statute  relied  on.  The  implied 
covenant  created  by  "  let"  does  not  extend  to  title  para- 
mount. Woodfall  Bk.  1,  ch.  4,  sec.  6  ;  Tauchs  1,  178.  If  the 
premises  had  been  destroyed  by  fire,  lessee  would  still  have 
been  liable.  2  Blett  289 ;  12  M.  &  W.  68,  85  ;  Hart  v. 
Winsor.  The  plea  alleges  no  covenant  express  or  implied, 
but  only  that  the  city  of  Toronto  entered  under  an  act  of 
parliament,  and  made  an  esplanade.  The  plea  admits  con- 
tinued occupation.  Landlord  under  implied  covenant  is  not 
liable  for  eviction  by  title  paramount. 

M.  C.  Cameron  contra.  Authorities  seem  strong  against 
plea.  But  the  plea  shews  an  eviction  which  must  be  taken 
to  be  under  the  authority  of  the  landlord.  The  statute 
assumes  to  be  for  the  benefit  of  the  freeholders,  and  a  man 
is  assumed  to  authorise  an  act  which  is  beneficial  to  him. 
20  Vic,  ch.  80,  recital ;  16  Vic,  ch.  219.  Plea  may  be 
good  as  to  part,  though  no  answer  to  the  rents,  if  there 
was  no  eviction.    Fire  is  a  casualty,  which  may  be  provided 
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for  in  the  lease.  Marquis  of  Bute  v.  Thompson,  13  M.  & 
W.  487 ;  Sjoerds  v.  Luscombe,  16  Ea.  201 ;  vide  Breck- 
noch  Canal  Company  v.  Pritchard,  6  T.  R.  750. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  declaration  states  that  plaintiff  let  to  defendant  a 
steam  saw  mill  and  premises  to  hold  for  one  year,  and 
defendant  then  agreed  to  pay  to  the  plaintiff  the  rent  of 
£25  per  annum  for  the  same  payable  half-yearly,  and  two- 
thirds  of  the  insurance  upon  the  premises  with  the  rent,  and 
to  furnish  steam  power  to  the  amount  of  three  horses  to  the 
plaintiff  to  be  used  in  his  mill  and  factory  at  all  reasonable 
times,  and  also  to  pay  all  increased  insurance  above  the  rate 
paid  by  plaintiff  caused  by  the  hazardous  nature  of  defen- 
dant's business.  Breach,  that  defendant  hath  not  paid  the 
first  half-yearly  instalment  of  rent  nor  two-thirds  of  the 
insurance,  nor  the  increased  insurance  amounting  to  £25, 
nor  hath  defendant  furnished  the  said  steam  power  to  be 
used  by  plaintiff  at  all  reasonable  times,  although  requested, 
ad  damnum. 

Plea— that  the  said  steam  saw  mill  and  premises  are  situ- 
ate on  a  certain  water  lot  in  the  city  of  Toronto  on  which 
the  line  of  the  esplanade  is  located.  That  the  said  mill,  &c., 
were  supplied  with  water  for  the  working  thereof  from  the 
bay  in  front  of  the  said  city,  which  water  flowed  over  the 
said  water  lot  on  which  the  mill  was.  That  before  any 
breach  the  city  of  Toronto,  under  the  powers  given  by  the 
statute  20  Yic,  ch.  80,  entered  upon  the  premises,  filled 
them  up,  and  converted  the  water  lot  into  land,  and  cut  off 
from  the  mill  the  water  of  the  bay,  whereby  defendant  was 
prevented  from  working  the  mill,  and  by  reason  thereof  was 
rendered  unable  to  perform  his  agreement,  and  not  by  any 
default  of  the  said  defendant,  and  the  said  city  acted  with- 
out the  consent,  and  against  the  will  of  the  defendant,  and 
within  the  authority  given  to  them  by  the  said  act,  and  no 
provision  is  made  by  the  said  act  for  the  compensation  of  the 
defendant,  but  a  means  of  compensating  the  water  lot 
owners  is  provided. 

Demurrer,  because  the  matters  pleaded  afford  no  excuse 
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for  defendant  not  performing  his  agreement.  That  it  is 
not  alleged  that  defendant  caused  or  was  responsible  for  the 
alleged  interruption  of  defendant's  use  of  the  mill.  That 
the  plea  does  not  allege  that  the  plaintiff  has  any  remedy 
against  any  one. 

The  plea  does  not  set  up  as  a  defence  that  the  defendant 
has  been  deprived  of  any  part  of  the  land  and  premises 
contained  in  his  lease,  if  that  would  have  been  a  defence, 
but  relies  on  the  allegation  that  the  character  and  nature  of 
the  premises  have  been  changed  by  the  city  of  Toronto  acting 
under  authority  of  an  act  of  parliament.  It  seems  the 
converse  of  the  case  in  Rolles  Abr.  236,  where  lands  were 
permanently  covered  with  water,  and  it  was  said  "  le  soile 
remaine  et  le  lessee  aver  a  le  fisce  en  le  eueJ'  If  the  city  of 
Toronto  were  tortious,  the  defendant  would  have  a  remedy 
against  them.  If  it  were  rightful  by  reason  of  title  derived 
from  the  lessor,  or  because  they  had  title  paramount  to  him, 
the  defendant  might  sue  on  the  express  or  implied  covenants 
of  the  lessor  for  quiet  enjoyment.  In  neither  of  these  cases, 
especially  while  the  defendant,  for  all  that  appears,  continues 
to  occupy  the  premises  demised,  could  he  relieve  himself 
from  the  fulfilment  of  his  own  covenants.  The  law  is  thus 
stated  in  two  old  cases,  "  where  a  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make 
it  good  notwithstanding  any  accident  by  inevitable  necessity," 
because  he  might  have  provided  against  it  by  his  contract, 
and  rent  is  a  duty  created  by  parties  on  the  reservation. 
The  case  of  the  Marques  of  Bute  v.  Thompson  affirms  the 
same  principle,  and  the  case  in  Sjoerds  v.  Luscombe,  16  East 
201,  where  an  embargo  by  the  act  of  a  foreign  government 
is  held  to  afford  no  excuse  for  a  breach  of  covenant  by  a 
party  to  load  a  vessel. 

I  think  the  plea  bad.  Indeed,  Mr.  Cameron  argued  in 
support  of  it  as  if  he  felt  that  it  could  not  be  sustained. 

Judgment  for  plaintiff  on  demurrer. 
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The  Corporation  of  Lanark  &  Renfrew  et  al.  v. 
Cameron. 

Railway  company — Mortgage,  hy — Statute  20  Fee,  ch.  144,  sec.  5. 

The  Brockville  and  Ottawa  Railway  Company,  by  indenture  of  mortgage, 
dated  7th  of  March,  1854,  granted,  bargained,  sold,  hypothecated,  mort- 
gaged and  pledged  unto  the  municipalities  of  Lanark  and  Renfrew. 
Elizabethtown,  and  Brockville  to  secure  a  loan  obtainedfrom  them,  the  lands, 
roads,  depots,  wharves,  stations,  terminal  and  otherwise,  tolls,  revenues, 
and  all  other  property  of  the  said  company  now  or  during  the  existence 
of  the  said  mortgage  to  be  acquired.  The  statute  20  Vict.,  ch.  144,  sec. 
5,  recites  these  loans  and  declares  the  said  mortgages  shall  be  good,  valid, 
and  obligatory,  and  that  the  Chattel  Mortgage  Act  shall  not  apply  to 
them.  A  quantity  of  iron  was  purchased  for  the  said  railway,  the 
vendors  stipulating  at  the  time  of  the  sale  in  these  words,  "  these  rails 
to  be  laid  down  upon  the  Brockville  and  Ottawa  Railway  Company  of  Cana- 
da," to  which  the  vendees,  by  their  agent,  in  the  said  purchase  assented. 
The  iron  was  shipped  by  the  vendees,  who  endorsed  the  bills  of  lading 
to  the  municipality  of  Lanark  and  Renfrew,  who  paid  the  shipping  charges 
and  insurance  in  England,  and  the  freight,  duties,  and  forwardmg  charges 
in  Canada  out  of  moneys  which  formed  part  of  the  advances  secured  by 
the  mortgage  of  the  7th  March,  1854,  and  the  municipality  of  Lanark 
and  Renfrew  having  the  iron  in  their  possession  at  Brockville  ready  to 
be  placed  on  the  said  railway,  it  was  seized  under  an  execution  against 
the  Brockville  and  Ottawa  Railway  Company. 

Held,  that  under  the  endorsement  of  the  bill  of  lading  to  the  municipality 
of  Lanark  and  Renfrew,  who  obtained  possession  of  the  iron  by  such 
endorsement,  together  with  the  stipulation  of  the  vendors,  and  the  assent 
thereto  of  the  vendees,  the  plaintiffs  acquired  the  possession  and  the 
property  in  the  said  iron. 

This  was  an  interpleader  issue,  ordered  to  try  the  title  to 
a  quantity  of  iron  rails  for  a  railway  track  seized  in  execution 
by  the  sheriff  of  the  United  Counties  of  Leeds  and  Grenville, 
under  a  writ  of  fieri  facias  tested  9th  day  of  April,  1858, 
and  issued  out  of  the  Court  of  Common  Pleas,  directed  to 
the  said  sheriff  and  delivered  to  him  on  the  12th  of  April, 
1858,  for  the  having  of  execution  of  a  judgment  of  that 
court  recovered  by  the  said  John  Cameron,  in  an  action  at 
his  suit  against  the  Brockville  and  Ottawa  Railway  Company, 
were,  at  the  time  of  the  delivery  of  the  said  writ  to  the  said 
sheriff  to  be  executed,  or  as  soon  thereafter  as  the  said  goods 
or  any  part  thereof  were  within  the  said  United  Counties  of 
Leeds  and  Grenville,  the  property  of  the  said  the  corpora- 
tion of  the  United  Counties  of  Lanark  and  Renfrew,  the 
corporation  of  the  town  of  Brockville,  and  the  corporation 
of  the  township  of  Elizabethtown,  as  against  the  said  John 
Cameron. 

The  case  was  tried  at  the  Toronto  assizes  in  January,  1859, 
before  McLean,  J.,  when  a  verdict  was  taken  by  consent  for 
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the  plaintiffs  subject  to  the  opinion  of  the  court  upon  the 
facts  and  evidence. 

The  material  facts  of  the  case  are, 

1.  That  in  contemplation  of  a  loan  from  each  of  the 
municipalities  of  Lanark  and  Renfrew,  Elizabethtown  and 
Brockville,  i.  e.,  £200,000  from  Lanark  and  Renfrew, 
£50,000  from  Elizabethtown,  and  £100,000  from  Brock- 
ville, the  Brockville  and  Ottawa  Railway  Company  by 
indenture,  bearing  date  7th  of  March,  1854,  did  grant,  bar- 
gain, sell,  hypothecate,  mortgage,  and  pledge  unto  these 
three  municipalities  severally  and  respectively,  the  lands, 
road,  depots,  wharves,  stations,  terminal  and  otherwise,  tolls, 
revenues,  and  all  other  property  of  the  said  company,  now 
or  at  any  time  hereafter  during  the  existence  of  this  mort- 
gage to  be  by  them  acquired,  held,  passed,  or  enjoyed. 
Habendum  in  preference  to  all  other  creditors  of  the  company 
to  the  use  of  the  municipalities,  as  fully  as  the  company  were 
entitled  thereto,  subject  to  a  defeasance  on  payment  of  the 
above  loans,  principal  and  interest. 

2.  The  statute  20  Vic,  ch.  144,  sec.  5,  (passed  10th 
June,  1857),  recites  these  loans,  and  the  mortgage  of 
7th  of  March,  1854,  and  that  it  is  desirable,  and  the  wish  of 
the  company  to  have  affirmed  the  validity  of  the  said  mort- 
gage as  well  as  all  subsequent  mortgages  given,  and  which 
may  be  given,  by  the  company  to  the  said  municipalities  in 
common  for  the  like  purpose,  and  to  have  such  security 
defined  by  legislative  enactment,  with  a  view  of  securing  the 
said  municipalities  as  fully  as  possible,  and  enacts  that  the 
said  intended  railway  and  branches  thereof,  and  all  the 
works  of  the  company  thereon  now  or  hereafter  to  be  made, 
together  with  all  lands  acquired  for  the  ballast  ground  or  on 
account  of  deposits  of  gravel  thereon,  and  all  stations, 
buildings,  carriages,  engines,  and  other  property  attached  to, 
or  to  be  attached  to,  or  belonging  to  the  said  intended  rail- 
way and  branches,  and  all  the  revenues  and  tolls  thereof  are 
declared  to  be  mortgaged  and  pledged  to  the  said  munici- 
palities respectively  in  preference  to  all  other  creditors, 
(equally  for  the  benefit  of  each  municipality  share  and  share 
alike  in  proportion  to  their  respective  advances,)  for  the  re- 
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payment  of  their  respective  loans,  and  the  mortgages  so 
made,  or  to  be  made  for  securing  the  said  loans  are  thereby 
declared  to  be,  and  shall  be  good,  valid,  and  obligatory  upon 
the  parties  thereto  executing  the  same  according  to  the  tenor 
thereof,  and  the  chattel  mortgage  act  shall  not  apply  to  them. 

3.  The  iron  in  question  was  bought  for  the  express  pur- 
pose of  being  placed  on  the  Brockville  and  Ottawa  Railway, 
the  vendors  of  it  stipulating  at  the  time  of  sale,  "  these  rails 
to  be  laid  down  on  the  Brockville  and  Ottawa  Railway  Com- 
pany of  Canada."  The  vendors  had  a  direct  motive  for  such 
stipulation,  for  they  had  taken  in  payment  the  bonds  of  the 
company. 

4.  The  iron  was  shipped  to  Quebec  to  the  order  of  the 
shipper,  who  had  a  right  to  control  the  destination,  in  order 
to  secure  the  fulfilment  of  this  stipulation  of  the  contract. 
The-  bills  of  lading  were  endorsed  to  the  municipality  of 
Lanark  and  Renfrew. 

5.  It  is  not  stated  in  precise  terms  that  the  delivery  was 
to  the  corporation,  or  to  their  agent  at  Quebec.  The  infer- 
ence is  that  the  fact  was  so,  because  the  endorsement 
required  it,  and  because  the  municipality  of  Lanark  and 
Renfrew  paid  the  shipping  charges  and  insurance  in  Eng- 
land, and  the  freight,  duties,  and  forwarding  charges  in 
Canada,  out  of  moneys  received  on  the  sale  of  certain 
municipal  loan  fund  debentures  of  theirs  entrusted  by  them 
to  Mr.  Crawford,  the  president  of  the  railway  company,  to 
enable  him  to  purchase  iron  for  the  railway,  and  which 
money  formed  part  of  the  advances  secured  by  the  mort- 
gage of  March,  1854. 

The  case  was  argued  by  S.  RieJiards  for  plaintiffs.  1st. 
Could  first  mortgage  pass  after  acquired  property  ?  2nd.  Are 
the  words  other  property  in  that  mortgage  sufficient  to 
pass  mere  chattels  ?  He  argued  that  a  deed  may  be. 
made  which  will  pass  after  acquired  property  if  such 
property  be  actually  transferred.  The  words,  "  other  pro- 
perty" are  taken  from  14  &  15  Yic,  ch.  51,  sec.  9,  sub-sec. 
11.  16  Vic,  ch.  106,  sec.  In  sec.  18  of  Railway  Clauses 
Act,  municipalities  are  authorised  to  assist  by  lending  money, 
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and  the  company  may  pledge  lands,  tolls,  and  other  property. 
These  words  are  meant  to  have  a  comprehensive  meaning — 
not  to  be  limited  by  their  connexion  with  or  addition  to 
words  relating  to  real  property  only.  The  land  of  a  railway 
in  the  course  of  construction,  before  rails  put  on  it,  would  be 
a  very  insufficient  security,  and  therefore  other  property 
should  be  so  used  as  to  make  the  security  effectual.  The  by- 
laws for  lending  the  money  contained  this  phrase,  and  the 
mortgage  recites  the  by-law.  Ergo,  personal  property  is 
embraced.  Then  as  to  its  being  after  acquired  personal  pro- 
perty, the  mortgage  shews  it  was  intended  to  pass  future 
acquired  property.  Woods  v.  Russell,  5B.  &  A.  942  ;  Clark  v. 
Spence,  4  A.  &  E.  448 ;  Goss  v.  Quinton,  3  M  &  Gr.  825 ; 
Congreve  v.  Evetts,  10  Exch.  298 ;  Lunn  v.  Thornton,  1  C. 
B.  379  ;  Hope  v.  Hayley,  5  E.  &  Bl.  830 ;  Wood  v.  Bell, 
6  E.  &  Bl.  355 ;  Baker  v.  Gray,  17  C.  B.  462.  20 
Vic,  ch  144,  sec.  5,  (passed  10th  June  1857,)  makes 
valid  the  previous  mortgage.  The  object  was  to  make 
it  operative  as  a  mortgage  of  subsequently  acquired  pro- 
perty. It  does  give  effect  to  the  mortgage  as  it  is  ex- 
pressed, enabling  mortgagors  to  charge  after  acquired 
property.  The  iron  was  "intended"  to  be  attached  to,  and 
so  was  property  belonging  to  the  railway.  To  be  attached 
means  intention,  not  limiting  the  operation  of  the  mortgage 
to  it  as  soon  as  attached.  The  indorsement  of  the  bill  of 
lading  gave  the  right  to  the  plaintiffs  to  take  possession  as 
owner,  and  they  paid  freight  and  charges.  It  does  not 
appear  that  the  iron  was  not  bought  for  them.  Then  the 
last  mortgage  is  in  terms  sufficiently  comprehensive  to  cover 
this  property,  and  is  expressly  confirmed  under  the  terms 
of  the  statute. 

Patterson  on  same  side,  argued  that  "  attached  or  to  be 
attached,"  means  intended  to  be.  Hawthorn  v.  The  New- 
castle, &c..  Railway  Co.,  3  Q.  B.  734. 

Hector  Cameron  for  defendant.  Every  thing  depends 
on  the  sufficiency  of  the  mortgage  to  pass  the  property, 
for  the  bill  of  lading  is  insufficient.  Eirst,  "  other  pro- 
perty," fall  within  the  rule  of  ejusdem  generis.  In  re. 
Samuel  Wright,  15  Beav.  367.  There  is  no  word  in  the 
mortgage  sufficient  to  pass  railway  iron  not  on  the  track. 
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As  to  after  acquired  property,  the  subsequent  delivery  and 
acquisition  of  possession  is  that  which  gives  right,  and  not 
the  mere  deed.  The  bill  of  lading  only  operated  according 
to  the  legal  effect  of  the  previous  arrangement. — Jenkins  v. 
Usborne,  7  M.  &  Gr.  678;  Thompson  v.  Dominy,  14 
M.  &  W.  403  ;  Howard  v.  Sheppard,  9  C.  B.  297; 
Lickbarrow  v.  Mason,  1  Smith  L.  C.  595,  624.  Corpo- 
rations cannot  make  or  authorise  an  endorsement  of  a  bill 
of  lading.  Only  one  municipality  of  the  three  inten- 
ded to  be  benefitted  got  this  property.  The  endorsement  is 
only  to  the  municipality  of  Lanark  and  Eenfrew.  The 
recital  of  this  act  applies  only  to  doubts  respecting  the 
realty,  not  personalty,  and  the  extension  of  the  mortgage 
was  therefore  for  realty  only.  The  Railway  Clauses  Con- 
solidation Act  does  not  extend  to  detached  iron  or  other 
property,  sec.  9,  sub-sec.  11.  The  mortgage  of  September, 
1858,  is  not  filed,  and  should  be,  notwithstanding  the  last 
part  of  sec.  5  of  ch.  144. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

From  the  foregoing  facts  I  deduce  that  the  iron  was  in 
the  possession  of  the  municipalities  of  Lanark  and  Renfrew, 
ready  to  be  placed  upon  the  railway  when  seized  at  Brock- 
ville  under  the  execution  referred  to  in  the  declaration. 

The  rule  of  construction  that  such  words  as  "  other  pro- 
perty," are  restrained  by  association  with  words  relating  to 
real  estate,  or  the  reverse,  upon  the  maxim  noscitur  a  sociis 
was  invoked  by  Mr.  Cameron  in  favour  of  the  defendant  as 
strictly  applicable  to  the  mortgage  of  March,  1854.  How- 
ever, this  might  have  been  without  the  statute  20  Vic.  I 
think  the  language  therein  used  prevents  our  confining  these 
words,  "other  property"  to  realty.  First — the  act  de- 
clares that  the  "intended  railway,"  &c.,  (using  various  terms 
descriptive  of  real  estate  only,)  "  carriages,  engines,  and 
other  property"  are  mortgaged  and  pledged  "  to  the  three 
municipalities,"  and  "in  accordance  with  the  terms  of  the 
said  mortgages."  This,  I  think,  amounts  to  a  legislative 
construction  of  the  mortgage,  and  shews  that  it  affects  and 
covers  chattel  as  well  as  real  property,  a  construction  con- 
15  VOL.  IX. 
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sistent  with  the  words  hypothecate,  mortgage,  and  pledge, 
the  last  of  which  is  peculiarly  appropriated  to  chattels. 
Second — unless  the  mortgage  had  this  meaning,  the  proviso 
at  the  end  of  the  fifth  section  would  be  inoperative  as  to  it, 
for  if  it  did  not  pass  chattels,  it  was  idle  to  exempt  it  with 
other  (contemplated)  mortgages  from  the  effect  of  the  Chat- 
tel Mortgage  Act.  As  between  the  mortgagors  and  mort- 
gagees, the  intention  to  mortgage  and  pledge  after  acquired 
property  is  unequivocally  expressed,  and  the  circumstances 
of  the  case,  and  the  recognition  of  the  consideration  and  of 
the  mortgage  by  the  legislature  repel  every  idea  of  fraud. 

I  am  not  prepared  to  decide,  however,  that  by  the  force 
of  the  mortgage  with  the  aid  of  the  statute,  the  mere  fact 
that  the  railway  company  purchased  railway  iron  and  im- 
ported it  into  this  province  for  their  railvfay,  intending  to 
"  attach  it"  thereto,  would  vest  the  property  of  such  iron  in 
the  plaintiffs.  Apart  from  the  statute  it  certainly  would 
not.  And  though  longer  consideration  might  bring  me 
to  the  opposite  conclusion,  I  at  present  feel  inclined  to  hold 
that  the  statute  does  not  go  so  far.  It  plainly  contemplates 
future  mortgages,  and  much  more  plainly  the  charging 
after  acquired  chattels  under  the  then  existing  mortgage. 
In  my  view  of  the  case,  however,  it  is  not  necessary  to  deter- 
mine that  question. 

There  is  nothing  illegal  in  the  contract  as  to  future 
acquired  property,  only  it  is  ineffectual  per  se  to  pass  it. 
But  as  expressed  by  Bacon.    Reguloe  14  (Vol.  4,  p.  53), 

Licet  dispositio  de  inter  esse  futuro  sit  inutilis  tamen  fieri 
potest  deelaratio  prcecedens  quse  sortiatur  effectiim,  interve- 
niente  novo  actu.''  Here  the  mortgage  may  well  operate  as 
deelaratio  prcecedens,  and  the  new  or  subsequent  act  is  only 
wanting  to  make  it  effectual. 

I  think  the  endorsement  of  the  bill  of  lading  of  this  iron 
to  the  plaintiffs,  or  rather  to  one  of  them,  had  the  effect  at 
all  events,  coupled  with  the  subsequent  circumstances,  of 
making  this  iron  a  part  of  the  property  mortgaged.  First, 
as  an  act  of  the  vendor,  who  stipulated  and  had  an  interest 
that  the  iron  should  be  placed  on  the  road.  Second,  as 
to  the  act  of  the  vendees,  the  railway  company,  through  their 
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president  and  special  agent  in  the  purchase,  Mr.  Crawford, 
who  at  least  assented,  if  he  did  not  absolutely  direct  it  should 
be  done.  And  then  the  municipality  of  Lanark  and  Renfrew 
obtained  possession  by  such  endorsement,  and  paying  all 
charges,  removed  it  to  where  it  was  seized,  for  the  express 
purpose  of  placing  it  on  the  road.  I  consider  it  seized  out 
of  their  possession,  and  that  they  had  acquired  possession, 
and  the  property  in  it,  and  therefore  think  the  verdict 
should  be  entered  for  the  plaintiffs. 

Hope  V.  Hayly,  5  E.  &  B.  830  ;  Wood  v.  Bell,  6  E.  &  B. 
355 ;  Goss  v.  Quenton,  3  M.  &  Gr.  825 ;  Wood  v.  Russell, 
5  B.  &  A.  942  ;  Congreve  v.  Evetts,  10  Exch.  298 ;  Lunn  v. 
Thornton,  1  0.  B.  379  ;  Baker  v.  Gray,  17  C.  B.  462 ;  Haw- 
thorne V.  Railway  Co.,  3  Q.  B.  734,  {note);  Jenkyns  v. 
Usborne,  7  M.  &  G.  678  ;  Thompson  v.  Dominy,  14  M.  & 
W.  403  ;  Howard  v.  Shepherd,  9  C.  B.  297 ;  Lichbarron  v. 
Mason,  1  Sm.  L.  Ca.  595,  624. 


CUTHBERT  V.  STREET. 
Dower — Accord  and  satisfaction — Breach  of  covenants — Eviction, 

One  T.  S.  conveys  certain  lands  to  one  C.  R.,  by  indenture  of  bargain  and 
sale,  with,  full  covenants.  R.  conveys  same  land  under  deed  of  like 
nature,  to  plaintiff.  T.  S.  dies,  leaving  a  wife  him  surviving,  "who  demands 
her  dower.    C.  R.  pays  her  a  certain  sum  in  accord  and  satisfaction. 

Held,  1st.  That  a  recovery  of  dower  is  a  breach  of  the  covenants  in  a  deed 
containing  full  covenants,  they  being  prospective  in  their  operation. 

2nd.  That  sufl&cient  breach  of  covenant  is  shewn,  though  plaintiff  was  never 
evicted,  and  no  dower  ever  assigned. 

3rd.  That  payment  in  accord  and  satisfaction  by  R.  discharged  plaintiff's 
claim  against  the  defendant. 

The  declaration  set  forth  that  by  deed  dated  the  28th  of 
April,  1832,  Timothy  Street,  since  deceased,  (whose  executors 
defendants  are,)  in  consideration  of  £150,  granted,  &;c.,  to 
Christopher  Rowe,  his  heirs  and  assigns,  2  J  acres  of  land,  part 
of  No.  3, 4th  concession  west  of  Hurontario  street,  township  of 
Toronto,  and  covenanted  for  himself,  his  heirs,  executors,  and 
administrators,  with  Rowe,  his  heirs  and  assigns,  that  Rowe, 
his  heirs  and  assigns,  might  peaceably,  &c.,  enter  into,  have, 
hold,  occupy  and  possess,  and  enjoy  the  premises,  without 
the  lawful  let,  &c,,  of  Street,  or  any  person  lawfully  claim- 
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ing  any  estate,  &c.,  by,  from,  or  under  him ;  (and  that)  freely 
acquitted,  &c.,  from  all  manner  of  other  or  former  gifts, 
grants,  &c.,  dowers,  &c.,  charges  and  incumbrances  whatso- 
ever, had  made,  done,  &c.,  by  him  or  any  other  person,  or 
by  his  or  their  acts,  means,  procurements,  consent  or  privity. 
It  then  sets  forth  that  Christopher  Rowe,  in  consideration, 
&c.,  sold  and  conveyed  the  land  to  plaintiff,  Jiahendum  in 
fee ;  that  T.  Street  while  seised  of  this  land  was  married  to 
one  Abigail,  who  after  the  death  of  Timothy,  brought  an 
action  against  the  plaintiff  for  dower  in  the  premises,  and 
recovered  judgment  of  seisin  against  plaintiff,  with  costs  ;  and 
that  by  a  writ,  &c.,  the  sheriff  of,  &c.,  was  comanded  to 
give  her  seisin  of  the  third  part,  and  to  levy  her  costs  ;  and 
plaintiff  was  obliged  to  pay  the  costs,  and  £50  a  year  as  long 
as  she  should  live,  in  satisfaction,  &c.  To  this  the  defendant 
demurs,  first,  because  a  recovery  in  dower  is  no  breach  of 
the  covenant  set  out,  as  the  covenant  is  not  against  future 
incumbrances,  and  when  it  was  entered  into,  the  right  to 
dower  was  only  inchoate.  Second,  that  no  sufficient  breach 
of  the  covenant  is  shewn,  as  plaintiff  was  never  evicted,  and 
that  the  widow  had  no  right  of  entry  until  actual  assign- 
ment. 

The  defendant  also  pleaded,  that  plaintiff,  before  the  com- 
mencement of  this  suit,  applied  to  the  said  Rowe  to  refund  to 
plaintiff,  under  his  (Rowe's)  covenants  in  his  deed  to  plaintiff, 
all  moneys  which  plaintiff  had,  or  was  liable  to  pay,  by  reason 
of  the  said  alleged  breach  of  covenant,  and  Rowe  on  such 
request  did  pay  to  plaintiff  all  his  damages,  and  .£25  more 
than  his  damages,  as  in  the  declaration  claimed,  and  plaintiff 
accepted  the  same  in  satisfaction  of  his  damages,  and  all 
causes  of  action  in  respect  thereof,  and  discharged  the  defen- 
dants therefrom.  To  this  plea  plaintiff  deniurs,  1.  That  it 
shews  no  satisfaction  by  defendants,  or  that  Rowe  acted  on 
their  behalf.  2.  That  the  plea  shews  the  satisfaction  was  of 
sbme  breach  of  Rowe's  covenants,  and  not  of  Street's  cove- 
nant. 3rd.  That  the  plea  shews  no  accord  betw^een  plaintiff 
and  defendants.  That  it  is  not  shewn  that  plaintiff  executed 
any  release,  or  how  he  discharged  defenda^fits.  And  defen- 
dants further  gave  notice  of  objection  to  the  declaration,  that 
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no  action  will  lie  against  executors  for  breach  of  a  covenant 
of  their  testator  happening  after  his  death. 

C.  S.  Patterson  supported  the  demurrer. 
Burns,  contra. 

The  following  cases  were  cited : — Alexander  v.  Strong, 
9  M.  &  W.  733 ;  1  Chitt.  Pleadings,  Accord  and  Satisfac- 
tion ;  Howard  v.  Wood,  Sir  T.  Jones,  127 ;  Harley  v.  King,  2 
C.  M.  &  R.  18 ;  Allen  v.  Bryan,  5  B.  &  C.  512 ;  Humble 
V.  Glover,  Cro.  El.  328 ;  Overton  v.  Lydal,  Cro.  El.  555. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  covenant  for  quiet  enjoyment  is  necessarily  prospective 
in  its  operation,  the  further  covenant  "and  that  freely 
acquitted,"  &c.,  being  connected  in  express  terms  with  the 
first,  must  also  be  prospective,  and  extends  to  give  the 
covenantee  a  right  of  indemnity  in  the  event  of  any  loss  or 
disturbance  occasioned  by  any  thing  covenanted  against,  and 
happening  thereafter.  The  cases  cited  of  Bower  v.  Bass,  Q.  B. 
U.  C,  Easter  Term,  5  Vic. ;  Hoyt  v. Widderfield,  5  U.  C.  Q.  B. 
180,  and  Thornhill  v.  Jones,  12  U.  C.  Q.  B.  231 ;  only  estab- 
lish that  an  inchoate  right  of  dower,  that  is,  the  right  of  a 
married  woman  while  it  is  contingent  on  her  surviving  her  hus- 
band, is  no  breach  of  the  covenants  for  seisin  or  quiet  enjoy- 
ment.— Dack  V.  Currie,  12  U.  C.  Q.  B.  334,  also  cited,  goes  no 
further.  In  this  case  the  declaration  states  a  judgment  re- 
covered in  dower  ;  that  a  writ  issued  commanding  the  sheriff  to 
give  the  demandant  seisin :  and  that  plaintiff  had  to  pay  de- 
mandant costs,  and  an  annuity  as  long  as  she  should  live  of 
£50,  in  satisfaction.  The  difference  is  obvious.  In  the  Touch- 
stone (171)  it  is  said,  if  A.  be  seised  of  white  acre  in  fee,  and 
take  to  wife  B.,  and  then  make  a  lease  of  it  to  C,  with  a  cove- 
nant that  the  lessee,  his  executors,  and  assigns  shall  quietly  hold 
and  enjoy  the  premises  without  the  let  of  the  lessor,  his  heirs, 
or  assigns,  or  any  other  person,  by  or  through  his  means, 
title  or  procurement,  and  then  A.  doth  die,  and  after  B.  doth 
recover  dower ;  by  this  the  covenant  is  broken,  which  seems 
precisely  to  meet  the  present  case.  The  case  of  Vane  v. 
Lord  Barnard,  Gilb.  7,  shews  the  distinction  between  a 
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covenant  for  seisin,  or  right  to  convey,  wliicli  is  broken  as 
soon  as  made,  if  tlie  vendor  be  not  seised,  and  a  covenant  that 
the  purchaser  shall  enjoy  free  from  incumbrances,  which  is 
not  broken  so  long  as  he  does  so.  If  the  covenant  here  had 
been,  that  estate  was  free  from  incumbrances,  then  inasmuch 
as  the  demandant  had  only  an  inchoate  right  of  dower  when 
the  deed  was  given,  it  would  not  have  been  broken  by  the 
existence  of  that  right,  nor  would  it  be  broken  when  the  right 
to  dower  became  consummate,  for  such  a  covenant  is,  in  pre- 
sentiy  not  prospective. 

The  cases  of  Enys  v.  Donythorne,  Burr.  1190,  and  Hurd 
V.  Fletcher,  Doug.  43,  answer  the  objection  of  the  action 
being  against  executors  on  a  breach  occurring  after  the 
testator's  death. 

It  was  scarcely  attempted  to  support  the  plea.  The 
alleged  payment  made  by  Rowe  to  plaintiff  is  said  to  have 
been  under  covenants  in  his  deed  to  the  plaintiff,  set  forth 
in  the  declaration,  without  averring  that  there  were  any  cove- 
nants unless  by  implication  in  the  deed.  Then  there  is 
nothing  to  shew  that  Rowe  was  in  any  way  making  an  accord 
and  satisfaction  of  the  breach  of  the  covenant  on  which  this 
action  is  founded,  nor  that  plaintiff  demanded  any  pay- 
ment from  him  for  the  breach  of  Street's  covenant.  The 
allegation  is,  that  the  plaintiff  demanded  of  Rowe  to  pay 
to  him  under  (his  Rowe's)  covenants  contained  in  his 
deed  of  these  same  lands  to  the  plaintiff,  "  all  moneys  which 
he  the  said  plaintiff  paid  or  became  bound  or  liable  to  pay  by 
reason  of  the  said  alleged  breach  of  covenant,  and  all  the 
plaintiff 's  damages  in  respect  thereof,''  and  that  Rowe  in 
compliance  with  such  request  did  in  fact  pay  and  satisfy,  &c. 
But  the  plaintiff  neither  paid,  nor  became  liable  to  pay,  any 
money  by  reason  of  the  breach  of  covenant  complained  of  in 
the  declaration  ;  whatever  he  paid  or  agreed  to  pay,  is  shewn 
to  have  been  by  reason  of  a  judgment  recovered  in  dower 
against  him,  and  although  such  recovery  constituted  a  breach 
of  Street's  covenant,  if  it  be  true,  as  on  this  demurrer  it  is 
to  be  assumed,  that  Rowe  paid  the  plaintiff  the  damages 
which  that  incumbrance  occasioned,  his  liability  must  have 
arisen  from  his  having  given  full  covenants,  in  which  case 


CUTHBERT  V.  STREET. 


119 


the  damage  to  whicli  he  would  be  liable  might  be  identical 
with  those  sought  to  be  recovered  in  this  action.  Then  the 
question  on  this  plea  is,  whether  it  shews  that  the  payment 
made  by  Rowe  was  accepted  by  plaintiff,  in  discharge  not 
only  of  his  own  covenant,  but  also  of  that  of  defendant's 
testator.  According  to  Grymes  v.  Blofield,  Cro.  El.  541? 
satisfaction  is  no  plea  if  it  proceeds  from  a  stranger,  and  that 
case  is  cited  and  approved  by  Lawrence^  J.,  in  Edgecombe 
V.  Rodd,  5  Ea.  294,  but  the  reporter  in  a  note  (300)  points 
out  that  in  Rolle's  Abridgment,  471,  the  decision  is  said  to 
have  been  exactly  the  other  way,  and  the  judgment  in  Edge- 
combe V.  Rodd  is  rested  on  other  grounds.  In  Hawkshaw 
V.  Rawlins,  Lord  Chief  Justice  Parker  says:  ^'Although 
payment  by  a  stranger  is  not  a  legal  discharge,  yet  aeeept- 
ance  in  satisfaction  is.''  A  traverse  of  the  acceptance  in 
satisfaction  amounts  to  an  argumentative  denial  of  the  pay- 
ment in  satisfaction.  In  Thurman  v.  Wild,  11  A.  &  E.  453, 
Lord  JDenman  remarks  both  upon  Grymes  v.  Blofield,  and 
Edgecombe  v.  Rodd.  The  question  there  was,  whether  an 
allegation  of  the  consent  of  the  defendant,  to  an  accord  and 
satisfaction  of  the  trespass  sued  for,  made  between  the 
plaintiff  and  a  stranger  was  a  material  and  traversable  alle- 
gation, and  the  court  held  it  was  not,  that  the  defendants 
might  afterwards  adopt  it.  The  true  principle,  as  stated  by 
Lord  Denman  is,  whether  the  plaintiff  consented. 

In  the  present  case,  if  the  plea  amounts  to  no  more  than  this, 
that  Rowe  entered  into  a  covenant  with  the  plaintiff,  which 
covenant  was  broken  by  reason  of  the  breach  of  Street's  cove- 
nant, which  is  set  forth  in  the  declaration ;  that  Rowe  paid, 
and  plaintiff  accepted,  a  sum  of  money  in  satisfaction  of  the 
breach  of  Row's  covenant ;  and  that  as  a  consequence  of 
law  such  satisfaction  operated  as  a  satisfaction  of  the  breach 
of  Street's  covenant ;  I  should,  as  at  present  advised,  hold 
it  to  be  bad ;  for  Rowe  might  have  stipulated  that  plaintiff 
should  bring  this  action  for  his  indemnity ;  but  as  appears 
to  me.  the  plea  goes  further ;  it  avers  that  "  plaintiff 
accepted  and  received  the  same  "  (payment  from  Rowe)  "in 
full  satisfaction  and  discharge  of  his  said  damages,  and  of 
all  causes  of  action  in  respect  thereof,  and  exonerated  and 
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discharged  the  defendants  therefrom.''  The  plea  is  confused 
in  its  form  and  expression,  but  I  think  it  means  that  the 
plaintiff  accepted  payment  from  Rowe  in  satisfaction  as  well 
of  the  damages  to  which  defendants  were  liable  for  the  breach 
of  Street's  covenant,  and  of  all  causes  of  action  in  respect 
thereof,  as  of  those  to  which  Rowe  was  liable  on  his  own 
covenant,  which  would  not  be  prima  facie  unreasonable, 
for  it  is  not  to  be  supposed  the  plaintiff  seeks  a  double  com- 
pensation. 

I  think,  therefore,  the  plaintiff  should  have  taken  issue  on 
the  payment  by  Rowe  having  been  accepted  in  discharge  of 
the  breach  of  covenant  stated  in  the  declaration,  if  the  pay- 
ment by  Rowe  is  admitted.  I  treat  the  last  allegation  of 
exoneration  and  discharge  of  defendants  as  a  mere  state- 
ment of  a  consequence  in  law  of  the  acceptance  of  money  in 
satisfaction. 

Judgment  should,  therefore,  I  think,  be  given  for  the 
plaintiff  on  the  demurrer  to  the  declaration,  and  for  the 
defendant  on  the  demurrer  to  the  plea. 

Judgment  for  plaintiff  on  the  demurrer  to 
the  declaration,  and  for  the  defendant 
on  the  demurrer  to  the  plea. 


Bethsheba  Brass  v.  George  Hardy. 

Tenant  in  tail — Surrender — Dower. 

Special  Case. 

a.  by  will  devised  a  certain  lot  of  land  to  B,  for  her  natural  life,  and  then 
to  C.  during  his  natural  life,  and  then  to  his  heirs  for  ever,  B,  conse- 
quently executed  a  writing,  by  which  she  agrees  to  demise  the  land  in 
question  for  all  her  term  and  interest  to  C,  in  consideration  of  his 
allowing  her  the  occupation  and  use  of  certain  portions  of  the  premi- 
ses, &c. 

Held,  that  the  force  of  the  surrender  to  C,  which  was  affected  by  the  demise 
to  him  of  all  the  term  of  interest  of  B.,  the  tenant  for  life  passed  to  him 
an  estate  in  fee  simple  in  possession  whereof  his  wife  was  entitled  to 
dower. 

The  following  facts  were  stated  as  a  special  case  for  the 
court :  1st — That  David  Brass,  the  father  of  Henry  Brass, 
the  husband  of  the  demandant,  died  seised  of  lot  No.  5,  in 
the  west  side  of  the  Great  Cataracqui  in  the  township  of 
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Kingston,  in  the  County  of  Frontenac,  having  first  made  his 
will,  properly  executed  and  attested  for  passing  real  estate, 
and  that  by  such  will  he  devised  the  lands  in  question  to  the 
husband  of  the  demandant  in  the  following  words  : 

In  the  name  of  God,  Amen — "  I  David  Brass,  the  elder, 
of  the  Township  of  Kingston,  in  the  County  of  Frontenac, 
gentleman,  duly  impressed  with  the  uncertainty  of  life,  and 
knowing  that  it  is  appointed  for  all  men  to  die,  and  in  order 
that  I  may  be  the  better  prepared  to  leave  this  world,  when 
ever  it  shall  please  the  Almighty  to  call  me  hence,  do  hereby, 
while  I  have  ability  and  understanding  to  do  so,  make  the 
folio mng  disposition  of  my  concerns :  I  give,  devise,  and 
bequeath  to  my  beloved  wife  Mary  Magdalen  Brass  all  sucli 
personal  estate  of  whatsoever  nature  or  kind  as  I  may  have, 
subject  to  the  payment  of  my  debts,  to  have  and  to  hold  the 
same  for  her  sole  use  and  benefit,  and  at  her  disposal  during 
her  natural  life,  and  also  the  use,  possession,  and  emolu- 
ments of  the  house  and  premises  in  which  I  reside,  being 
lot  No.  5,  on  the  west  side  of  the  Great  Cataracqui,  Town- 
ship of  Kingston,  to  have  and  to  hold  the  same,  with  all  the 
appurtenances  thereto  belonging,  during  her  natural  life. 

I  also  bequeath  to  my  dearly  beloved  wife  Mary  Magda- 
len Brass  a  lot  of  land  in  the  Township  -of  Elizabethtown, 
No.  28,  two  hundred  acres,  be  the  same  more  or  less. 

I  give  and  bequeath  to  my  son  Henry  Brass  after  the 
decease  of  my  wife,  lot  No.  5,  on  the  west  side  of  the  Great 
Cataracqui,  during  his  natural  life,  and  then  to  his  heirs 
for  ever. 

2nd.  That  Mary  Magdalen  Brass,  the  wife  of  the  testa- 
tor in  the  will  mentioned,  on  the  14th  of  April,  1835,  and 
after  the  death  of  the  testator,  made  an  agreement  with 
Henry  Brass,  the  husband  of  the  demandant  in  the  words 
and  figures  following,  viz. : 

"  An  agreement  made  this  14th  day  of  April,  1835,  be- 
tween Mary  Magdalen  Brass,  of  the  Township  of  Kingston, 
widow,  of  the  one  part,  and  Henry  Brass,  of  the  same  Town- 
ship, son  of  the  said  Mary  Magdalen  Brass,  of  the  other 
part. 

"  Witnesseth  that  the  said  Mary  Magdalen  Brass  for  the 
consideration  hereinafter  mentioned  hereby  agrees  to  demise, 
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lease,  let,  and  to  farm  let  to  the  said  Henry  Brass,  all  that 
dwelling  house  and  buildings,  farm  lands,  gardens,  and 
premises,  situate  in  the  said  Township  of  Kingston,  and  now 
occupied  by  the  said  Mary  Magdalen  Brass,  for  all  her  term 
and  interest.  He  the  said  Henry  Brass  allowing  his  said 
mother  to  occupy  the  parlor,  with  the  bed  room  with  the  glass 
door  adjoining  thereto,  and  also  the  south  garden  and  all  the 
fruit  therein,  and  also  allowing  her  for  her  own  use  and 
benefit,  half  of  all  the  other  apples  on  the  premises,  and 
also  allowing  her  one  third  of  the  produce  of  the  farm, 
without  making  any  deduction  for  seed  or  other  expenses. 
And  also  to  keep  one  horse  and  two  cows,  to  be  found  with 
fodder  during  the  winter  by  the  said  Mary  Magdalen  Brass 
as  also  the  horse  ;  but  the  said  Henry  Brass  is  to  have  the 
use  of  the  said  horse  upon  the  farm ;  and  the  said  Henry 
Brass  is  also  to  find  his  said  mother  with  fire  wood  for  one 
stove,  and  to  allow  her  to  use  the  fire  in  the  kitchen  for 
cooking  or  any  other  necessary  purpose,  and  also  the  apple 
cellar. 

"  As  witness  the  hands  and  seals  of  the  said  parties. 
(Signed,)      Henry  Brass,  L.S. 

her 

Mary  Magdalen  x  Brass,  L.S. 

mark. 

"Witness,      Charles  Thomas,  L.S. 
W.  Dawe,  L.S." 

3rd.  That  the  said  Henry  Brass,  during  the  life  time  of 
his  mother,  the  said  Mary  Magdalen  Brass,  joined  with  his 
son  Robert  in  conveying  the  said  premises  to  the  said  Hon- 
ourable Archibald  McLean,  who  conveyed  the  same  to  John 
McLean,  through  whom  the  said  tenant  claims. 

4th.  That  Henry  Brass,  husband  of  the  demandant,  was 
the  eldest  son  and  heir  of  the  said  David  Brass,  and  that  he 
died  on  the  31st  of  October,  1852,  and  that  the  demandant 
was  his  wife,  and  is  now  his  widow. 

If  the  court  should  be  of  opinion  that  the  said  Henry 
Brass  took  such  an  estate  in  the  land  in  the  will  as  entitled 
his  wife,  the  present  demandant,  to  dower  therein  as  against 
the  tenant,  then  it  was  agreed  that  judgment  be  entered  for 
the  demandant  in  the  usual  form  for  her  dower  in  the  lands 
above-mentioned  and  costs  of  suit. 

If  the  court  were  of  the  opinion  that  the  said  Henry 
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Brass,  the  husband  of  the  demandant,  took  only  a  life  interest 
under  the  said  will,  then  it  was.  agreed  that  judgment  be 
entered  for  the  tenant  with  costs  of  suit. 

MeMiehael  for  demandant.  The  conveyance  from  Henry 
Brass  was  made  during  his  mother's  life,  but  before  it,  she 
had  demised  to  him,  and  so  her  life  estate  was  merged  in  the 
reversion.  He  had  a  reversion  in  possession,  and  dower 
would  attach  on  it.  Co.  Lit.  32  ;  Roper  359  ;  Gumming  v. 
Alguire,  12  Q.  B.  U.  C.  330. 

The  effect  of  the  conveyance  by  Henry  Brass  to  this  de- 
fendant estops  the  latter  from  denying  that  the  former  was 
seised  in  fee.  Roper  358.  The  devise  comes  within  the 
rule  of  Shelly's  case.  The  only  thing  wanting  to  the  right 
to  dower  was  the  seisin,  and  the  tenant  now  in  possession  is 
estopped  from  denying  the  title  of  Brass  to  the  seisin. 
Hanly  v.  Webb,  5  Madd.  407 ;  Blundell  v.  Baugh,  1  Sir 
Wm.  Jones,  317. 

If  Brass  had  only  conveyed  the  reversion,  there  would  be 
no  such  estoppel,  but  he  conveys  a  present  estate  in  fee 
simple  in  possession,  and  defendant  takes  that.    Roper  368. 

Had  not  Brass  an  estate  of  freehold  and  the  reversion, 
the  first  derived  from  his  mother,  the  second  under  the  will  ? 

A.  Kirhpatrich. — Was  the  mother's  estate  for  life  merged 
in  his  reversion  ?  If  she  reserved  any  thing  there  would  be 
no  merger.  She  does  not  convey  all,  but  part  only.  4 
Crone's  Dig.  85,  words  necessary  to  operate  as  a  surrender. 

The  mother  kept  a  part — did  not  surrender  all,  and  the 
words  do  not  shew  a  surrender,  but  merely  a  demise.  Co. 
Lit.  42  a ;  1  Ed.  316  ;  Brook  Est.  PI.  6 ;  13  Rd.  2  ;  Dower 
95 ;  7  H.  6.  3 ;  18  Ed.  3-48 ;  2  Roll.  496  pi.  67 ;  Brook 
Dower  PL  17  ;  Parke  58. 

Draper,  C.  J. — By  the  will,  Henry  Brass  took  a  re- 
mainder in  fee  expectant  on  the  determination  of  the  estate 
for  life  devised  to  his  mother. 

While  the  life  estate  continued,  his  wife  would  not  be 
dowable  out  of  this  land. 
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The  single  question  therefore  is,  whether,  by  the  agree- 
ment of  the  14th  April,  1835,  their  life  estate  was  surren- 
dered and  became  merged  in  the  remainder. 

The  first  point  to  be  determined  is,  whether  the  agree- 
ment of  the  14th  April,  1835,  operates  as  an  agreement 
only,  or  as  a  present  demise.  The  words  are,  the  said  M.  M. 
Brass  agrees,  for  the  consideration  thereinafter  mentioned, 
to  lease,  let,  and  to  farm  let  all  that,  &c.,  for  all  her  term  and 
interest  therein.  The  considerations  move  from  the  lessee, 
he  "  allowing,"  which  I  construe  agreeing  to  allow.  Looking 
at  the  frame  of  the  instrument,  as  an  "  agreement"  between 
these  parties,  I  think  covenant  would  lie  against  him  if 
he  failed  in  allowing  any  thing  stipulated  for.  Then  there 
is  no  allusion  whatever  to  the  executing  any  future  instru- 
ment, and  every  thing  to  be  done  on  each  side  is  expressed. 
I  think  there  is  no  question  that  it  operates  as  a  present 
demise  of  the  premises. 

Then  this  demise  is  for  the  whole  term  and  interest  of  the 
lessor.  There  is  no  reversion  left  in  her.  She  demises  her 
whole  estate  as  tenant  for  life. 

There  is  nothing  excepted  out  of  the  demise,  for  though 
there  are  stipulations,  that  the  tenant  for  life  is  to  have  certain 
benefits  out  of  the  premises,  they  are  only  stipulated  by  the 
lessee  "  allowing"  the  tenant  for  life  to  have  them.  They 
are  treated  as  considerations  proceeding  from  him,  which 
involves  the  admission  that  they  had  become  vested  in  him. 
If  this  view  be  correct,  the  whole  interest  of  the  tenant  for 
life  passed  to  him  in  remainder,  and  livery  of  seisin  never 
was  necessary  for  the  surrender  of  an  estate  for  life.  It 
appears  to  me,  therefore,  that  the  husband  of  the  demandant 
had,  by  force  of  the  surrender,  which  was  efiected  by  the 
demise  to  him  of  all  the  term  and  interest  of  the  tenant  for 
life,  an  estate  in  fee  simple  in  possession  whereof  his  wife 
was  entitled  to  dower. 

The  Chief  Justice  referred  to  Doe  v.  Ries,  8  Bing. 
178,  and  the  cases  therein  cited ;  Stainforth  v.  Fox,  7 
Bing.  590 ;  Chapman  v.  Bluck,  4  Bing.  N.  C.  187  ;  War- 
man  V.  Faithful,  5  B.  &  Ad.  1042 ;  Morgan  v.  Bissell,  3 
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Taunt.  65 ;  Jones  v.  Keynolds,  1  Q.  B.  506 ;  Stratton  v. 
Pettit,  16  C.  B.  420 ;  Tarte  v.  Darby,  15  M.  &  W.  601 ; 
Doe  Morgan  v.  Powell,  7  M.  &  Gr.  980 ;  Smith  v.  Maple- 
back,  1  T.  B.  441 ;  Brook  Abr.  Surrender  PL  5,  6,  &  IT; 
Preston  on  Estates,  238. 


Wardell  v.  Chisholm. 

Pound-keepers —  Their  liability. 
A  pound-keeper  is  a  public  officer  discliarging  a  public  duty,  and  is  not  liable 
for  detaining  a  distress,  unless  lie  has  done  some  act  beyond  his  duty, 
whereby  the  owner  of  the  things  impounded  suffered  some  particular 
damage  not  recoverable  against  the  distrainer  or  party  impounding  ;  or 
when,  by  going  out  of  the  line  of  his  duty,  he  makes  himself  a  party  to 
some  illegal  act  of  the  distrainers. 

Declaratioit  that  defendant  wrongfully  detained  from 
plaintilF  two  mares,  claiming  a  return,  or  their  value  and 
damages  for  their  detention. 

Plea,  that  the  mares  were  lawfully  impounded  in  the 
common  pound  of  the  township  of  West  Flamborough,  by 
virtue  of  a  by-law  of  the  municipality  of  that  township,  of 
which  defendant  was  the  lawfully  appointed  keeper,  by  reason 
whereof  it  was  his  duty  to  detain  the  mares  until  payment  of 
a  certain  lien  or  damages  and  costs,  which  under  the  by-law 
were  lawfully  awarded  against,  and  imposed  upon,  the  said 
mares  or  their  owner,  for  breach  of  a  by-law  of  the  said 
municipality  made  by  plaintiff,  but  which  payment  plain- 
tiff refused  to  make,  wherefore  defendant  as  poundkeeper 
detained  the  said  mares. 

Keplication,  that  the  lien  or  damages  were  not  lawfully 
awarded,  and  that  plaintiff  was  ready  to  pay  the  costs,  and 
offered  to  pay  them,  but  defendant  refused  to  accept  them, 
and  committed  the  grievances  in  the  declaration  mentioned. 

The  trial  took  place  at  Hamilton,  in  September,  1858^ 
before  Hag  arty,  J.  The  plaintiff  proved  that  his  mares  were 
in  the  pound  of  which  defendant  was  the  keeper ;  that  plain- 
tiff demanded  them,  but  defendant  would  not  give  them  up 
without  the  following  sums  were  paid  :  $1.50  for  the  fence 
viewers,  $1.50  for  damages  done  to  crops  by  the  mares,  and 
$1.50  for  pound-keeper's  fees.    The  plaintiff  tendered  the 
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money  for  the  fees  on  the  1st  July,  1858,  but  refused  to  pay 
the  other  charges.  Fence  viewers  had  been  to  veiw  the 
place  where  the  mares  had  escaped  from  the  pasture  (for  they 
were  not  running  at  large)  into  the  lands  of  one  Dixon, 
that  same  day.  The  horses  remained  two  or  three  days  in 
pound,  until  the  sheriff's  officers  took  them  out. 

For  the  defence,  it  was  objected,  that  no  notice  of  action 
was  served. 

A  by-law  of  the  municipality  was  proved,  passed  the  5th 
of  April,  1856,  by  which  it  was  among  other  things  enacted, 
that  the  pound-keepers  should  provide  sufficient  yards  or  en- 
closures, "  and  he  is  hereby  authorised  and  required,  to  im- 
pound all  animals  unlawfully  running  at  large,  trespassing  or 
doing  damage,  that  may  be  delivered  to  him  by  any  persons 
resident  within  his  division,  taking  up  the  same.  That  it 
shall  be  the  duty  of  every  person  taking  any  animal  to  a 
pound-keeper  to  be  impounded,  to  state  in  writing  to  the 
pound-keeper  all  demands  he  may  have  against  the  owner  of 
such  animals,  for  damage  done  by  them ;  and  in  case  the 
owner  shall  tender  to  the  pound-keeper  the  full  sum  which 
shall  be  awarded  as  damages  to  the  party  suffering,  with  the 
costs  then  incurred,  the  owner  shall  not  be  liable  to  any  costs 
afterwards  incurred."  The  pound-keeper  is  required,  when 
the  owner  of  the  animal  impounded  shall  object  to  the  amount 
of  damages  claimed,  within  forty-eight  bourse  after  the  im- 
pounding, to  notify  three  disinterested  freeholders  or  house- 
holders, farmers  in  the  township,  to  appraise  the  damages,  and 
to  judge  of  the  sufficiency  of  the  fence  enclosing  the  ground 
wherein  such  animals  were  found  doing  damage,  and  they, 
or  two  of  them,  shall  view  or  determine  whether  the  fence  is 
lawful,  according  to  the  regulation  of  the  township  meeting, 
and  if  so,  to  appraise  the  damage,  and  having  reduced  this 
award  to  writing,  to  deliver  it  to  the  pound-keeper." 

The  plaintiff  then  proved  that  three  freeholders  were  called 
on  by  the  pound-keeper,  and  valued  the  damage  done  to  John 
Dixon's  crops,  by  horses  which  broke  in.  All  three  signed  the 
appraisement.  The  plaintiff  was  that  day,  (1st  July,  1858,) 
in  the  field  with  the  valuators,  and  showed  them  the  horses 
in  the  defendawt's  pound.   The  defendant  was  not  present 
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when  the  award  was  drawn  up.  The  witness  who  stated  this 
proved  that  he  was  not  a  fence  viewer,  and  hardly  knew  what 
constituted  a  lawful  fence ;  thought  the  fences  would  keep 
out  any  thing  not  breachy.  The  arbitrators  concluded  that 
the  fence  was  not  a  lawful  one.  Each  arbitrator  received  a 
fee  of  2s.  6s.,  paid  by  defendant. 

The  award  was  as  follows  :  "  West  Fiamboro',  July  1, 
1858.  "We,  (naming  the  three,)  viewed  the  damages 
against  Francis  Wardell  to  John  Dixon,  to  the  amount  of  one 
dollar," — signed  by  them  all.  John  Dickson  swore  he  made 
his  claim  in  writing,  and  handed  it  in  to  defendant  on  the 
29th  of  June,  1858,  the  day  the  horses  were  put  in  ;  that 
the  defence  was  bad,  and  after  the  damage  done  the  plaintiff 
repaired  it:  it  was  a  line  fence:  one  of  the  mares  was 
breachy. 

For  the  plaintiff,  it  was  objected  the  award  was  bad,  not 
stating  the  arbitrators  had  viewed  the  fences,  and  found 
them  unlawful.    That  the  defendant  was  aware  of  this. 

The  learned  judge  told  the  jury  that  unless  the  damages 
were  tendered,  or  a  tender  of  them  waived,  the  tender  of 
costs  only  was  insufficient ;  that  he  did  not  think  the  pound- 
keeper  should  be  made  to  suffer  for  an  omission  of  the 
arbitrators  to  do  all  required  of  them  by  the  by-law  ;  that  he 
must  require  payment  of  the  damages  before  giving  up  the 
cattle.  To  this  direction  plaintiff's  counsel  objected,  contend- 
ing that  the  replication  meant  that  the  damages  were  unlaw- 
fully awarded,  and  therefore  defendant  had  no  right  to  claim 
them. 

The  jury  found  for  defendant. 

In  Michaelmas  Term,  Rohinson  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  evidence  that  damage  was  im- 
properly awarded  was  rejected,  and  for  misdirection  in 
charging  that  defendant  was  not  to  know  whether  the  ap- 
praisers had  viewed  the  fence  or  no,  and  improperly  admit- 
ting in  evidence  the  memorandum  made  by  the  appraisers. 

In  Hilary  Term  A.  Qrooks  shewed  cause,  citing  Badkin 
V.  Powell,  Coup.  476  ;  and  Brandling  v.  Kent,  1  T.  R.  60. 
He  insisted  that  the  pound-keeper  was  not  responsible  for 


128 


COMMON  PLEAS,  HILARY  TERM,  22  VIC. 


the  propriety  of  the  claim  for  damages,  and  could  not  be 
called  upon  to  sustain  it. 

S.  Richards,  Q.  C,  contra,  insisted  that  the  pound-keeper 
was  bound  to  maintain  the  propriety  of  the  charges  advanced, 
if  he  kept  the  plaintiff  out  of  the  possession  of  his  property 
until  they  were  paid — if  he  justify  under  them,  he  must  be 
prepared  to  maintain  them.  The  proceedings  to  ascertain 
the  damage  were  clearly  not  warranted  by  the  by-law,  and  did 
not  comply  with  it. 

Draper,  C.  J.— I  intimated  a  strong  opinion  during  the 
argument  that  this  action  would  not  lie  against  the  defendant, 
who  states  in  his  plea  that  he  is  the  lawfully  appointed  pound- 
keeper,  a  statement  not  denied  by  the  plaintiff.  The  regulations 
affecting  the  discharge  of  his  duty,  given  in  evidence,  do  not 
iti  my  opinion  affect  the  liability  of  the  pound-keeper,  unless 
possibly  in  a  case  where  he  was  guilty  of  a  breach  and  viola- 
tion of  some  thing  particularly  directed  by  the  by-law,  owing 
to  which  the  owner  of  the  things  impounded  suffered  some 
particular  damage  not  recoverable  against  the  distrainer,  or 
party  impounding. 

In  Badkin  v.  Powell  (Coup.  476),  cited  by  Mr.  Crooks,  it 
was  held  that  trespass  vi  et  armis  does  not  lie  against  a  pound- 
keeper  merely  for  receiving  a  distress,  though  the  original  tak- 
ing were  tortious,  though  by  going  beyond  his  duty,  and  so 
assenting  to  the  trespass  committed,  he  may  make  himself 
liable  to  an  action.  In  that  case  the  pound-keeper  was 
joined  as  a  trespasser  with  other  two  parties,  who  took  the 
goods  unlawfully  and  impounded  them.  Lord  Mansfield 
says :  "  The  pound  is  the  custody  of  the  law,  and  the  pound- 
keeper  is  bound  to  take  and  Tceep  whatever  is  brought  to  him 
at  the  peril  of  the  person  who  brings  it."  "If  wrongfully 
taken  the^/  are  answerable,  not  he.  It  would  be  terrible  if 
the  pound-keeper  were  liable  to  an  action  for  refusing  to  take 
cattle  in,  and  were  also  liable  in  another  action  for  not  letting 
them  go."  "  When  the  cattle  are  once  impounded,  7ie  cannot 
let  them  go  without  a  replevin,  or  without  the  consent  of  the 
party.   Upon  their  being  released  he  is  entitled  to  legal  fees. ' ' 
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And  in  Brandling  v.  Kent  (1  T.  K.  60),  also  cited  by  Mr. 
CrooJcs,  this  decision  is  quoted  and  relied  upon  by  Buller,  J., 
in  giving  judgment. 

In  Lindon  v.  Hooper  (Coup.  414),  Lord  Mansfield  observes : 
"  Distraining  cattle  doing  damage  is  a  summary  execution  in 
the  first  instance.  The  distrainor  must  take  care  to  be  formally 
ri^ht ;  he  must  seize  them  in  the  act,  upon  the  spot."  "  The 
law  has  provided  two  precise  remedies  for  the  proprietor  of 
cattle  which  happen  to  be  impounded— 1st.  He  may  replevy. 
2ndly.  If  he  does  not  choose  to  replevy,  but  is  desirous  to 
have  his  cattle  immediately  re-delivered,  he  may  make 
amends  and  then  bring  an  action  of  trespass  for  taking  his 
cattle,  and  particularly  charge  the  money  so  paid  by  way  of 
amends,  as  an  aggravation  of  the  damage  occasioned  by  the 
trespass." 

I  do  not  think  it  makes  any  difference  that  the  declaration  • 
in  this  case  complains  only  of  a  wrongful  detention,  and  not 
of  a  wrongful  taking.  The  action  is  in  both  cases  replevin' 
whether  brought  under  our  statute  for  the  unlawful  caption 
and  detention,  or  for  the  unlawful  detention  only.  When 
Lord  Mansfield  says  that  the  pound-keeper  cannot  let  things 
impounded  go  "  without  a  replevin,"  he  obviously  means  a 
replevin  brought  against  the  distrainer.  Replevin  lies 
against  him  who  takes,  or  him  who  commands  the  taking  ; 
the  bailiff  who  seizes,  and  the  party  who  directs  the  seizure, 
may  both  be  sued.  But  the  situation  of  a  pound-keeper  is 
not  that  of  a  bailiff  or  servant.  He  is  a  public  officer  dis- 
charging a  public  duty,  and  this  is  as  much  in  the  heeding 
as  in  the  receiving.  After  the  goods  are  left  in  his  hands, 
if  they  are  taken  away  by  pound-breach,  the  injury  is  not  to 
him,  but  to  the  distrainer,  who  may  sue  for  it,  and  in  whose 
possession  at  the  common  law.  I  take  it,  the  things  dis- 
trained are  held  to  be,  while  impounded.  Coatsworth  v. 
Bennison  (1  Salk.  24T,  248), 

The  plaintiff  in  this  case  by  not  complaining  of  the  taking, 
has  in  effect  admitted  that  it  was  lawful ;  he  does  not  in  any 
way  endeavour  to  recover  because  his  cattle  were  not  taken 
damage  feasant^  but  he  complains  at  the  trial  that  the  arbi- 
trators called  in  under  the  by-laWj  improperly  awarded 
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damage,  because  his  fences  were  lawfully  sufficieDt  to  keep 
his  horses  in,  but  of  this  he  gives  no  evidence,  and  these 
arbitrators  in  effect  did,  under  the  by-law,  determine  that 
question  against  him,  though  it  must  be  admitted  that  a  very 
unsatisfactory  account  of  their  proceeding  is  given  by  that 
one  of  them  who  was  examined.  But  what  is  this  to  the 
pound-keeper,  who  is  not  proved  to  have  done  any  thing  but 
what  his  duty  required,  under  the  general  law,  or  under  the 
by-law.  Linden  v.  Hooper  shews  what  the  plaintiff's  remedies 
are,  and  an  action  against  the  pound-keeper  is  not  one  of 
them,  unless  he  makes  himself,  by  going  out  of  the  line  of 
his  duty,  a  party  to  some  illegal  act  of  the  distrainers. 

There  may  be  difficulty  for  the  defendant  on  these  plead- 
ings to  get  back  the  mares,  or  to  recover  the  damage  awarded 
against  the  plaintiff.  AVith  that  our  present  judgment  has 
no  concern ;  but  we  are  of  opinion  the  rule  should  be  dis- 
charged. 

Per  cur. — E-ule  discharged. 


Kingston  v.  Chapman. 

Bill  of  sale — Schedule — Filing. 
A  bill  of  sale  conveying  all  the  goods,  chatties,  furniture,  and  household 
stuff  "now  in  Swords'  Hotel,  Toronto,  or  particularly  mentioned  and 
expressed  in  a  certain  schedule  marked  A.  hereunder  written  or  hereunto 
annexed,"  will  not  give  the  grantee  any  title  in  goods  not  mentioned  and 
described  in  the  schedule. 

This  was  an  interpleader  issue  ordered  by  the  Chief  Justice 
of  the  Oommon  Pleas,  to  try  the  question  whether  at 
the  time  of  the  seizure  of  certain  goods  and  chatties 
by  the  sheriff  of  the  united  counties  of  York  and  Peel, 
under  a  certain  writ  of  fieri  facias  issued  out  of  the 
Court  of  Queen's  Bench  on  the  fifteenth  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-eight,  and  placed  in  the  sheriff's  hands  on  the  eighteenth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-eight,  for  having  execution  on  a  judgment 
recovered  in  the  Court  of  Queen's  Bench  by  the  now  defen- 
dant against  one  Patrick  Swords,  were,  or  any  part  was,  at 
the  time  of  such  seizure  the  property  of  the  above  plaintiff  as 
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against  tlie  above  defendant.  The  judgment  on  which  said 
writ  issued  is  admitted ;  the  seizure  took  place  the  twentieth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-eight. 

The  goods  and  chatties  are  claimed  under  a  chattel  mort- 
gage, duly  executed,  sworn  to  and  registered,  dated  the 
sixteenth  day  of  October,  in  the  year  of  Lord  one  thousand 
eight  hundred  and  fifty-seven,  and  made  by  said  Patrick 
Swords  to  the  plaintiff  for  securing  the  sum  of  four  hundred 
and  fifteen  pounds  and  interest,  the  said  chattel  mortgage 
runs  thus : 

This  indenture  made  the  sixteenth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven, 
between  Patrick  Swords,  of  the  city  of  Toronto,  in  the  county 
of  York,  and  province  of  Canada,  innkeeper,  of  the  first 
part,  and  Frederick  Kingston,  of  the  same  place,  and  John 
Hutchison,  of  the  same  place,  merchants,  of  the  second  part ; 
witnesseth,  that  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  four  hundred  and  fifteen  pounds 
of  lawful  money  of  Canada,  now  due  and  owing  to  the 
said  Frederick  Kingston,  and  of  the  sum  of  five  hun- 
dred and  five  pounds  of  like  lawful  money  now  due  and 
owing  to  the  said  John  Hutchison ;  hath  granted,  bargained, 
sold,  and  assigned,  and  by  these  presents  doth  grant,  bar- 
gain, sell,  and  assign,  unto  the  said  parties  of  the  second 
part,  their  executors,  administrators,  and  assigns,  all  and 
singular,  the  goods,  chattels,  furniture,  and  household  stuff, 
now  in  Swords'  Hotel,  Toronto,  or  particularly  mentioned 
and  expressed  in  a  certain  schedule  marked  A.  hereunder 
written  or  hereunto  annexed,  and  also  all  debts,  dues,  notes 
and  demands,  due  to  the  said  Swords,  and  all  books  thereto 
relating;  to  have  and  to  hold,  all  and  singular,  the  said 
goods  and  chattels,  furniture  and  household  stuff,  debts, 
dues,  notes,  and  demands,  and  books  relating  thereto,  here- 
inbefore granted,  bargained,  sold,  and  assigned,  or  mentioned, 
or  intended  so  to  be,  unto  the  said  parties  of  the  second  part, 
their  executors,  administrators,  and  assigns,  for  ever. 

The  said  goods  and  chattels  seized  by  the  said  sheriff,  or 
any  or  either  of  them  were  not,  nor  are  specified,  mentioned, 
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or  expressed  in  said  schedule,  but  were  in  Swords'  Hotel, 
mentioned  in  the  said  mortgage  ;  at  the  time  said  mortgage 
was  executed  no  delivery  was  made,  nor  any  possession  of 
the  said  goods,  or  any  part  thereof,  taken  by  the  said  plain- 
tiff, or  his  co-mortgagee,  or  any  one  claiming  under  them, 
before  or  at  the  time  of  the  execution  of  the  said  mortgage, 
or  at  any  time  before  the  seizure  of  the  said  goods  by  the 
sheriff  under  the  SB>id  fieri  facias  ;  but  said  goods,  and  all  of 
them,  before,  and  at  the  time  of  the  execution  of  the  said 
mortgage,  and  from  thence  until  they  were  seized  by  the  said 
sheriff  under  the  said  writ  were,  and  continued  to  be,  in  the 
actual  possession  of  the  said  Patrick  Swords,  the  mortgagor, 
and  the  defendant  in  the  said  writ  of  fieri  facias. 

There  is  no  description  of  the  said  goods  (the  right  of 
property  of  which  is  now  in  dispute)  in  the  said  mortgage, 
other  than  is  contained  in  the  said  words  :  "  All  and  singular 
^  the  goods,  chattels,  furniture,  and  household  stuff,  now  in 
Swords'  Hotel,  Toronto,  or  particularly  mentioned  or  expressed 
in  a  certain  schedule  marked  A.  hereunder  written,  or  here- 
unto annexed,"  although  certain  other  goods  and  chattels 
were  mentioned  in  the  said  schedule,  and  which  are  admitted 
to  be  the  property  of  the  above  defendant,  as  against  the 
above  plaintiff. 

The  question  for  the  opinion  of  the  court  is,  whether  the 
■  said  goods  and  chattels  so  seized  by  the  said  sheriff,  were 
conveyed  by  the  said  Patrick  Swords  to  the  said  Frederick 
Kingston,  by  the  aforesaid  chattel  mortgage,  of  the  16th  day 
October,  1857,  or  were  the  property  of  the  now  plaintiff  as 
against  the  now  defendant,  by  virtue  of  the  said  mortgage 
or  not. 

Nanton,  for  the  plaintiff. — The  mortgage  covers  all  the 
goods  in  Swords'  house,  or  in  a  schedule  attached  to  the 
mortgage. 

Richards, — 1st,  Is  the  assignment  certain  ?  Or  is  to  be 
read  as  disjunctive.  Does  he  mean  the  goods  in  the  house  or 
those  in  the  schedule  ?  If  or  is  to  be  read  and^  then  only  the 
goods  in  the  schedule  pass.  The  goods  seized  in  execution 
are  not  in  the  schedule.  Nothing  to  express  what  kind  of 
goods  they  are. 
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Draper,  C.  J. — By  tlie  bill  of  sale  Swords  conveys  to  the 
plaintiff  all  the  goods,  chattels,  furniture,  and  household  stuff, 
"  now  in  Swords'  Hotel,  Toronto,  or  particularly  mentioned 
and  expressed  in  a  certain  schedule  marked  A.  hereunder 
written  or  hereunto  annexed."  There  was  no  other  descrip- 
tion whatsoever  of  the  goods.  At  the  date  of  the  bill  of  sale 
there  were  goods  and  chattels  in  Swords'  Hotel  which  are  not 
mentioned  in  the  schedule,  and  they  remained  therein,  until 
the  20th  of  May,  1858,  when  the  sheriff  of  York  and  Peel 
levied  upon  them  to  satisfy  an  execution  against  Swords. 

If  the  word  "  or,"  is  to  be  read,  as  it  sometimes  is  read, 
in  order  to  give  effect  to  what  is  plainly  the  intention  of  the 
parties,  as  "  and"  conjunctive,  and  not  disjunctive,  then  the 
plaintiff 's  case  fails,  in  limine.  No  goods  mentioned  in  the 
schedule  have  been  levied  on. 

If  the  word  "or  "  is  to  be  read  disjunctively,  it  is  argued 
for  the  defendant,  that  the  instrument  is  void  for  uncertainty, 
as  to  whether  the  goods  in  the  hotel,  or  the  goods  mentioned 
in  the  schedule,  were  meant  to  be  conveyed.  I  do  not  think 
this  objection  of  any  weight.  The  reading  of  the  instrument 
may  be  fairly  thus :  all  the  goods,  &c.,  of  Swords',  whether 
in  the  hotel  or  in  the  schedule,  in  which  might  be  mentioned 
goods  not  actually  in  the  hotel  itself,  and  the  rule  is,  if 
possible,  to  uphold  the  instrument  by  construction,  not  to 
render  it  nugatory. 

Considering  the  words  of  the  4th  section  of  20  Vic,  ch.  3, 
that  "  all  the  instruments  mentioned  in  this  act,  whether  for 
the  sale  or  mortgage  of  goods  and  chattels,  shall  contain  such 
efficient  and  full  description  thereof  that  the  same  may  be 
thereby  readily  and  easily  known  and  distinguished,"  and 
that  we  must  assume  this  act  to  have  been  in  the  contempla- 
tion of  the  parties  when,  on  the  16th  of  October,  1857,  they 
made  and  accepted  the  bill  of  sale,  a  strong  argument  arises 
in  favour  of  reading  the  word  "or"  as  and.'' 

If  that  is  going  too  far,  then  it  is  to  be  considered  that  with 
knowledge  of  the  act,  they  do  frame  a  schedule  mentioning 
goods,  some  and  perhaps  all  of  which  were  in  Swords'  Hotel  at 
the  moment,  meaning  doubtless  to  give  an  efficient  and  full 
description  thereof."  Either  this  was  necessary  or  it  was  not. 
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If  necessary,  then  the  schedule  should  have  contained  all  the 
goods,  &c.,  intended  to  be  conveyed.  If  unnecessary,  that 
can  only  be  because  we  are  prepared  to  hold  that  under  all 
circumstances  the  merely  describing  chattels,  as  those  which 
are  in  a  named  building,  is  "  an  efficient  and  full  description," 
without  any  thing  else  appearing  in  or  dehors  the  instrument. 
Although  I  foresee  great  difficulty  in  determining  the  precise 
meaning  and  effect  of  these  words,  I  am  not  prepared  to  go 
so  far  as  to  decide  that  such  is  its  proper  construction,  and 
therefore  I  am  of  opinion  the  defendant  is  entitled  to  our 
judgment. 

Per  ci^r.— Judgment  for  defendant. 


Stock  v.  The  Great  Western  Railway. 

Corporations — Executory  contracts  by — Excessive  damages. 

The  plaintiff  and  defendants  entered  into  an  agreement,  the  former  to  per- 
form certain  work  for  the  latter  upon  certain  conditions.  The  plaintiff 
executed  the  contract,  and  the  defendants'  engineer  signed  it  on  their 
behalf,  without  attaching  the  seal  of  the  company. 

Upon  an  action  brought  by  plaintiff  for  work  and  labour  performed  and 
executed,  the  defendants  put  on  the  reward  a  plea  denying  the  contract. 

Held,  that  having  by  their  pleadings  denied  the  contract,  they  cannot  in- 
voke its  aid  to  prevent  the  recovery  of  damages  by  the  plaintiff. 

Held,  also,  that  the  contract  being  void  for  want,  of  mutuality,  the  plaintiff 
might  recover  for  work  done. 

The  case  having  been  twice  tried,  and  the  second  jury  being  a  special  one 
struck  by  the  defendants  (against  whom  they  found  a  verdict),  the  court 
declined  to  interfere  on  that  ground. 

A  new  trial  having  been  granted  in  this  cause,  ante  vol.  7, 
p.  526,  and  the  defendants  having  complied  with  the  terms  of 
the  rule  granting  the  same,  the  case  was  again  brought 
down  to  trial  before  Chief  Justice  Dra^per^  at  Merrittsville, 
at  the  fall  assizes  for  1858.  The  record  has  been  somewhat 
changed  since  the  previous  trial,  the  plaintiff  having  entered 
a  nolle  'prosequi  as  to  the  first  count,  and  the  defendants 
having  added  the  following  plea  as  to  the  common  counts, 
viz.,  that  the  work  was  done  and  the  money  paid  under  a 
special  contract,  which  provided  that  all  differences  and  dis- 
putes between  the  parties  in  and  about  the  contract  in  the 
said  counts  mentioned,  or  the  performance  thereof  or  work 
done  thereunder,  the  decision  of  the  chief  engineer  for  the 
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time  being  of  the  defendants  sliould  be  binding  and  conclu- 
sive on  the  parties.  The  defendants  further  say,  that  the 
claim  made  in  the  said  counts  were  matters  of  difference  and 
dispute  between  plaintiff"  and  defendants  within  the  meaning 
of  the  provision,  and  were  referred  to  the  decision  of  the 
chief  engineer  according  to  the  meaning  of  the  said  con- 
tract, and  he  decided  that  plaintiff  had  no  right  to  receive  or 
recover  any  thing  from  defendants  in  respect  of  the  matters 
so  in  difference,  or  disputes  and  claims  in  this  action  as 
aforesaid.    On  this  plea  plaintiff  takes  issue. 

The  plaintiff  proved  that,  during  the  progress  of  the  work, 
he  was  detained  by  the  locomotives  and  carriages  of  the 
defendants  remaining  on  the  line  of  their  railway,  across 
which  plaintiff  had  placed  a  track  for  conveying  the  earth 
which  he  was  excavating  for  defendants :  that  the  steam 
excavators  and  staff"  of  men  of  plaintiff  were  detained  be- 
tween the  30th  of  October,  1855,  and  the  2nd  of  June, 
1856,  about  410  hours. 

It  was  admitted  that  ten  dollars  an  hour  was  a  fair  charge 
for  these  detentions.  The  plaintiff  claimed  that,  owing  to 
the  negligence  or  mistake  of  the  defendants'  engineer,  a 
considerable  portion  of  the  ground  had  to  be  gone  over  a 
second  time  with  carts,  and  was  excavated  by  hand  at  much 
increased  expense,  and  at  an  inconvenient  season  of  the 
year.  There  was  also  a  charge  for  keeping  a  man  at  a 
switch,  where  the  rails  laid  down  for  plaintiff 's  work  crossed 
the  defendants'  railway,  in  consequence  of  the  omission  on 
defendants'  part  to  put  in  crossing  plates  as  mentioned  in 
the  agreement.  There  was  a  small  sum  of  $8.70  admitted 
for  work  done  by  plaintiff's  men,  for  defendants'  trackmen, 
and  at  their  request. 

For  the  defendants,  evidence  was  called  to  shew,  that  for 
a  considerable  portion  of  the  time  when  it  was  claimed  the 
excavators  were  not  at  work,  because  of  the  detention  from 
defendants'  carriages,  locomotives,  &c,,  being  on  the  track ; 
the  real  cause  of  the  detention  was.  they  were  out  of  order  : 
that  as  to  going  over  the  work  a  second  time,  it  was  caused 
by  plaintiff's  own  negligence  in  not  doing  it  properly  at 
first,  and  from  the  fact  that  the  steam  excavators  could  not 
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work  profitably  in  some  part  of  the  work  to  witliin  two  feet 
of  the  proper  level  on  account  of  quick-sands.  They  fur- 
ther contended  that  all  the  fair  claim  for  detentions  had  been 
allowed ;  that  it  was  admitted  all  had  been  paid  up  to  the 
30th  of  October,  and  from  that  time  forth  the  engineer  in 
charge  of  the  work  had  decided  that  plaintiff  was  not  enti- 
tled to  any  thing.  They  produced  and  proved,  first,  a  me- 
morandum of  agreement,  dated  the  6th  February,  1855, 
purporting  to  be  between  the  parties,  whereby  the  plaintiff 
was  to  do  certain  excavation  for  defendants  at  the  Suspen- 
sion Bridge  depot,  according  to  the  manner  described  in  the 
specification  annexed.  The  work  contemplated  to  be  done 
according  to  that  specification  was  about  50,000  yards  on 
both  sides^of  the  track.  The  company  to  put  on  crossing 
plates  to  cross  the  main  track  in  doing  the  work  on  the 
south  side  of  the  line  ;  the  company  reserving  the  right  to 
close  the  contract  when  they  pleased,  on  remunerating  the 
contractor  according  to  the  judgment  of  the  engineer.  The 
company  to  use  its  best  endeavours  to  prevent  the  contrac- 
tor from  sustaining  any  let  or  hindrance  by  their  engines 
or  cars  during  the  performance  of  the  contract.  This  me- 
morandum was  signed  by  plaintiff,  and  for  the  Great  West- 
ern Railway  Company  by  Lowe  Reid,  engineer. 

Second,  an  agreement  between  the  same  parties,  dated 
the  same  day,  making  similar  provision  as  to  plaintiff  doing 
the  work,  and  defendants  putting  in  crossing-plates,  the 
whole  work  to  be  done  under  the  superintendence  and  direc- 
tion, and  subject  to  the  approval  of  an  engineer  or  other 
officer  or  agent  of  defendants  ;  the  price  the  same  as  in  the 
first  memorandum,  twenty-five  cents  a  yard,  and  when  car- 
ried over  two  thousand  feet  one  cent  per  yard  for  every  100 
feet  of  additional  hauling,  the  payments  to  be  made  monthly, 
retaining  10  per  cent,  until  the  contract  was  completed. 
Then  came  a  further  provision,  not  within  the  first  memo- 
randum of  agreement :  if  any  extra  work,  not  included  nor 
intended  to  be  included  in  the  contract,  should  be  required 
to  be  done,  it  should  be  paid  for  at  the  same  rate  as  that  in 
the  contract.  Defendants  reserved  to  themselves  the  right 
to  annul  the  contract,  giving  the  plaintiff  such  damages  and 
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compensation  "  as  shall  be  deemed  just  and  equitable  in  the 
judgment  and  opinion  of  the  chief  engineer  as  aforesaid,  of 
the  said  parties  of  the  second  part,  who  by  these  presents 
bind  themselves  to  abide  by  and  submit  to  such  award."  It 
was  also  stated  to  be  the  further  meaning  of  the  parties, 
that  in  all  diiferences  and  disputes  touching  the  doing  of 
the  said  work,  or  the  materials  provided  for  the  same,  or 
otherwise,  in  or  about  this  contract  or  the  performance 
tliereof,  the  decision  of  the  chief  engineer  for  the  time  being 
of  the  defendants  shall  be  binding  and  conclusive  on  the 
parties  hereto.  The  agreement  concluded  with  an  under- 
taking on  the  part  of  the  defendants  similar  to  that  already 
referred  to  in  the  first  memorandum,  that  they  would  use 
their  best  endeavours  to  prevent  any  hindrance  by  their 
engines  and  cars  during  the  progress  of  the  work. 

This  agreement  was  signed  and  sealed  by  plaintiff,  but 
not  by  defendants,  or  any  one  on  their  behalf.  It  did  not 
clearly  appear  when  the  second  contract,  signed  by  plaintiff 
alone,  was  executed  by  him.  Mr.  Reid,  the  defendants' 
engineer,  thinks  the  first  memorandum  was  sent  to  the  solici- 
tor's office  to  prepare  a  proper  contract  from ;  it  was  signed 
sometime  after  it  was  prepared ;  he  thinks  the  greater  portion 
of  the  work  was  done  under  it.  He  stated  he  never  was 
expressly  called  on  by  defendants  to  adjudicate  on  the 
claim,  nor  did  the  plaintiff  specially  ask  him  to  do  so ;  but 
he  frequently  rejected  the  claims  when  plaintiff  sent  them 
in.  He  added,  there  was  no  extraordinary  detention  after 
October. 

There  was  a  further  contract  dated  the  1st  of  August, 
1855,  extending  the  other  contract  to  one  hundred  thousand 
yards  of  earth ;  this  is  signed  and  sealed  by  plaintiff,  and  by 
Geo.  Lowe  Reid,  chief  engineer,  with  a  seal.  The  seal  does 
not  appear  to  be  defendant's  seal.  Mr.  Reid  is  satisfied  this 
last  contract,  though  dated  in  August,  was  not  signed  until 
the  February  following,  but  was  verbally  agreed  upon  by 
the  1st  of  August,  1855.  Mr.  Reid  said  he  continued  the 
engineer  of  the  company  from  1854  to  June,  1856 ;  that 
very  little  work  was  done  after  June,  1856,  though  some  was ; 
there  was  an  allowance  made  up  to  the  22nd  of  October,  1855, 
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for  detention,  not  coming  within  the  contract  at  the  rate  of  $10 
per  hour,  and  plaintiff  sent  in  the  claim  now  advanced  from 
time  to  time  under  the  contract ;  he  did  not  allow  it  after 
the  end  of  October,  1855 :  for  detentions  he  thought  plain- 
tiff had  no  claim ;  the  work  would  have  cost  considerably 
less  than  twenty-five  cents  per  yard  if  there  had  been  no 
obstructions  or  risk.  He  rejected  all  the  other  claims  as 
well  as  those  for  detention. 

The  learned  Chief  Justice  ruled,  that  as  against  the  plaintiff 
the  contract  was  proved,  but  asked  the  jury  to  say,  as  a 
matter  of  fact,  whether  the  defendants  ever  did  seal  such  a 
contract,  a  duplicate  of  the  one  produced ;  and  next,  whether 
the  claims  now  set  up  arose  under  the  contract.  If  they 
found  in  the  affirmative  as  to  the  last  question,  he  recom- 
mended them  to  find  for  defendants  on  the  last  plea,  with 
leave  to  plaintiff  to  move  to  enter  a  verdict  for  himself  on  the 
plea,  if  the  evidence  in  law  does  not  prove  an  existing  con- 
tract. Putting  aside  the  plea,  he  left  it  to  the  jury  to  say  on 
the  evidence,  if  plaintiff  had  proved  a  demand  and  if  defen- 
dants had  paid  it.  The  jury  found  that  the  defendants  did 
not  execute  the  contract,  and  gave  a  general  verdict  for 
plaintiff  for  $6,125.69. 

In  Michaelmas  Term  last  Connor,  Q.  C,  for  defendants, 
obtained  a  rule  calling  upon  plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  had  upon  the 
grounds : 

1st.  That  the  learned  Chief  Justice  should  have  charged 
the  jury  that  the  instruments  under  the  seal  of  the  plaintiff 
were  binding  upon  him  as  to  price,  and  that  as  to  any  other 
claim  the  award  of  the  engineer  was  final. 

2nd.  On  the  ground  of  misdirection,  and  that  the  damages 
are  not  recoverable  on  the  common  counts,  and  also  that  the 
damages  are  excessive,  and  that  the  verdict  is  against  law 
and  evidence,  and  the  charge  of  the  learned  Chief  Justice 
who  tried  the  cause. 

During  Hilary  Term  last  0' Riley,  Q.  C,  shewed  cause, 
and  contended  that  this  is  a  second  application  for  a  new 
trial  on  what  is  substantially  an  assessment  of  damages  ;  that 
the  defendants  struck  a  special  jury,  and  if  a  new  trial  were 
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granted  it  is  not  probable  the  next  jury  would  find  more 
favourably  for  defendants.  He  referred  to  the  previous  judg- 
ment of  the  court  in  this  case,  reported  in  7  C.  P.  526.  He 
argued  that  the  defendants  were  called  upon  to  shew  a  bind- 
ing contract ;  that  unless  defendants  had  executed  it,  it  was 
not  binding  on  them,  and  was  consequently  void  for  want  of 
mutuality.  He  cited  Terrier  v.  Oven,  7  B.  &  C.  427  ; 
Marsh  et  al.  v.  Wood,  9  B.  &  C.  659 ;  East  London  Water 
Works  Company  v.  Bailey,  4  Bing.  283 :  that  if  plaintiff 
could  not  have  sued  them  for  a  breach  of  the  contract.,  they 
are  not  at  liberty  to  set  it  up  in  bar  of  an  action  for  the 
value  of  the  work  actually  done,  and  under  the  circumstances 
under  which  plaintiff  was  called  upon  to  do  it ;  and  even  ad- 
mitting that  defendant  might  refer  to  the  proposed  agree- 
ment as  evidence  of  the  price  at  which  plaintiff  had  agreed 
to  do  the  work,  yet  as  the  agreement  itself  was  never  bind- 
ing, it  could  not  be  set  up  in  bar ;  and  if  only  received  in 
evidence  to  prove  the  value  of  the  work,  the  jury  might  look 
at  all  its  terms  and  say  what  it  was  worth  to  do  it  under  such 
a  contract ;  and  defendants  having  refused  to  execute  the 
contract,  then  the  jury  may  say  what  the  work  as  done  was 
reasonably  worth,  taking  all  the  circumstances  into  consider- 
ation. If  the  jury  are  finally  to  decide  on  th,e  value,  and  the 
agreement  cannot  be  set  up  in  bar,  the  case  ought  not  to  be 
sent  down  again,  as  two  juries  have  already  passed  upon  the 
facts  in  favour  of  the  plaintiff. 

Br.  Oo7inor,  Q.  C,  contra.  The  contract  was  entered  into 
on  the  terms  that  the  engineer's  decision  was  final ;  the 
engineer  has  decided  against  these  claims,  and  the  plaintiff 
is  bound  by  the  decision.  The  engineer  states  in  his  evidence, 
that  plaintiff  got  an  extra  price  for  his  work  on  account  of 
anticipated  interruptions.  He  contended  that  the  plaintiff 
was  bound  by  his  deed,  although  it  had  not  been  executed  by 
defendants  ;  that  they  had  in  fact  performed  all  the  condi- 
tions to  be  observed  on  their  part,  and  the  plaintiff  was 
estopped  from  setting  up  the  want  of  mutuality,  having  re- 
ceived all  the  advantages  of  the  contract.  He  referred  to 
Morgan  v.  Pike,  14  C.  B.  473;  Swatman  v.  Ambler,  8 
Ex.  72 ;  Pitman  v.  Woodbury,  3  Ex.  4 ;  In  re.  Dover  and 
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Hastings  Railway  Co.,  18  Jur.  52 ;  Antram  v.  Chace,  15 
East.  212 ;  Addison  on  Contracts,  2,  867 ;  Chitty  on  Con- 
tracts, 16  to  18 ;  Wrightson  v.  Bywater,  3  M.  &  W.  199  ; 
Bushell  et  al.  v.  Beavan,  1  Bing.  N.  C.  103 ;  Lucas  v.  God- 
win, 3  Bing.  N.  C.  737 ;  British  Empire  Co.  v.  Brown,  22 
L.  J.  C.  P.  51 ;  Laythoarp  v.  Bryant,  2  Bing.  N.  C.  735 ; 
Selway  v.  Fogg,  5  M.  &  W.  83 ;  Cumberlege  et  al.  v.  Law- 
son,  1  C.  B.  N.  S.  709 ;  Morley  v.  Boothby,  3  Bing.  111. 

Irving,  on  the  same  side,  contended  that  the  contract 
has  been  absolutely  performed  on  defendants'  part,  and 
therefore  that  it  was  of  no  consequence  whether  executed  by 
them  or  not.  He  referred  to  Fishmongers'  Co.  v.  Bobertson, 
5  M.  &  G.  131 ;  Copper  Miner's  Co.  v.  Fox,  16  Q.  B.  229. 

Richards,  J. — If  the  agreement  set  up  by  the  defendants 
as  an  answer  to  the  plaintiff's  claim,  were  unilateral,  or  had 
been  wholly  performed  by  the  plaintiff  at  the  time  the  action 
was  brought,  we  might  then  be  called  upon  to  consider  how  far 
the  covenants  which  would  have  been  entered  into  by  the  de- 
fendants, had  they  executed  the  agreement,  having  a  seal  to  it, 
would  have  been  performed  by  their  paying  the  plaintiff  the 
stipulated  price  per  yard  for  the  excavation,  without  any  allow- 
ance for  detentions,  caused  by  their  not  using  their  best  endea- 
vours to  prevent  hindrance  by  their  engines  and  cars  during 
the  progress  of  the  work  ;  and  by  not  putting  the  crossing 
plates  on  the  main  track  as  they  had  agreed ;  the  engineer 
having  stated  that  he  did  not  consider  plaintiff  entitled  to 
any  thing  further  for  those  claims  than  he  had  allowed  him. 
But  the  company  at  the  time  this  action  was  commenced,  had 
not  paid  the  plaintiff  the  full  amount  due  him  according  to 
their  own  construction  of  the  contract,  and  when  the  agree- 
ment was  set  forth  in  the  declaration  they  put  in  a  plea 
denying  it.  It  is  suggested  the  object  of  doing  this  was  to 
ensure  the  production  of  the  document  itself;  that  may  have 
been  so,  but  for  all  practical  purposes  of  proof  the  plaintiff 
was  justified  in  assuming  that  the  defendants  intended  to 
deny  their  liability  under  the  agreement.  The  records  of  the 
superior  courts  of  common  law  in  this  province  shew  that 
the  defendants  do  feel  justified  in  repudiating  contracts  made 


STOCK  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY.  141 


in  their  name  by  their  officers,  and  the  plaintiff  was  not 
bound  to  assume  they  would  affirm  this,  at  all  events  the 
plea  shewed  they  had  denied  it,  and  the  facts  of  the  case 
shewed  they  had  not  performed  it. 

Some  of  the  observations  of  chief  justice  Tindal^  in 
Fishmongers'  Company  v.  Robertson  (5  M.  &  Gr.  131)  would 
seem  to  establish  the  doctrine,  that  when  a  party  has  not 
signed  a  contract  which  is  executory  on  his  part,  sues  on  the 
same  in  a  court  of  law  as  a  duly  executed  contract,  he  would, 
if  sued  himself  on  such  contract,  be  estopped  by  the  record 
from  denying  that  he  had  executed  it.  But  the  more  recent 
case  of  the  Copper  Miner's  Company  v.  Fox,  we  think, 
puts  the  law  on  the  proper  footing ;  Lord  Qam^phell  there 
holds,  that  when  the  consideration  for  the  defendants' pro- 
mise is  an  alleged  promise  by  the  plaintiffs,  and  their  sup- 
posed promise  given  in  evidence  being  void,  the  contract 
alleged  is  not  proved;"  and  further  remarks,  ''It  would 
indeed  be  strange  if  a  corporation  entering  into  a  commercial 
contract  might  enforce  it  at  pleasure,  but  might  break  it 
with  impunity  whenever  fraudulently  induced  to  do  so."  In 
that  case  reported  in  16  Q.  B.  Beports,  p.  228,  the  plaintiffs 
attempted  to  enforce  a  contract  by  which  they  agreed  to 
furnish  defendants  with  2,700  tons  of  iron  bars  of  their 
make,  to  be  paid  for  at  so  much  per  ton  ;  mutual  promises. 
Averment,  that  700  tons  were  supplied,  accepted  and  paid 
for :  breach,  that  defendant  would  not  furnish  sections  to 
enable  plaintiff  to  supply  the  remaining  2,000  tons.  Plea 
non  assumpsit,  the  court  held  the  contract  void,  as  not  being 
under  seal,  and  if  the  plaintiffs  could  not  be  sued  on  it,  they 
could  not  sue.  The  same  rule,  I  think,  will  apply  in  this 
case,  for  if  the  plaintiff  cannot  sue  defendants  on  this  con- 
tract they  ought  not  to  be  allowed  to  set  it  up  against  him 
in  an  action  for  the  price  of  the  work  done  by  him  for  them, 
they  not  having  fully  performed  it  on  their  part  at  the  time 
this  suit  was  commenced. 

The  next  question  is,  will  the  plaintiff  be  bound  by  the 
price  for  the  work  mentioned  in  the  contract,  although  the 
contract  itself  may  be  void  for  want  of  mutuality.  The 
case  of  Selway  v.  Fogg  (5  M.  &  W,  86),  shews  that  where  a 
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party  on  a  fraudulent  representation  enters  into  an  agree- 
ment with  another  to  do  certain  work  at  a  less  price  than  it 
was  worth,  he  is  at  liberty  on  discovering  the  fraud  to  repu- 
diate the  contract,  and  probably  sue  for  the  work  done,  but 
he  will  not  be  permitted  to  go  on  and  complete  the  work  and 
then  sue  for  the  value  of  it  as  for  work  and  labour ;  or  in 
other  words,  having  done  the  work  under  a  contract  made 
with  the  defendants,  he  will  not  be  allowed  to  set  that  aside 
and  continue  to  do  the  work  under  another  contract  which 
the  defendant  did  not  make,  viz.,  an  implied  contract  to  pay 
what  it  might  be  considered  worth. 

In  this  case,  if  the  agreement  w^hich  was  signed  by  the 
plaintiff  had  only  contemplated  that  he  should  do  the  work 
at  a  certain  specified  sum,  or  a  certain  sum  per  yard  and 
nothing  more,  then,  although  he  might  have  been  interrupted 
in  the  doing  of  the  work  by  the  defendants  and  their  engines, 
locomotives,  &c.,  he  might  be  considered  as  bound  by  the 
price  even  if  the  defendants  had  not  executed  the  agreement. 
But  the  agreement  contained  a  stipulation  that  defendants 
would  use  their  best  endeavours  to  prevent  interruptions  to 
the  work  by  their  locomotives,  engines,  &c.,  and  if  the  agree- 
ment had  been  executed  by  them,  and  they  had  failed  to  use 
such  reasonable  endeavours,  as  they  ought  to  have  used  to 
prevent  interruptions,  then  the  plaintiff  might  have  recovered 
damages  against  them  on  that  account. 

If  the  agreement  signed  by  the  plaintiff  had  merely  con- 
tained the  stipulations  as  to  price,  and  the  covenant  by  the 
defendants  as  to  using  their  endeavours  to  prevent  interrup- 
tions, and  had  not  been  executed  by  them,  I  think  the  plain- 
tiff, on  the  completion  of  the  work,  and  acceptance  thereof  by 
the  defendants,  might  well  claim  in  an  action  for  work  and 
labour  the  value  of  the  work  under  such  interruptions  as  may 
have  been  caused  by  defendants'  engines,  cars,  &c.,  contrary 
to  their  intended  covenant  and  agreement.  In  such  an 
action  it  might  have  been  put  before  the  jury  thus :  if  Is.  3d. 
per  yard  is  a  fair  price  for  doing  the  work,  the  defendants 
undertaking  to  use  their  best  exertions  to  prevent  interrup- 
tions, what  is  it  worth  to  do  it  under  such  interruptions  as 
did  actually  take  place  in  the  progress  of  the  work,  contrary 
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to  that  undertaking.  I  think  this  view  would  he  presenting 
the  case  as  favourahly  for  the  defendants  as  they  could 
reasonably  expect ;  for  if  they  were  not  to  to  be  held  an- 
swerable to  the  plaintiff  for  a  breach  of  the  agreement  which 
was  to  be  performed  on  their  part,  it  would  be  equally 
unreasonable  to  hold  that  plaintiff  should  be  limited  to  the 
price  which  he  was  to  receive  under  the  agreement,  when  the 
fixing  of  that  very  price  may  have  been  in  consideration  of 
that  very  undertaking  of  the  defendants,  which  cannot  be 
enforced  against  them  in  consequence  of  their  not  having 
executed  the  contract. 

If  this  then  would  have  been  the  correct  rule  to  lay  down, 
if  the  agreement  had  only  contained  the  stipulations  to  which 
I  have  referred,  will  the  additional  stipulations  in  that 
agreement  prevent  the  plaintiff  recovering.  I  think  not. 
One  of  the  express  provisions  of  the  agreement  was,  that 
defendants  might  stop  the  work,  giving  to  plaintiff  such 
damages  as  might  be  deemed  just  and  equitable  in  the  judg- 
ment and  opinion  of  defendants'  chief  engineer ;  and  they 
bound  themselves  to  abide  by  and  submit  to  his  award. 
Suppose  they  had  declined  to  abide  by  the  award,  if  one  had 
been  made,  could  plaintiff  have  compelled  them  to  do  so. 
Certainly  not  under  the  agreement,  because  they  had  not 
executed  it.  Then  did  not  the  plaintiff  sign  the  agreement, 
and  bind  himself  to  abide  by  the  engineer's  decision,  in 
consideration  that  they  would  in  like  manner  be  bound  by 
such  decision  ;  if  they  are  not  so  bound,  how  can  the  plain- 
tiff be  bound. 

It  is  also  provided  by  the  agreement,  that  in  all  differ- 
ences and  disputes  touching  the  doing  of  the  said  work,  or 
the  materials  provided  for  the  same,  or  otherwise  about  the 
contract  or  the  performance  thereof,  the  decision  of  the 
chief  engineer  for  the  time  being  of  the  defendants'  shall  be 
binding  and  conclusive  on  the  parties  thereto. 

This  provision  is  not  strictly  in  the  nature  of  a  condition 
precedent  to  plaintiff's  right  to  recover  for  the  value  of  the 
work  done  by  him,  but  rather  an  agreement  that  in  consid- 
eration of  defendants  agreeing  to  be  bound  by  the  decision 
of  the  engineer  on  any  dispute  or  difference  arising  about 
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the  contract,  he  would  also  be  bound.  The  defendants  did 
not  become  bound,  therefore  the  consideration  for  the  plain- 
tiff's undertaking  having  failed,  he  cannot  be  bound.  There 
does  not  appear  to  have  been  any  formal  reference  of  these 
claims  to  the  engineer  by  either  party  :  the  plaintiff  sent  in 
his  account  from  month  to  month,  making  claims  for  deten- 
tions, &c.,  and  the  engineer  certified  to  the  company  that  he 
was  entitled  to  certain  sums,  less  ten  per  cent,  reserved, 
which  they  paid.  The  sums  so  certified  for  after  October, 
1855,  did  not  cover  any  thing  for  detentions,  &c. ;  when 
the  final  estimate  came,  plaintiff  was  asked  to  accept  the 
same  and  the  balance  of  ten  per  cent.,  and  give  a  receipt  in 
full.  This  he  declined  to  do.  It  is  probable  the  disposing 
of  the  matter  in  this  way,  by  the  engineer,  would  be  con- 
sidered as  deciding  it  within  the  meaning  of  the  memoran- 
dum of  agreement,  if  that  were  binding  on  the  plaintiff. 
For  the  reasons  already  mentioned,  I  do  not  think  this  por- 
tion of  the  agreement,  in  relation  to  the  effect  of  the  engi- 
neer's decision,  is  binding  on  the  plaintiff.  It  is  in  fact  a 
matter  of  express  contract :  it  does  not  arise  from  implica- 
tion of  law,  and  the  contract  being  void  for  want  of  mutu- 
ality, plaintiff  is  not  bound  by  it. 

The  right  of  the  plaintiff  to  recover  in  this  action  is  not 
based  upon  the  agreement.  The  defendants  being  a  corpo- 
ration, and  not  having  executed  the  agreement  under  their 
seal,  are  not  bound  by  it  as  an  agreement.  The  court  of 
error  and  appeal  in  this  province  have,  however,  held  that 
where  such  work  is  done  for  a  corporation  under  an  agree- 
ment which  is  not  binding  on  them  for  want  of  a  seal,  and 
they  accept  the  work,  an  implied  contract  arises  to  pay  for 
such  work.  The  plaintiff  then  brings  this  action  for  work 
and  labour  on  the  agreement  which  the  law  implies  that 
they  will  pay  for  it ;  there  is  no  implied  agreement  that  the 
parties  are  to  erect  another  tribunal  to  decide  as  to  the 
value  of  this  work  and  labour,  that  could  have  been  done  by 
an  agreement  between  the  parties ;  but  the  defendants  did 
not  choose  to  make  that  agreement  effectual  by  executing 
it.    They  cannot,  therefore,  hold  the  plaintiff  bound  by  it. 
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The  jury  have  found  as  a  fact  against  the  defendants' 
plea,  and  as  there  was  no  sufficient  evidence  that  defendants 
ever  executed  the  agreement  set  out  in  their  plea,  we  can- 
not say  the  finding  of  the  jury  was  wrong.  The  direction 
of  the  learned  Chief  Justice  was,  suhstantially,  that  plaintiff 
had  done  certain  work  for  the  defendants,  for  which,  at  the 
time  he  proposed  for  it,  he  expected  to  receive,  say  Is.  3d. 
per  yard,  with  an  undertaking  from  defendants  to  use  their 
best  exertions  to  prevent  interruptions,  &c.  He  has  per- 
formed his  part  of  the  contract,  under  the  interruptions  and 
inconveniences  detailed  in  the  evidence,  and  which  he  con- 
tends by  the  proposed  contract  he  was  not  to  be  subject  to. 
If  the  work  was  worth  Is.  3d.  per  yard  without  these  inter- 
ruptions, &c.,  what  was  it  worth  under  them.  Having  set- 
tled what  plaintiff  ought  to  receive  for  the  work  done  in  this 
view,  deduct  from  that  amount  what  he  has  received,  and  if  any 
thing  is  due  to  him,  find  for  that.  I  think  the  defendants  are 
not  entitled  to  a  more  favourable  direction  than  this,  so  that 
we  cannot  disturb  the  verdict  on  the  ground  of  misdirection. 

The  next  point  in  the  case  is,  ought  we  to  grant  a  new 
trial  on  the  ground  of  excessive  damages.  We  would  have 
been  better  satisfied  if  the  jury  had  given  smaller  damages. 
The  observations  made  by  the  Chief  Justice,  in  granting  the 
new  trial,  as  to  the  unsatisfactory  nature  of  the  evidence  to 
support  the  plaintiff 's  claim  to  so  large  an  amount,  apply 
equally  to  the  last  trial.  The  defendants,  however,  have 
had  an  opportunity  of  trying  the  case  before  another  jury, 
and  that  jury  a  special  one  struck  by  themselves.  We  can 
have  no  reasonable  assurance  that  a  third  jury  on  this  mere 
question  of  damages,  so  peculiarly  within  the  province  of  a 
jury,  may  not  find  again  quite  as  large  a  sum  for  the  plain- 
tiff. We  think  a  minute  and  critical  examination  of  the 
evidence  would  probably  warrant  a  verdict  for  a  less  amonnt 
than  that  found  by  the  last  jury,  but  we  cannot  say  their 
finding  is  against  evidence.  It  is  always  difficult  to  find 
proper  grounds  to  send  a  case  back  to  a  third  trial  on  the 
ground  of  excessive  damages,  when  such  damages  may  be 
considered  as  substantially  correct,  if  the  jury  relied  wholly 
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on  the  evidence  given  by  the  plaintiff's  witnesses  on  that  poinlt. 

On  the  whole  we  do  not  see  our  way  clear  in  setting  aside 
this  verdict  on  the  ground  of  excess  of  damages,  and  think 
the  rule  must  therefore  be  discharged. 

Per  cur — Rule  discharged. 


In  re.  Coleman. 

By-law — Application  to  quash  after  it  has  been  repealed — Costs. 

The  court  will  not  make  a  rule  absolute  to  quash  a  by-law  repealed  after  it 
has  been  moved  against,  but  will  order  the  municipality  to  pay  the  costs 
of  the  application. 

In  Hilary  Term,  21  Vic,  S.  Richards  obtained  a  mle  nisi 
to  quash  a  certain  by-law  of  the  municipality  of  Leeds  and 
Grenville,  numbered  139,  passed  on  the  30th  of  January, 
1858,  entitled  "  A  by-law  to  authorise  a  loan  of  <£2000  to 
Robert  Peden,  Esquire."  This  rule  was  granted  on  the  4th  of 
February,  1858. 

In  Hilary  Term,  22  Vic,  (on  the  11th  of  February,  1859,) 
Cameron,  Q.  C,  shewed  cause,  stating  that  the  by-law 
objected  to  had  been  repealed,  and  a  new  one  passed,  to 
which  no  exception  had  been  taken. 

Richards,  contra,  urged  that  he  was  entitled  to  have  his 
rule  to  quash  this  by-law  made  absolute,  for  the  repeal  of  it, 
which  he  admitted,  was  a  tacit  confession  that  it  could  not 
be  supported. 

Draper,  C.  J. — I  see  no  good  reason  why  we  should  be 
called  upon  to  consider  all  the  provisions  of  a  non-existent 
by-law,  and  to  decide  as  to  their  validity,  especially  after  a 
delay  of  more  than  a  year  since  it  was  moved  against. 
It  is  not  suggested  that  any  thing  has  been  done  under  it 
which  would  remain  as  a  valid  and  binding  act,  unless  the 
by-law  were  quashed.  Nor  is  it  likely,  for  the  affidavit  to 
move  upon,  was  made  on  the  1st  of  February,  and  the  rule 
nisi  was  granted  on  the  14th  of  February,  1858. 

We  may  therefore  consider  it  in  the  same  light  as  a  by- 
law, the  operation  of  which  is  spent  and  gone,  and  in  such  a 
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case  the  Court  of  Queen's  Bench  have  refused  to  quash  it. 
Terry  v.  Municipality  of  Haldimand,  15  U.  C.  Q.  B.  380. 
And  except  as  to  the  right  of  costs,  there  is  no  real  differ- 
ence between  the  case  of  a  by-law  repealed  by  the  munici- 
pality before  it  was  moved  against,  and  one  repealed  after. 
The  repeal  may  in  each  case  be  considered  an  acknowledg- 
ment of  its  illegality.  In  the  former  case  the  Court  of 
Queen's  Bench  have  held,  an  application  to  quash  the  by- 
law is  wrong.  Here  it  is  right,  and  it  is  at  once  submitted 
to. 

We  therefore  think  we  cannot  do  better  than  follow  these 
authorities,  and  adopt  the  course  taken  in  Ke.  Coyne,  and 
the  municipal  council  of  Dunwich,  (9  U.  C.  Q.  B.*  309),  where, 
under  circumstances  like  those  in  the  present  case,  the  court 
refused  to  quash  the  repealed  by-law,  but  ordered  the  muni- 
cipality to  pay  the  costs  of  the  application. 

Per  Cur. — Rule  accordingly. 


Perrin  v.  Davis. 

Bill  of  sale — filing  copy — Fraud. 

Under  the  statute  20  Vic,  ch.  3,  a  copy  of  a  bill  of  sale  may  be  filed  as  well 
as  a  copy  of  a  chattel  mortgage.  Where  a  deed  provided  that  the  house- 
hold furniture  of  one  of  the  partners  is  not  to  be  sold  for  the  purposes 
of  the  trusts  mentioned  in  the  deed,  until  the  partnership  effects  shall 
have  been  exhausted,  such  provision  is  in  law  no  badge  of  law. 

Interpleader  issue  to  try  whether  certain  goods  which 
had  been  seized  by  the  sheriff  of  York  and  Peel  on  a  fi.  fa. 
issued  by  the  defendant  on  the  24th  of  October,  1857, 
against  the  goods  of  Herbert  Topping,  Charles  Brown, 
and  Joseph  Westman,  and  which  were,  on  the  28th  of  Octo- 
ber, 1857,  seized  on  the  premises  then  occupied  by  the 
defendant  Topping  as  his  goods,  and  whether  certain  other 
goods  seized  (on  the  28th  of  October,  1857)  by  the  said 
sheriff  under  the  same  writ  on  the  premises  then  occupied 
by  the  said  Charles  Brown,  were  at  the  time  of  the  delivery 
of  the  said  writ  to  the  sheriff,  the  property  of  the  plaintiff 
as  against  the  defendant. 

The  issue  was  tried  in  November,  1858,  at  Toronto,  before 
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Draper,  C.  J.  CP.  The  plaintiff  proved  the  execution  of  an 
indenture  dated  the  12th  of  September,  1857,  made  by- 
Herbert  Topping  and  Charles  Brown  of  the  first  part,  and 
plaintiff  of  the  second  part,  and  all  the  creditors  of  Topping 
and  Brown,  who  executed  the  indenture  of  the  third  part, 
reciting  that  Topping  and  Brown  were  indebted  and  were 
unable  to  meet  their  engagements  ;  that  a  considerable  por- 
tion of  the  creditors  were  willing  to  accept  a  composition  of 
6s.  3d.  in  the  pound  if  it  were  secured,  and  in  order  to 
enable  Topping  to  provide  such  security,  Brown  had  agreed 
to  convey  to  Perrin  his  individual  household  furniture  and 
effects,  and  to  cease  to  have  any  interest  or  concern  in  the 
partnership  property,  and  in  order  to  induce  the  plaintiff  to 
become  trustee,  and  to  secure  by  his  indorsement  the  pay- 
ment of  the  composition  notes,  it  was  agreed  he  should  be 
paid  his  own  debt  in  full  out  of  the  partnership  property, 
and  should  be  entitled  to  re-imburse  himself  his  costs  in 
carrying  out  the  arrangement,  and  to  re-pay  himself  the 
sums  he  should  pay  in  retiring  the  composition  notes,  and  to 
retain  five  per  cent,  by  way  of  commission.  And  further 
reciting  that  certain  creditors  had  agreed  to  accept  the 
composition  of  6s.  3d.,  payable  in  three  instalments,  in  6,  12 
and  18  months,  to  be  secured  by  notes  made  by  Topping  and 
indorsed  by  plaintiff,  and  one  Alexander  McPherson,  and 
that  it  was  agreed  that  all  the  real  and  personal  property 
belonging  to  the  co-partnership  should  be  conveyed  to  plain- 
tiff for  the  said  purposes,  and  that  the  household  furniture 
of  Topping  and  Brown  respectively  should  be  conveyed  to 
plaintiff  for  the  same  purpose,  only  that  as  to  the  furniture, 
they  are  not  to  be  sold,  but  are  to  remain  in  the  possession 
of  Topping  and  Brown  respectively,  until  the  joint  effects  are 
first  exhausted,  and  in  case  of  deficiency,  then  to  be  sold, 
Topping's  first,  and  then  Brown's,  but  Brown's  not  to  be  sold 
unless  there  were  such  deficiency,  aL-^  that  the  creditors, 
parties  to  the  indenture  had  in  consideration,  &c.,  agreed  to 
discharge  Topping  and  Brown,  and  witnessing  that  in  consider- 
ation, &c..  Topping  and  Brown  conveyed  all  their  stock  in 
trade,  debts  and  credits,  notes,  bills,  bonds,  &c.,  and  their 
respective  household  furniture  and  individual  effects.  Ha- 
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hendum,  &c.  Upon  trust.  1st.  To  convert  the  partnership 
effects  into  money.  2nd.  To  pay  plaintiffs  costs  in  prepar- 
ing the  indenture  and  carrying  it  into  effect.  3rd.  To  pay 
debts  for  which  any  creditors  held  collateral  securities,  in 
order  to  redeem  the  securities,  to  pay  a  certain  note  and 
costs  on  which  Topping  and  Brown  were  endorsers,  and  on 
which  they  were  sued,  and  to  pay  at  his  option  a  sum  not 
exceeding  £300  to  Brown  in  consideration  of  his  joining  in 
the  indenture  and  retiring  from  all  interference  in  the  affairs. 

4th.  To  pay  the  composition  notes  which  may  be  given 
to  the  creditors  of  Topping  and  Brown,  who  execute  the 
indenture,  at  maturity,  or  to  repay  himself  if  he  makes 
other  advances  to  retire  such  notes.  5.  To  pay  himself  and 
another  named  creditor  the  balance  of  their  respective  debts 
after  they  shall  have  received  the  composition.  6.  To 
retain  five  per  cent,  commission  on  the  sum  paid  on  the  com- 
position notes.  7.  To  refund  any  residue  to  Topping  for 
his  own  use.  Covenant,  that  as  to  the  furniture,  &c.,  the 
same  are  not  to  be  sold  (but  shall  remain  in  the  respective 
possessions  of  Topping  and  Brown  as  at  present)  until  the 
joint  effects  have  been  exhausted ;  and  if  they  do  not  pro- 
duce enough  to  fulfil  the  trusts,  then  Topping's  furniture,  or 
a  competent  portion  of  it,  shall  be  first  sold  to  make  up  the 
deficiency,  and  a  similar  provision  after  the  sale  of  Top- 
ping's, as  to  Brown's  furniture,  and  if  the  furniture,  &c.,  of 
Topping  and  Brown  respectively  should  not  be  necessarily 
sold,  each  should  be  entitled  to  retain  his  own,  after  the 
trusts  were  fulfilled,  or  if  the  whole,  or  part  should  be  sold, 
and  any  of  the  proceeds  remain  in  plaintiff's  hands  unap- 
propriated, he  should  repay  the  same  to  the  owner  of  the 
furniture,  the  produce  whereof  he  so  had  in  hand.  There  were 
also  various  provisions  and  covenants  for  the  effectually  carry- 
ing out  the  arrangement,  and  a  release  by  the  creditors  in 
consideration  of  the  dividend  of  6s.  3d.  being  secured  to 
them  as  aforesaid. 

A  copy  of  this  indenture,  with  the  requisite  afiidavits,  was 
filed  with  the  clerk  of  the  County  Court,  on  the  17th  of 
September,  1859.  Proof  of  delivery  of  the  partnership 
effects  to  the  plaintiff  on  the  same  day,  was  given.   A  very 
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large  proportion  of  the  creditors  of  Topping  and  Brown  came 
in  under  the  assignment.  The  first  dividend,  amounting  to 
about  .£3000,  has  been  paid,  but  the  estate  was  not  wound 
up.  The  defendant  called  Herbert  Topping ;  who  swore  that 
part  of  his  household  furniture  had  been  sold,  by  himself, 
partly  before,  and  partly  after,  the  sheriff  received  the  writ, 
but  that  every  penny  of  the  proceeds  was  paid  over  to  the 
I  plaintiff.  That  in  May,  1857,  the  firm  found  that  they  could 
not  pay  20s.  in  the  pound,  and  immediately  apprised  their 
English  creditors  ;  and  that  he  made  the  arrangement  with 
the  plaintiff  to  become  security  to  such  of  his  creditors  as 
would  accept  it  for  6s.  3d.  in  the  pound.  When  this  was 
done  they  expected  that  the  partnership  effects  would  have 
paid  the  composition,  and  that  the  furniture  need  not  go. 
Since  then  many  of  the  debts  have  turned  out  bad.  By  far 
the  larger  amount  of  their  creditors  have  accepted  the  com- 
position. That  he  was  receiving  a  salary  of  £250  per  annum 
for  assisting  in  winding  up  the  concern,  (N.  B.—This  is 
authorised  by  the  deed  of  assignment,)  and  might  possibly 
have  drawn  rather  more,  but  if  so,  it  would  soon  be  made 
up ;  that  every  thing  was  given  up  to ,  the  plaintiff  on  his 
becoming  responsible  for  the  6s.  3d.  The  execution  of  the 
defendant  was  for  a  debt  due  by  the  firm. 

For  the  defence,  it  was  objected  that  the  indenture  itself, 
and  not  a  copy  of  it,  should  have  been  filed  with  the  county 
clerk.  This  was  overruled.  That  the  affidavits  filed  with  it, 
were  insufficient ;  leave  was  reserved  to  move  on  this  point. 
3rd.  That  the  instrument  was  fraudulent  as  against  creditors 
not  accepting  the  composition,  and  coming  in  under  it. 
Leave  was  also  reserved  to  move  on  this  point. 

The  jury  found  for  the  plaintiff. 

In  Michaelmas  Term,  McMichael  obtained  a  rule  nisi  for 
nonsuit,  on  the  points  reserved ;  or  for  a  new  trial  on  the  law 
and  evidence,  and  for  misdirection  ;  that  the  deed  was  made 
to  secure  cndorsations  made,  and  to  be  made,  by  plaintiffj  not 
under  any  written  agreement,  and  under  an  agreement  ex- 
tending over  more  than  a  year,  and  therefore  void. 

The  affidavit  objected  to  was  as  follows :    I>  W.  L.  P.^ 


PERRIN  V.  DAVIS. 


151 


of,  &c.,  say,  that  I  am  the  bargainee  in  the  hereunto  annexed 
copy  of  the  indenture  named.  That  the  sale  and  conveyance 
mentioned  in  the  original  indenture  whereof  the  said  copy  is 
a  copy,  as  aforesaid,  was  and  is  bond  fide,  and  for  good 
consideration,  being  for  the  consideration  therein  expressed, 
and  for  the  several  purposes  therein  set  forth,  and  was  not, 
nor  is,  for  the  purpose  of  holding,  or  enabling  me  to  hold,  the 
property,  goods,  and  effects  mentioned  in  the  said  indenture, 
against  the  creditors  of  the  said  Topping  and  Brown,  or  against 
the  creditors  of  either  of  them.  But  on  the  contrary,  thereof 
was,  and  is,  for  the  bond  fide  purpose  of  paying  off  and  satis- 
fying the  several  debts  due  to  the  said  creditors  respectively 
in  manner  therein  expressed,  and  was  not,  nor  is,  intended 
for  the  purpose  of  hindering,  delaying,  or  defrauding  the 
creditors,  or  any,  or  either  of  them. 

John  Maedonald  shewed  cause.  He  contended  the  affidavit 
was  proper  ;  that  this  was  an  absolute  sale  of  the  property, 
though  there  were  trusts  as  to  its  proceeds,  and  no  mortgage, 
and  that  the  affidavit  required  by  the  statute  to  accompany 
the  mortgage  could  not  have  been  made  truly.  Either  the 
affidavit  is  sufficient,  or  no  such  assignment  could  be  made 
at  all. 

That  the  reservation  as  to  the  selling  the  furniture  was  a 
mere  regulation  of  the  order  of  proceeding.  Every  thing 
could  not  be  sold  at  once,  and  the  joint  estate  ought  to  go 
first  to  meet  the  joint  liabilities,  of  which  the  defendant's 
was  one.  He  cited  Woodham  v.  Baldock,  3  Moo.  11,  8 
Taunt.  676 ;  Goss  v.  Neale,  5  Moo.  19  ;  Estwich  v.  Caillaud, 
5  T.  R.  420;  Dewery  v.  Baynun,  6  Ea.  257;  Taylor  v. 
Whittemore,  10  U.  C.  Q.  B.  440. 

He  insisted  also  that  Davis  the  defendant  was  a  mere 
stranger,  as  he  proved  no  judgment  against  Topping  and 
Brown.  On  this  point  he  cited  Taylor  on  evidence,  sections 
659,  1570 ;  White  v.  Morris,  11  C.  B.  1015 ;  White  v. 
Stevens,  7  U.  C.  Q.  B.,  340. 

McMichael,  contra.  The  last  objection  is  answered  by  the 
form  of  the  interpleader  issue  raising  the  question  whether 
the  goods  were  the  property  of  the  plaintiff,  as  against  the 
execution  creditor. 
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The  deed  relied  on  is,  as  to  tlie  furniture,  only  a  mortgage, 
for  this  is  to  continue  the  property  of  the  respective  owners 
Topping  and  Brown,  unless  plaintiff  is  obliged  to  have  recourse 
to  it  to  indemnify  himself,  and  the  affidavit  ought  to  follow 
the  form  given  in  the  3rd  section  of  20  Vic,  ch.  3,  and  not 
that  in  the  2nd  section  of  the  same  act.  Perrin  had  no  right 
to  the  immediate  possession  of  the  furniture.  If  it  was  a 
sale,  it  was  not  absolute,  but  conditional  only.  He  referred 
to  Jackson  v.  Vernon,  1  H.  Bl.  114. 

This  is  not  an  assignment  for  the  benefit  of  creditors,  such 
as  was  upheld  in  Pickstock  v.  Lister ;  but  a  composition 
forced  upon  creditors,  who  must  lose  a  large  portion  of  their 
debt  if  they  accept,  and  for  what  they  are  to  get  it  creates  a 
new  debt  to  them,  with  a  new  party,  and  reserves  a  surplus 
to  the  assignors.  Owen  v.  Body,  5  A.  &  E.  28.  Then  this 
trust  reserved  for  the  benefit  of  the  assignors  makes  the 
assignment  void,  under  the  authority  of  Twine's  case.  There 
is  a  further  objection,  that  one  of  the  assignors  is  to  get  a 
sum  of  £300,  as  the  price  of  his  retiring. 

He  also  renewed  the  objection  taken  at  the  trial,  that  the 
original,  and  not  a  copy,  should  have  been  filed. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I  think  it  better  to  follow  the  decision  of  the  Court  of 
Queen's  Bench  in  Harris  v.  the  Commercial  Bank,  (16  U. 
C.  Q.  B.  437,)  that  a  copy  of  an  absolute  assignment  or  bill 
of  sale  may  be  filed,  as  well  as  a  copy  of  a  mortgage,  under 
the  20  Vic,  ch.  3.  And  as  I  have  no  doubt  that  the  inden- 
ture in  this  case  is  a  bill  of  sale,  and  not  a  mortgage,  I  think 
the  proper  affidavit  of  its  execution  has  been  made. 

It  is  quite  true,  that  upon  a  given  event  (which  accor- 
ding to  the  evidence  has  not  happened)  neither  the  furni- 
ture of  Topping  nor  of  Brown  was  to  be  sold,  and  if  not 
sold,  was  to  revert  to  the  original  proprietor.  But  the 
same  state  of  things  might,  had  the  joint  assets  assigned 
turned  out  unexpectedly  productive,  have  happened  with 
respect  to  some  portion  of  them.  If  the  composition,  to 
secure  which  the  plaintiff  was  to  give  his  notes  to  the  credi- 
tors, could  have  been  paid  in  full,  without  turning  all  the 
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joint  effects  into  money,  the  residue  would  have  reverted  to 
the  assignors,  or  possibly  to  Topping  alone,  had  the  plaintiff 
elected  to  pay  Brown  the  stipulated  sum  to  purchase  his 
retirement.  But  the  possibility  of  that  reversion  never  could 
be  held  to  convert  the  absolute  sale  of  the  joint  effects  to  the 
plaintiff  into  a  simple  mortgage.  The  whole  difference 
between  the  conveyance  of  the  joint  and  of  the  separate 
property  is  to  be  found  in  two  things :  1st.  That  until 
required  for  the  purposes  of  the  trust,  Topping  and  Brown 
were  each  to  retain  possession  of  his  own.  This  is  only 
important  as  to  a  question  of  fraud  in  the  assignment,  and  is 
met  by  the  filing  the  bill  of  sale  under  the  statute  ;  and  2nd. 
That  the  separate  effects  are  not  to  be  converted  into  money 
until  the  joint  effects  have  proved  insufficient  to  satisfy  the 
purposes  of  the  trust.  This,  to  my  mind,  is  nothing  more  than 
a  regulation  of  the  order  of  disposal,  not  effecting  the  char- 
acter of  the  transfer,  which  was  absolute  in  its  inception.  I 
cannot  at  law  separate  the  idea  of  mortgage  from  the  idea  of 
right  to  redeem,  created  either  by  the  instrument  which 
passes  the  property,  or  by  some  other  instrument  between 
the  same  parties.  I  think  it  is  a  confusion  of  ideas  to  treat 
the  possibility  that  property  assigned  to  pay  debts,  may  revert 
to  the  assignor,  because  the  debts  have  been  paid  without 
the  necessity  of  selling  every  thing,  as  having  any  analogy 
with  a  right  of  redemption.  The  one  arises  upon  a  contin- 
gency, which  happens  independently  of  the  will  or  contem- 
plation of  the  parties  as  expressed,  though  it  happens  to  be 
provided  for,  by  a  declaration  of  resulting  trust.  The  other 
springs  from  the  very  nature  of  the  contract,  not  depending 
on  a  matter  over  which  the  assignor  has  no  control,  but 
being  a  right  expressly  reserved,  and  carrying  with  it 
beneficial  consequences,  until  lost  by  default. 

From  what  appears  it  is  plain  that  plaintiff  could  not  have 
made  such  an  affidavit  as  is  required  to  be  made  in  the  case 
of  a  mortgage  ;  and  if  the  affidavit  required  in  the  case  of  a 
bill  of  sale  would  be  insufficient,  it  might  follow  that  this 
particular  instrument  did  not  come  within  the  meaning  of 
the  statute,  and  did  not  require  registry,  as  is  strongly  sug- 
gested by  Sir  J.  B.  Bohmson,  in  Baldwin  v.  Benjamin,  (16 
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U.  C.  Q.  B.  54.)  In  my  opinion,  however,  this  is  a  bill  of 
sale,  and  is  proved  according  to  the  express  requirements  of 
the  act,  and  it  is  unnecessary  to  rest  on  the  opinion  expressed 
by  the  learned  Chief  Justice  of  the  Queen's  Bench. 

The  more  important  question  is,  as  to  the  sufficiency  of  the 
deed  itself,  to  vest  the  property  in  the  plaintiff.  Every 
assignment  made  of  property,  in  order  that  it  may  be  sold  or 
disposed  of  for  the  satisfaction  of  all  a  man's  creditors,  must 
unavoidably  have  the  elFect,  to  some  extent,  of  hindering  some 
creditor  or  other  in  the  recovery  of  his  debt ;  but  it  is  too 
late  to  contend  that  an  assignment  can  be  declared  fraudulent 
and  void  merely  because  some  creditor  who  has  obtained  a  judg- 
ment and  execution  is  thereby  prevented  from  levying  upon  the 
goods  assigned  by  his  debtor.  On  the  other  hand,  a  debtor's 
conduct  in  dealing  with  his  effects,  and  with  his  creditors, 
may  be  such  as  to  make  it  a  fit  question  for  a  jury,  whether 
an  assignment  of  which  no  creditor  can  take  advantage,  with- 
out releasing  the  debtor  from  further  liability,  is  not  an 
attempt  to  commit  a  fraud  under  colour  of  a  fair  desire  to  pay, 
as  far  as  the  effects  will  go.  Each  case  on  a  suggestion  of 
fraud  must  rest  on  its  particular  circumstances.  In  the 
present  instance  it  is  not  suggested  that  the  deed  was  made 
from  any  fraudulent  design,  but  that  some  of  its  provisions 
are  of  that  character  that  we  must  treat  it  as  fraudulent  in 
point  of  law. 

The  objection  raised  at  the  trial  does  not  apply  to  the 
partnership  effects,  for  of  them  there  had  been  an  immediate 
delivery,  and  they  had  been  continually,  until  disposed  of, 
in  the  possession  of  the  plaintiff.  It  was  with  regard  to 
Topping's  furniture  only,  that  the  difficulty  was  made  at 
nisi  prius. 

In  Eastwich  v.  Cailland,  (5  T.  R.  420,)  the  court  held, 
that  if  a  party  having  several  creditors  convey  by  deed  the 
legal  interest  in  part  of  his  real  and  personal  property  to  a 
trustee  in  trust  out  of  the  rents  and  profits,  to  pay  one-half 
the  surplus  (after  deducting  expenses  of  the  trust)  to  the 
grantor  for  his  own  use,  and  the  residue  among  certain 
creditors  named  in  a  schedule,  without  any  intention  of 
fraudulently  delaying  creditors  not  named  in  the  schedule, 
such  deed  is  good  in  law. 
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In  Woodman  v.  Baldock,  (3  Mod.  11),  A.  assigned  his  effects 
to  trustees  for  the  benefit  of  his  creditors.  Bj  the  deed  the  trus- 
tees were  enabled  to  allow  A.  to  remain  in  possession  of  any 
part  of  them  until  the  remainder  should  be  sold,  and  the  debts 
collected.  They  sold  part  of  the  goods  by  public  sale,  des- 
cribing them  as  A.'s  property,  and  suffered  him  to  remain  in 
possession  of  the  remainder,  on  the  security  of  which,  B., 
knowing  them  to  be  the  property  of  the  trustees,  gave  credit 
to  A.  Execution  afterwards  issued  at  the  suit  of  B.,  and  the 
goods  were  sold  under  a  fi,  fa.  Held,  the  trustees  might 
recover  against  the  sheriff  in  an  action  of  trespass,  B.  having 
had  notice  of  the  change  of  property,  and  the  possession  of 
A.  being  consistent  with  the  deed.  The  judges  laid  stress 
on  the  fact  that  the  possession  by  A.  was  consistent  with  the 
terms  of  the  trust,  and  therefore  was  no  badge  of  fraud. 

I  refer  also  to  Goss  v.  Neale,  (5  Moore  19,)  as  a  strong 
authority  for  the  plaintiff.  It  appears  to  me,  that  these 
authorities  aubundantly  establish  that  the  mere  fact  that 
Topping's  furniture  was  not  to  be  sold  for  the  purposes  of 
the  trust,  until  the  partnership  effects  had  been  exhausted, 
was  in  law  no  badge  of  fraud ;  and  as  to  fraud  in  fact,  the 
verdict  negatives  its  existence ;  and  I  must  say  that  the 
impression  produced  at  the  trial  on  my  own  mind  by  the 
evidence  of  Mr.  Topping,  who  was  called  by  the  defendant, 
was  quite  in  favour  of  the  bond  Udes  of  the  transaction. 

The  objection,  that  a  benefit  (£800)  was  reserved  to  one 
of  the  assignors,  by  the  trust  deed,  was  not  taken  at  the  trial. 
If  it  had  been,  the  plaintiff  might  have  given  evidence  to 
satisfy  the  jury  that  there  was  no  fraud  whatever  in  that 
respect,  and  that  it  was  a  proper  and  beneficial  arrangement 
for  the  creditors.  Indeed  when  the  amount  of  the  estate  is 
looked  at,  it  is  not  probable  that  the  jury  would  have  con- 
sidered such  a  provision  as  impeaching  the  whole  transaction, 
or  proving  a  fraud  in  fact  upon  the  creditors.  I  do  not 
think  a  new  trial  should  be  granted  for  the  purpose  of  en- 
abling the  defendant  to  submit  this  point  to  the  jury,  which 
was  overlooked  or  waived  on  the  proper  occasion.  As  a  mat- 
ter of  law  the  case  of  Eastwich  v.  Cailland  seems  to  meet  it. 

I  am  not  satisfied  that  Mr*  il!facc?(?wa?c2's  objection,  that  the 
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defendant  proved  no  judgment,  should  prevail  if  we  ought  to 
notice  it,  when  it  was  not  taken  at  the  trial.  No  doubt  the 
rule  is  as  he  stated,  and  White  v.  Stevens  is  in  his  favour. 
Still,  on  an  interpleader  issue  I  am  not  clear,  that  the  right 
of  the  defendant  to  put  plaintiff  on  proof  of  his  title  is  not 
admitted.  The  issue  would  seem  to  be  intended  to  try  the 
plaintiff's  right  only,  as  against  the  defendant,  who  has  issued 
execution,  but  whose  authority  to  do  so  does  not  appear  to 
be  brought  in  question.  But  as  I  think  the  rule  must  be  dis- 
charged on  other  grounds,  I  have  not  felt  it  necessary  to  give 
this  full  consideration. 

Rule  discharged. 
The  Chief  Justice  referred  to  Bell  v.  Carter,  17  Jur.  478  ; 
Downe  v.  Morris,  3  Hare  404  ;  In  re.  Allan,  8  Jur.  366 ; 
Waters  v.  Mynn,  14  Jur.  341 ;  Dobson  v.  Land,  8  Hare  220 ; 
same  case,  14  Jur.  288  ;  Williams  v.  Owen,  5  M.  &  C.  306. 


KissocK  V.  Jarvis. 

Estoppel — Re-filing  of  chattel  mortgage. 

There  can  be  no  estoppel  on  a  sheriff  when  sued  as  an  individual,  by  reason 
of  a  deed  executed  by  him,  exclusively  in  his  character  as  a  public  officer. 
There  is  not  even  a  presumption,  that  goods  fold  in  one  year,  continue 
to  be  the  property  of  the  vendee,  when  afterwards  found  in  the  possession 
of  a  third  party,  as  owner,  and  there  is  no  rule  or  principle  of  law  on 
which  the  sheriff  could  be  denied  the  right  to  show  that  in  fact  they 
belonged  to  such  third  party. 

That  a  mortgagee  of  chattels,  in  order  to  retain  his  priority  of  security 
must,  under  the  statute  12  Vic,  ch,  74,  sec.  3,  refile  his  mortgage  with 
the  statement  of  the  debt,  &c,,  from  year  to  year,  having  within  proper 
time  re-filed  it  according  to  the  statute,  at  the  expiration  of  the  first 
year. 

Trover,  for  goods,  furniture,  and  chattels.  Pleas,  not 
guilty  and  not  possessed. 

This  case  was  again  tried  at  the  last  winter  assizes  in 
Toronto.  The  plaintiff  went  into  full  evidence  to  sustain  the 
bond  fides  of  the  mortgage  of  the  1st  of  February,  1854,  by 
John  George  Garden,  to  Thomas  Hanscombe,  and  of  the 
assignment  of  that  mortgage  by  Hanscombe  to  him.  This 
was  left  to  the  jury  by  the  learned  judge  who  tried  the  cause, 
(McLean.,  J.,)  and  they  found  for  the  plaintiff,  expressly 
affirming  both  securities,  with  damage  J£150  10s.    The  lead- 
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ing  facts  are  reported  in  6  U.  C.  C.  PI.  393.    It  is  only 

necessary  now  to  refer  to  a  portion  of  them  in  order  to  dis- 
pose of  the  question  before  us. 

John  George  Gordon  was,  prior  to  February,  1854,  the 
admitted  owner  of  the  goods  in  dispute.  On  the  1st  of 
February,  1854,  he  by  indenture  of  that  date,  sold  and 
assigned  these  goods  for  a  consideration  of  <£1250,  to  Thomas 
Hanscombe,  subject  to  a  proviso  that  if  he  should  pay  Hans- 
combe  .£1250,  with  interest,  on  the  1st  of  May,  1857,  the 
sale  should  be  void.  On  the  6th  of  February,  1854,  Hans- 
combe having  made  the  necessary  affidavit  filed  this  indenture 
with  the  clerk  of  the  County  Court.  And  on  the  3rd  of 
February,  1855,  Hanscombe  made  the  statement  required  by 
the  12  Yic,  ch.  74,  sec.  3,  which  with  a  copy  of  the  mort- 
gage was  re-filed  by  the  clerk  of  the  County  Court,  on  the 
3rd  of  February,  1855.  Since  that  time  there  has  been  no 
re-filing. 

On  the  20th  of  October,  1854,  Thomas  Hanscombe  assigned 
to  the  plaintiff  (among  other  securities)  this  mortgage  from 
Garden,  and  by  deed-poll  dated  7th  of  March,  1855,  Hans- 
combe referring  to  the  indenture  of  the  20th  of  October, 

1854,  and  in  consideration  thereof,  and  that  the  plaintiff  had 
(by  the  sheriff's  sale)  purchased  these  same  goods  as  the 
goods  of  Garden,  and  in  consideration  of  5s.  sold  and  assigned 
these  goods,  and  any  interest  he  might  have  in  them,  to  the 
plaintiff. 

On  the  1st  of  February,  1855,  the  plaintiff  recovered  judg- 
ment against  Garden  for  £100S  9s.  8d.,  and  on  the  7th  of 
the  same  month  he  issued  an  al.  fi.  fa.  against  goods.  The 
goods  in  dispute  were  seized  under  the  writ,  and  having  been 
appraised  at  £333  4s.  6d.,  the  sheriff  on  the  20th  of  February, 

1855,  by  bill  of  sale,  conveyed  them  to  the  plaintiff,  and  this 
bill  of  sale,  together  with  the  deed-poll  of  the  7th  of  March, 
1855,  were  filed  in  the  office  of  the  clerk  of  the  County  Court, 
on  the  10th  of  May,  1855.  The  goods,  however,  during  all 
this  time  continued  in  Garden's  possession,  whose  wife's 
trustee  (Hanscombe)  paid  rent  for  the  use  of  them  to  plaintiff 
.up  to  May,  1856. 

On  the  30th  of  January,  1855,  the  Bank  of  Upper  Canada 
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recovered  a  judgment  against  Garden,  and  issued  a  fi.  fa, 
thereon,  which  was  returned  by  the  defendant  nulla  bona. 
On  the  12th  of  June,  1855,  the  Bank  of  Upper  Canada 
recovered  another  judgment  against  Grarden.  On  the  9th  of 
June,  1856,  a  writ  of  alias  pluries  fi.  fa.  issued  on  this  judg- 
ment, and  on  that  day  the  sheriff  seized  these  goods,  and  on 
the  18th  of  that  month  sold  them  by  auction  for  <£128  4s., 
having  notice  of  plaintiff 's  claim,  but  Garden  being  still  in 
possession. 

On  these  facts  two  objections  were  raised  to  the  plaintiff's 
recovery^ — 1st :  that  the  plaintiff  took  nothing  under  the  bill 
of  sale  from  the  sheriff  to  him,  as  at  the  date  of  that  trans- 
action Garden  had  only  a  right  to  redeem  these  goods,  which 
right  at  that  time  was  not  saleable  under  execution.  2nd. 
That  in  order  to  preserve  the  security  created  by  the  mort- 
gage to  Hanscombe,  it  should  have  been  re-filed  with  a  proper 
statement,  within  twelve  months  from  the  3rd  of  February, 
1855,  and  that  for  want  of  such  re-filing  it  became  void  as 
against  creditors. 

The  learned  judge  intimating  an  opinion  in  favour  of  the 
defendant,  reserved  the  points  on  a  motion  for  nonsuit,  and 
left  the  case  to  the  jury,  as  already  stated. 

In  Hilary  Term,  Qameron,  Q.  C,  obtained  a  rule  nisi  to 
enter  a  verdict  accordingly. 
Burns  shewed  cause. 

Draper,  C.  J. — There  are  two  questions  in  this  cause. 

First,  if  the  sheriff,  having  an  execution  against  Garden 
in  favour  of  the  plaintiff,  and  taking  an  inventory  and  valua- 
tion of  his  goods  upon  which  he  made  a  bill  of  sale  thereof 
on  the  20th  of  February,  1855,  is  estopped,  when  sued  in 
trover  for  the  same  goods  by  the  plaintiff  from  denying  they 
were  the  plaintff's  goods,  on  the  18th  of  June,  1856,  when 
the  sheriff  having  in  his  hands  a  writ  of  execution  at  the  suit 
of  the  bank  of  Upper  Canada,  against  the  goods  of  Garden, 
sells  the  same  goods,  which  on  the  9th  of  June,  1856,  he  had 
found  and  seized  in  Garden's  possession. 

I  feel  no  difficulty  in  answering  this  question  in  the 
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negative.  Pirst,  I  apprehend  there  can  be  no  estoppel  on 
the  sheriff,  when  sued  as  an  individual,  by  reason  of  a  deed 
executed  by  him  exclusively,  in  his  character  as  a  public 
officer ;  and  secondly,  there  is  not  even  a  presumption  that 
goods  sold  in  one  year,  continue  to  be  the  goods  of  the  vendee, 
when  afterwards  found  in  the  possession  of  a  third  party  as 
owner ;  and  far  less  is  there  any  rule  or  principle  of  law,  on 
which  the  sheriff  could  be  denied  the  right  to  shew  that  in 
fact  they  belonged  to  such  third  party.  But  if  he  has  a  right 
to  shew  the  actual  fact,  there  is  an  end  of  any  estoppel. 

The  second  question  is,  whether,  under  the  12  Vic,  ch.  74, 
sec.  3,  the  mortgagee  of  chattels,  if  he  desires  to  maintain  his 
priority  of  security,  must  re-file  his  mortgage  with  the  state- 
ment of  the  debt,  &c.,  from  year  to  year,  having  within 
proper  time  re-filed  it  according  to  the  statute,  at  the  expira- 
tion of  the  first  year. 

The  statute  12  Yic.  has  no  preamble,  by  way  of  "  key  to 
unlock  its  meaning,"  which  must  therefore  be  gathered  from 
the  enactments  themselves.  These  provide  that  every  mort- 
gage or  instrument  intended  to  operate  as  a  mortgage,  which 
is  not  accompanied  by  immediate  deliver}^,  and  followed  by 
actual  and  continued  change  of  possession  of  the  things 
mortgaged,  shall  he  void  against  creditors  or  subsequent  pur- 
chasers and  mortgagees  in  good  faith,  unless  filed  as  directed, 
and  every  mortgage  or  copy  thereof  so  filed  shall  cease  to  he 
valid  against  the  creditors,  &c.,  after  the  expiration  of  one 
year  from  the  filing  thereof  unless  within  thirty  days  next 
preceding  the  expiration  of  the  year,  a  true  copy  of  such 
mortgage,  with  a  statement  ot  the  interest  of  the  mortgagee 
in  the  property  thereby  claimed,  shall  be  again  filed. 

The  legislature  have  plainly  declared  that  the  first  filing 
shall  be  operative  for  one  year  only,  whether  the  mortgage 
itself  or  a  copy  thereof  be  filed,  and  without  any  reference 
to  the  conditions  of  the  instrument,  according  to  which 
nothing  might  be  due  and  payable  during  the  first  or  second 
or  even  more  years.  They  have  made  the  re-filing  necessary 
in  every  case.  Their  object  is,  I  think,  obviously  to  prevent 
the  mortgage  being  used  to  shield  the  chattels  from  the 
claims  of  creditors,  after  the  debt  for  which  it  was  given  is 
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satisfied ;  and  also  to  give  creditors  information  at  the  end 
of  the  year,  as  to  the  state  of  the  debt  secured,  and  whether 
it  is  in  progress  of  liquidation.  Thej  may  be  influenced  in 
the  steps  they  will  take  for  their  own  payment  by  this  infor- 
mation. But  if  this  object  was  so  desirable  that  the  legisla- 
ture declared  the  mortgage  should  cease  to  be  valid  unless 
such  a  statement  were  filed  at  the  end  of  the  first  year  from 
the  creation  of  the  security,  it  must  be  more  requisite  at  the 
end  of  a  second,  and  increasingly  so,  at  the  expiration  of 
every  subsequent  year  as  the  presumption  of  payment ;  or 
that  the  mortgage  was  kept  on  foot  for  improper  purposes, 
would  be  stronger  at  the  end  of  every  succeeding  year.  And 
it  is  not  to  be  overlooked,  that  the  act  contains  no  provision 
for  entering  any  acknowledgment  of  complete  payment  and 
satisfaction,  though  the  statement  required  to  be  filed  would 
shew  any  partial  discharge. 

The  words  of  the  third  section,  "  every  mortgage  or  copy 
thereof,  filed  in  pursuance  of  this  act,"  &c.,  are  general 
enough  to  include  a  filing  under  the  3rd,  as  well  as  the  1st 
section.  The  third  Section  requires,  in  order  to  the  continu- 
ing validity  of  the  security,  that  a  true  copy  "  shall  be  again 
filed,''  within  thirty  days  next  after  the  expiration  of  one 
year  "from  the  filing  thereof."  When  "again  filed,"  such 
subsequent  filing  will  be  as  much  a  filing  in  pursuance  of  the 
act  as  the  original  filing  was,  and  to  such  filing,  the  words 
that  the  mortgage  shall  cease  to  he  t;a?z(i,"  unless  a  true 
copy  be  again  filed,  will  be  literally  applicable. 

This  will  appear  more  clear  by  a  transposition  of  the  words 
of  the  section,  which  may  be  read  thus :  "  unless  within 
thirty  days  next  preceding  the  expiration  of  one  year  from 
the  filing  every  mortgage  or  copy  thereof  in  pursuance  of  this 
act,  a  true  copy  thereof^  together  with  a  statement,  &c.,  shall 
be  again  filed  in  the  office  of,  &c.,  the  mortgage  shall  cease 
to  be  valid  as  against  the  creditors,  &c."  In  other  words,  a 
true  copy  of  every  mortgage  must  be  filed  again  within  thirty 
days  before  the  expiration  of  a  year  from  the  last  filing  of  the 
mortgage,  or  of  any  copy  of  it,  or  it  will  be  void. 

That  such  a  construction  will  be  in  accordance  with  the 
true  spirit  and  intention  of  the  act,  is,  I  think,  quite  plain, 
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and  being  also,  as  seems  to  me,  within  its  letter,  I  think  we 
are  warranted  in  so  construing  it,  for  the  prevention  of  the 
evil  against  which  the  law  was  designed.  If  it  be  considered 
doubtful,  inasmuch  as  the  8th  section  of  the  new  act,  20  Vic, 
ch.  3,  is  open  to  a  similar  question,  it  can  be  decided  finally 
on  an  appeal. 

But  it  was  further  argued  for  the  plaintiff,  that  as  the 
mortgage  from  Garden  to  Hanscombe  was  assigned  to  the 
plaintiff  on  the  20th  October,  1854,  the  re-filing  of  a  copy 
on  the  3rd  of  February,  1855,  with  a  statement  made  by 
Hanscombe  under  the  3rd  section  of  12  Vic,  ch.  74,  was 
void,  inasmuch  as  Hanscombe  had  at  that  time  no  interest  in 
the  mortgage,  and  therefore  could  not  file  a  statement  "  ex- 
hibiting the  interest  of  the  mortgagee  in  the  property,  claimed 
by  virtue  thereof." 

I  did  not  attach  much  importance  to  this  view  of  the  case 
during  the  argument.  I  thought  the  principal  contention  on 
the  part  of  the  plaintiff 's  counsel  was,  that  the  mortgage  had 
once  been  properly  re-filed,  and  the  requirements  of  the 
statute  complied  with ;  that  the  mortgage  was  in  consequence 
a  continuing  valid  security  until  the  debt  secured  by  it  became 
due,  i.  e.,  the  1st  of  May,  1857,  and  therefore  the  defendant 
was  a  wrong-doer  in  selling  these  goods  in  1856,  under  an 
execution  against  Grarden.  As  it  is,  however,  again  pressed 
as  one  of  the  matters  mainly  relied  on  for  the  plaintiff,  (since 
our  opinion  on  the  other  points  was  declared,)  that  the  mort- 
gage became  void  because  there  was  no  effectual  re-filing  of 
it  before  the  expiration  of  the  first  year,  I  have  gone  over 
the  evidence  once  more,  and  have  considered  the  statute  with 
a  particular  view  to  this  question. 

The  assignment  of  the  20th  of  October,  1854,  has  not  been 
brought  before  us.  It  is  referred  to  in  the  deed-poll  of  the 
7th  of  March,  1855,  by  which  Hanscombe  conveys  to  the 
plaintiff  any  interest  he  might  have  in  these  goods  and  chat- 
tels. This  last  mentioned  deed  appears  to  have  been  filed  in 
the  office  of  the  clerk  of  the  County  Court,  on  the  10th  of 
March,  1855,  together  with  the  bill  of  sale  from  the  sheriff, 
and  the  plaintiff  himself  made  an  affidavit  as  to  the  good  faith 
of  each  transaction.  Why  the  plaintiff  took  an  assignment 
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in  March,  1855,  of  Hanscombe's  interest,  if  it  was  already 
conveyed  by  the  assignment  of  the-  20th  of  October,  1854,  is 
not  explained.  It  seems  somewhat  inconsistent  for  the  plain- 
tiff now  to  urge  that  Hanscombe  parted  with  his  interest  in 
1854,  so  that  he  had  no  interest  in  February,  1855,  which 
could  form  the  subject  of  a  statement  under  the  3rd  section 
of  12  Vic. 

Eut  passing  by  this,  the  argument  advanced  seems  to  seek 
to  put  a  construction  upon  the  statute  which  would  make  a 
greater  change  in  the  common  law  with  regard  to  convey- 
ances or  mortgages  of  chattels,  than  there  was  in  my  opinion 
contemplated  by  the  legislature. 

The  8rd  section  of  the  act  does  not  declare  by  whom  the 
"  statement  exhibiting  the  interest  of  the  mortgagee  "  is  to  be 
made.  There  is  nothing  to  make  it  indispensable  that  the 
mortgagee  himself  should  make  it.  It  is  not  even  required 
to  be  made  upon  oath,  an  omission  which  is  supplied  by  the 
latter  act  20  Vic,  ch.  3.  It  is  no  objection  therefore  that 
Hanscombe  was  the  party  who  made  the  statement,  instead 
of  the  plaintiff  who  had  acquired  Hanscombe's  interest. 
Certainly  Hanscombe  was  as  competent  to  make  the  state- 
ment as  any  one  could  have  been.  Add  to  which,  the  debt 
secured  by  the  mortgage  was  not  to  become  payable  for  more 
than  two  years,  and  it  is  not  pretended  that  Garden  has 
paid  any  thing.  That  Hanscombe  was  a  bond  fide  creditor 
of  Garden,  and  the  plaintiff  a  bond  fide  creditor  of  Hans- 
combe, has  been  expressly  affirmed  by  the  jury. 

If  we  are  to  understand  it  to  be  argued  that  because  Hans- 
combe who  was  the  original  mortgagee,  had  in  October, 
1854,  assigned  to  the  plaintiff,  the  mortgage  could  not  have  ' 
been  effectually  refiled,  because  the  mortgagee  had  parted 
with  his  interest,  and  therefore  no  statement  exhibiting  any 
interest  in  him  could  be  filed,  and  no  other  statement  could 
avail  under  the  act,  I  cannot  subscribe  to  that  conclusion. 
The  result  would  be,  that  the  statute  would  prevent  every 
mortgage  of  chattels,  which  was  not  followed  by  an  actual 
and  continued  change  of  possession,  and  therefore  required 
filing  under  the  statute,  from  being  assigned  or  transferred, 
if  intended  to  be  a  continuing  security.    For  the  transfer 
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would  deprive  the  mortgagee  of  Ms  interest,  and  then  no 
statement  shewing  his  interest  could  be  filed ;  and  if  the 
mortgagee  died,  the  same  consequence  would  follow  as  to  his 
personal  representatives.  I  feel  quite  clear,  that  would  be 
an  erroneous  interpretation  of  the  enactment,  and  that  we 
must  expound  it  so  as  to  produce  that  result.  I  think  it 
sounder  to  hold  that  by  the  phrase  "  the  interest  of  the 
mortgagee,"  the  legislature  meant  as  well  the  interests  of 
those  claiming  under  him  by  virtue  of  the  mortgage,  as  his 
own  interest  while  he  continued  to  hold.  So  far,  therefore, 
I  think  the  objection  cannot  prevail. 

Then  concede,  that  Hanscombe  filed  a  statement  in  which, 
while  the  extent  of  the  charge  on  the  property  was  truly  set 
forth,  he  followed  the  exact  words  of  the  act,  and  represented 
it  as  the  interest  of  the  mortgagee— of  himself — ^because  he 
was  the  mortgagee  therein  named,  though  he  had  assigned 
his  interest.  I  do  not  conceive  that  the  refiling  would  on 
that  account  be  a  nullity.  The  object  is  to  secure  notice  to 
creditors  of,  or  subsequent  purchasers  or  mortgagees  of,  the 
original  owner  of  the  goods  ;  to  give  them  information  that 
the  security  is  still  continuing,  and  to  what  amount ;  to  pre- 
vent fraudulent  protection  and  favour  to  the  mortgagor. 
Keeping  that  in  mind,  the  refiling  of  the  mortgage  with  a 
true  statement  of  what  is  due  on  it,  gives  to  these  parties  all 
that  the  legislature  intended.  The  interest  of  the  party 
entitled  by  virtue  of  the  mortgage  is  distinctly  and  truly 
stated,  and  that  is  identically  the  interest  which  the  mort- 
gagee named  in  the  instrument  could  lawfully  claim,  if  he 
had  not  made  an  assignment  while  living,  or  if  by  reason  of 
his  death  the  mortgage  debt  had  passed  to  his  personal 
representatives.  We  are  dealing  with  a  case  where  the 
original  mortgage  and  the  assignment  are  both  affirmed  to 
have  been  made  in  good  faith,  where  a  true  statement  of  the 
debt  due  upon  the  mortgage  has  been  filed  within  proper 
time.  Suppose  we  are  asked  to  avoid  it  by  a  creditor,  who 
in  that  state  of  things  chose  to  levy  on  the  goods,  treating 
the  mortgage  as  fraudulent  against  him,  because  not  duly 
refiled.  I  think  we  ought  to  reject  such  a  claim.  And  I 
cannot  arrive  at  a  different  conclusion,  because  the  assignee 
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of  the  mortgage  sets  up  the  same  pretence  to  avoid  the  mort- 
gage, in  order  thereby  to  get  rid  of  the  consequence  of  his 
omission,  to  procure  the  refiling  before  the  end  of  the  second 
year. 

There  was  a  fact  stated  in  evidence,  upon  which  I  thought 
some  question  might  have  been  raised,  as  to  the  actual 
property  and  possession  of  these  goods.  I  refer  to  Hans- 
combe's  statement  that  he  paid  rent  to  the  plaintiff  for  the 
use  of  them  by  Garden.  But  it  was  not  adverted  to  in  the 
argument,  and  I  suppose  because  it  was  in  truth  known  to  be 
of  no  importance  for  the  determination  of  this  suit. 

On  the  whole,  I  am  of  opinion  that  the  rule  to  enter  a 
nonsuit  should  be  made  absolute. 

Per  euvi — Rule  absolute. 


Auger  v.  The  Ontario,  Simcob  &  Huron  Railroad. 

Railway  company — Destruction  of  horses  by  their  locomotive — Their  right  to  he 

on  the  track. 

Two  of  the  plaintiff's  horses  having  by  some  means  got  on  the  defendants' 
track,  were  killed  by  a  locomotive,  for  which  the  plaintiff  brought  his 
action. 

Held,  that  the  legislature  having  appointed  certain  measures  to  be  adopted 
for  the  protection  of  property  from  the  locomotives  of  the  defendants, 
and  those  measures  having  been  fulfilled  by  the  the  defendants,  they  were 
not  liable  for  the  damage  done  without  shewing  something  more  than 
ordinary  in  the  running  of  the  train. 

Action  on  the  case  against  defendant,  the  first  count 
charges  the  duty  of  fencing  on  defendants,  and  in  consequence 
of  failing  in  that  respect  two  horses  of  plaintiff  then  being  on 
his  land  escaped  upon  defendants'  railway  track,  and  were 
killed  by  their  locomotives. 

2nd  count  alleges,  plaintiff's  horses  were  lawfully,  and  with 
the  consent  of  the  owner,  on  a  piece  of  land  through  which 
the  defendants'  railway  passed,  pasturing  on  a  common  which 
was  not  fenced  off  from  the  railway,  and  they  strayed  there- 
from on  to  the  railway  track  of  defendants  ;  that  defendants 
managed  their  engines  and  carriages  in  so  unskilful  and 
negligent  a  manner  that  by  means  thereof  they  killed  the 
said  two  horses,  then  being  on  the  railway.  The  plaintifi" 
claims  damages  ^£100. 
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The  defendants  plead,  1.  General  issue  per  statute,  as 
noted  in  the  magin,  12  Yic,  ch.  196,  sees.  20  and  47. 

2nd.  To  first  count  former  action  by  plaintiff,  in  which 
was  verdict  and  judgment  for  defendants. 

Replication  issue  on  the  first  plea  a  nolle  proseque  as  to 
first  count. 

The  cause  was  taken  down  for  trial  at  the  last  fall  assizes 
for  the  county  of  Simcoe,  before  Draper^  C.  J.  C.  P. 

The  plaintifi"  called  several  witnesses,  who  were  passengers 
on  the  cars  at  the  time  the .  horses  were  killed.    The  defen- 
dants called  their  engineer,  fireman,  and  baggage  master. 
The  facts  in  the  main  are  stated  alike  by  the  witnesses  for 
both  parties.    The  track  was  not  fenced  in  on  either  side 
where  the  horses  were  killed ;  there  were  four  of  them  on 
the  track  in  advance  of  the  locomotive  when  they  were  first 
discovered;  the  steam  was  shut  off;  the  breaks  were  put  on, 
which  slackened  the  speed  of  the  engine,  and  the  steam- 
whistle  blown.    Plaintiff 's  witnesses  are  of  opinion  that  a 
man  could  have  been  sent  forward,  and  driven  the  animals 
off  before  the  locomotive  would  have  reached,  them ;  but  in- 
stead of  this  being  done,  the  speed  was  increased,  and  two  of 
them  were  caught  in  a  culvert  and  killed  before  the  engine 
was  stopped ;   that  the  locomotive  and  train  was  stopped 
almost  immediately  after  the  animals  were  killed.  The 
defendants'  witnesses  stated,  that  as  soon  as  the  horses  were 
first  seen  the  steam  was  shut  off,  and  the  breaks  put  on  ;  that 
the  grade  was  a  descending  one,  and  although  the  speed  of 
the  train  was  slackened,  yet  being  a  heavy  one,  it  did  not 
come  to  a  stand  still;  that  on  the  whistle  being  sounded  the 
horses  ran  off  the  track,  that  the  breaks  were  then  taken  off, 
when  the  speed  of  the  train  was  increased ;  that  the  horses 
ran  on  again,  and  the  two  belonging  to  the  plaintiff  were 
caught  in  the  culvert ;  that  as  soon  as  the  engineer  saw  this 
the  signal  was  given  to  put  on  breaks  again,  but  the  train 
could  not  be  brought  up  until  the  horses  were  killed ;  that  if 
the  horses  had  not  been  caught  in  the  culvert  they  would 
have  kept  out  of  the  way  of  the  train  at  the  speed  at  which 
they  were  going. 

The  counsel  for  the  defendants  objected,  that  the  action 
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was  not  brought  within  six  months,  referring  to  12  Vic,  ch. 
196,  sees.  20  and  47.  Second,  that  the  horses  were  unlaw- 
fully on  defendants'  railway,  and  they  are  not  liable  even  if 
there  was  unskilfulness  and  negligence  in  the  managing  the 
train.  The  learned  Chief  Justice  reserved  leave  to  the 
defendants  to  move  to  enter  a  nonsuit  on  both  grounds,  and 
directed  the  jury  if  they  were  of  opinion  that  the  defendants 
by  negligence  or  unskilfulness  in  managing  their  engine 
killed  the  horses,  they  were  to  find  for  plaintiff.  If  they  did 
not  think  so,  then  they  were  to  find  for  defendants,  and  they 
were  for  the  purposes  of  the  verdict  to  consider  the  horses 
were  lawfully  on  the  track. 

The  jury  found  for  the  plaintiff,  with  seventy-five  pounds 
damages. 

In  Michaelmas  Term  last,  McMichael  obtained  a  rule 
calling  on  plaintiff  to  shew  cause  why  a  nonsuit  should  not 
be  entered,  pursuant  to  leave  reserved  at  the  trial,  on  the 
ground  that  the  action  was  not  brought  until  after  the  expi- 
ration of  six  months  from  the  time  the  injury  complained  of 
was  committed  ;  second,  that  as  the  horses  were  trespassing 
on  defendants'  railway  no  action  would  lie  for  managing  the 
engine  unskilfully  or  negligently ;  and  that  some  wilful  act 
must  have  been  shewn  on  the  part  of  the  defendants'  servants, 
or  that  they  could  easily  have  avoided  the  accident,  before 
they  can  be  liable ;  or  for  a  new  trial,  for  misdirection  in 
stating  to  the  jury  that  the  horses  at  the  time  of  the  accident 
were  lawfully  on  the  road,  and  that  the  act  of  the  engine- 
driver  in  increasing  the  speed  of  the  engine  was  negligent ; 
and  on  the  grounds  that  the  verdict  was  contrary  to  law  and 
evidence,  as  there  was  no  sufficient  evidence  of  negligence, 
whether  the  horses  were  considered  as  rightfully  or  wrong- 
fully on  the  highway. 

During  last  Hilary  Term  D,  McCarty^  Jr.,  shewed  cause, 
and  contended  that  sec.  20  of  12  Vic,  ch.  196,  was  only  in- 
tended to  apply  when  the  defendants'  road  was  in  the  course 
of  construction,  and  that  sec  47  did  not  refer  to  acts  of  neg- 
ligence by  defendants  in  managing  their  locomotives,  that 
that  was  not  any  thing  done  under  the  act.    He  cited 
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Carpue  v.  The  London  and  Brighton  Railway  Co.,  8  Rail- 
way cases,  692  ;  Edge  v.  Parker,  8  B.  &  C.  697 ;  Palmer 
V.  Grand  Junction  Railway,  4  M.  &  W.  749,  at  p.  766 ; 
Taylor  on  Evidence,  sec.  298.  He  further  contended 
that  the  defendants  were  liahle  for  their  negligence  in 
managing  their  locomotive  ;  that  the  mere  fact  of  plain- 
tiff's  horses  being  on  the  railway  did  not  justify  defendants 
in  killing  them,  either  designedly  or  negligently;  that  the 
jury  have  found  against  the  defendants  on  the  issue  of  neg- 
ligence, and  that  the  verdict  ought  to  stand. 

McMiehael  contra,  contended  that  the  first  objection  is 
fatal ;  that  the  courts  have  decided  that  where  railway  com- 
panies choose  to  become  common  carriers  they  are  not  pro- 
tected from  actions  in  the  same  way  as  when  they  are  doing 
what  they  are  expressly  required  or  authorised  to  do  under 
the  act  of  incorporation ;  that  defendants  are  expressly 
authorised  to  run  locomotives  on  their  railway,  and  when 
they  do  this,  it  is  done  in  pursuance  of  the  act,  and  is  there- 
fore protected  by  it.  They  do  not  undertake,  in  relation  to 
the  running  of  their  engines,  that  they  will  not  injure  or 
destroy  horses  and  cattle  that  may  be  on  the  railway,  but 
when  they  act  as  common  carriers  they  undertake  to  carry 
safely  and  securely,  and  that  does  not  arise  out  of  any  thing 
contained  in  their  act  of  incorporation.  That  it  is  clear  the 
horses  were  unlawfully  on  the  railway,  and  there  really  was 
no  evidence  of  want  of  skill  or  care  on  the  part  of  the  defen- 
dants, or  their  servants.  The  opinion  of  passengers  who 
had  no  experience  in  managing  engines  could  not  be  allowed 
to  weigh  for  a  moment  against  the  positive  evidence  of  the 
engineer,  stoker,  and  baggage-master.  At  all  events,  the 
allowing  the  cattle  to  run  at  large  contray  to  law,  and  there- 
by to  get  on  to  defendants'  railway,  was  such  a  contributing 
to  the  injury  on  the  part  of  the  plaintiff  as  should  prevent 
him  from  recovering  in  this  action ;  this  did  not  remotely 
contribute  to  the  accident,  as  in  Davis  v.  Man.  Defendants 
are  therefore  either  entitled  to  a  nonsuit  or  a  new  trial. 

Richards,  J. — In  my  opinion  the  plaintiff  fails  on  both 
grounds.  The  20th  and  47th  sections  of  the  statute  12  Vic, 
ch,  196,  are  applicable  to  this  case. 
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It  is  argued  that  the  provisions  of  the  statute  limiting  the 
time  of  bringing  the  action  do  not  apply  when  the  act  com- 
plained of  is  not  caused  in  the  construction  of  the  road  ;  or 
at  all  events  where  the  matter  arises  from  the  negligence  of 
defendants  in  managing  their  locomotives.    The  running  of 
the  locomotives  is  in  exercise  of  the  powers  conferred  by  the 
act,  and  if  it  is  only  done  in  such  a  way  as  the  law  permits,  no 
action  ever  could  be  maintained  against  the  company,  and  there 
would  be  no  use  of  any  legislative  provision  for  limiting  the 
time  of  bringing  such  actions.    Unless  that  provision  of  the 
statute  is  to  be  considered  inoperative,  it  must  extend  to 
cases  like  the  present.    In  Jenkins  v.  Cook,  (1  A.  &  E.  372,) 
a  canal  company  has  power  to  demand  and  sue  for  certain 
tolls,  and  in  default  of  payment,  to  distrain  any  boat  out  of 
which  the  tolls  ought  to  be  paid,  and  to  detain,  appraise,  and 
sell  the  same ;  another  section  limited  any  action  to  be 
brought  for  any  thing  done  in  pursuance  of  the  act,  or 
in  execution  of  the  powers  granted  to  six  months  next 
after  the  act  committed,  and  in   case  of  a  continuing 
damage,  to  three  months  after  such  damage  shall  cease. 
In  an  action  for  seizing  goods  of  plaintiff,  and  selling 
the  same,  they  being  leased  by  him  at  the  time,  it  was 
held  by  the  court  that  the  clause  intended  the  case  of  a 
distress  which  ^ould  not  have  been  levied,  but  under  the 
powers  and  authorities  given  by  the  act,  and  the  action  must 
be  brought  within  six  months  after  the  act  committed. 

In  Kennett  &  Avon  Canal  Co.  against  G,  W.  Railway  Co., 
the  defendants  were  authorised  to  divert  the  canal,  but  it 
was  provided,  if  they  obstructed  plaintiff's  canal  so  that  boats 
could  not  pass,  defendants  should  pay  plaintiffs  by  way  of 
ascertained  damages,  at  least  £10  per  hour  for  every  hour 
during  which  the  obstruction  continued,  and  in  default  of 
payment,  plaintiffs  might  recover  the  amount  by  action  of 
debt,  but  it  was  not  to  prevent  plaintiffs  recovering  further 
damages,  when  they  exceeded  the  amounts  named. 

There  was  a  provision  that  no  action  should  be  brought  for 
any  thing  done  or  omitted  to  be  done  in  pursuance  of  the  act, 
or  in  the  execution  of  the  powers  conferred  by  it,  without 
twenty  days'  notice  of  action  ;  nor  unless  the  action  should 
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be  broTiglit  within  six  montlis  next  after  the  act  committed, 
or  in  case  of  continuing  damages,  within  six  months  after 
damage  ceased.  The  court  held  that  the  defendants  could 
not  be  made  liable  unless  sued  within  six  months,  for  although 
the  statute  gave  plaintiffs  a  right  to  sue  for  certain  sums  for 
injury  done  by  the  company,  yet  as  the  act  complained  of 
was  for  something  done  in  pursuance  of  the  act,  the  limita- 
tion clause  applied. 

There  is  no  doubt  the  courts  have  held  repeatedly  that  the 
limitation  clauses  do  not  apply  where  the  companies  are 
carrying  on  the  business  of  common  carriers,  even  in  those 
cases  where  they  are  permitted  by  their  act  of  incorporation 
to  use  locomotives,  &c.,  for  the  conveyance  of  passengers  and 
goods,  &c.,  and  to  charge  for  such  conveyance,  but  the  lia- 
bility arises  in  those  cases  from  the  breach  of  contract,  arising 
from  their  implied  undertaking  to  carry  safely,  and  to  take 
proper  care  of  the  goods,  &c.  The  same  principle  does  not 
apply  in  these  cases  ;  the  right  of  plaintiff  does  not  rest  in 
any  way  on  contract,  but  is  strictly  an  action  of  tort  against 
defendants  for  an  alleged  wrong  done  by  them  in  exercising 
the  powers  conferred  upon  them  by  the  act. 

The  authorities  referred  to  on  the  argument  seem  to  shew 
that  the  horses  were  wrongfully  on  the  track  of  the  railway, 
and  the  plaintiff 's  counsel  rested  his  case  on  the  ground  that, 
the  accident  arose  from  the  defendants'  negligence  in  manag- 
ing their  locomotive  on  that  occasion.  In  Dowell  v.  The  Steam 
Navigation  Company,  (5  E.  &  B.  at  p.  206,)  Lord  Campbell 
observes :  "  According  to  the  rule  which  prevails  in  the  court 
of  Admiralty,  in  a  case  of  collision,  if  both  vessels  are  in 
fault,  the  loss  is  equally  divided,  but  in  a  court  of  common 
law  the  plaintiff  has  no  remedy,  if  his  negligence  in  any 
degree  contributed  to  the  accident.  In  some  cases  there  may 
have  been  negligence  on  the  part  of  the  plaintiff  remotely 
connected  with  the  accident,  and  in  these  cases  the  question 
arises,  whether  the  defendants,  by  the  exercise  of  ordinary 
care  and  skill,  might  have  avoided  the  accident,  notwithstand- 
ing the  negligence  of  the  plaintiff,  as  in  the  often  quoted 
donkey  case,  Davies  v.  Man  (4  M.  &  W.  546),  there,  although 
without  the  negligence  of  the  plaintiff  the  accident  could  not 
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have  happened,  the  negligence  is  not  supposed  to  have  contribu- 
ted to  the  accident  within  the  rule  upon  this  subject ;  and  if  the 
accident  might  have  been  avoided  by  the  exercise  of  ordinary 
care  and  skill  on  the  part  of  the  defendant,  to  his  gross  negli- 
gence it  is  entirely  ascribed,  he,  and  he  only  proximately 
causing  the  loss." 

In  Davies  v.  Mann  (10  M.  &  W.  546),  although  the  plain- 
tiff was  guilty  of  some  negligence  in  leaving  the  donkey  on  the 
highway  in  the  condition  he  was,  yet  it  was  held  he  Avas  entitled 
to  move  as  against  the  defendant,  for  the  reason  given  by  Lord 
Campbell  in  the  passage  quoted.  But  if  he  had  placed  the 
animal  on  the  line  of  a  railway,  on  what  as  to  him  would  be 
entirely  private  property,  and  as  to  the  owners  of  which  he 
would  be  a  trespasser,  I  am  by  no  means  prepared  to  say 
that  they  would  be  bound  to  use  the  same  diligence  that  a 
defendant  would  in  driving  along  an  ordinary  highway.  The 
very  nature  of  the  business  carried  on  by  the  defendants 
required  them  to  drive  their  locomotives  at  considerable 
speed,  and  if  they  are  to  be  considered  liable  to  actions  for 
damages  if  they  do  not  stop  their  locomotives  and  send  forward 
a  man  to  drive  horses  and  cattle  off  the  track  every  time  they 
happen  to  be  on  from  the  negligence  of  their  owners,  they 
will  be  compelled  to  pass  along  at  a  very  slow  rate,  and  the 
public  will  be  deprived  of  great  advantages,  in  order  to  in- 
demnify the  owners  of  the  description  of  animals  referred  to 
from  the  consequences  of  their  own  negligence.  The  argu- 
ment  that  a  railway  company  is  bound  to  adopt  a  more  than 
ordinary  precaution  in  working  their  engines,  was  pressed 
on  the  court.  Eicketts  v.  The  E.  &  W.  Docks,  &c..  Rail- 
way, reported  in  12  C.  B.  160,  p.  175,  Chief  Justice  Sir  J. 
Jervis  observes  :  "In  the  third  place  it  was  insisted  that 
even  if  there  was  no  common  law  liability,  and  the  statute  im- 
posed on  the  defendants  no  additional  duty,  the  dangerous 
nature  of  the  trade  carried  on  by  the  defendants  cast  upon 
them  an  obligation  to  adopt  more  than  ordinary  precautions. 
The  King  v.  Pease  (4  B.  &  Ad.  30),  however,  is  a  distinct 
authority  the  other  way.  The  legislature  has  authorised  the 
formation  of  the  railway,  and  has  done  all  it  thought  neces- 
sary to  protect  the  public  and  the  adjoining  land  owners,  by 
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requiring  the  company  to  fence  olF  the  land  adjoining  the 
railway." 

In  Shanok  v.  Railway  Co.,  (4  Ex.  580,)  one  of  the  grounds 
submitted  to  the  consideration  of  the  court  on  which  the 
defendants  were  to  be  held  liable  as  trespassers,  was,  that 
they  had  directed  their  servants  to  drive  the  locomotive  at 
such  a  speed  that  he  could  not  stop  in  time  to  prevent  several 
of  plaintiff's  sheep  that  were  on  the  track  from  being  killed, 
whereas  if  he  had  been  going  at  slower  speed,  the  accident 
could  have  been  avoided.  Baron  Park  in  giving  the  judg- 
ment of  court  says  :  "If  in  the  present  case  the  plaintiff's 
cattle  had  a  right  to  be  on  the  railway,  the  plaintiff  has  a 
remedy  by  an  action  on  the  case  against  the  company  for 
causing  the  engine  to  be  driven  in  such  a  way  as  to  injure 
that  right ;  for  the  defendants  were  bound  to  see  that  their 
carriages  did  not  travel  at  such  speed  as  to  make  it  impossible 
to  avoid  other  persons  who  had  a  lawful  right  to  be  there. 
If  the  cattle  were  altogether  wrong-doers,  there  has  been  no 
neglect  or  misconduct  for  which  the  defendants  are  respon- 
sible. If  the  cattle  had  an  excuse  for  being  there,  as  if  they 
they  had  escaped  through  defect  of  fences  which  the  com- 
pany should  have  kept  up,  the  cattle  were  not  wrong- 
doers." 

The  finding  of  the  jury  in  this  case  has  reference  only 
to  the  question  submitted  to  them,  viz.,  the  horses  being 
lawfully  on  the  railway,  were  the  defendants  guilty  of  neg- 
ligence in  the  management  of  the  locomotive ;  on  this  they 
have  found  for  the  plaintiff.  If  the  court  are  of  opinion  that 
the  horses  were  not  lawfully  on  the  railway,  then  the  defen- 
dants were  to  have  leave  to  enter  a  nonsuit.  It  was  not  con- 
tended at  the  argument  that  as  against  the  defendants  the 
horses  were  lawfully  on  their  railway,  and  we  are  therefore 
of  opinion  the  rule  must  be  made  absolute  to  enter  a  non- 
suit. If  it  be  admitted  that  under  the  decided  cases  the 
horses  were  not  lawfully  on  the  railway,  without  deciding 
that  that  circumstance  would  authorise  a  verdict  for  the 
defendants  in  all  cases,  I  do  not  think  we  would  be  justified 
in  holding  that  the  facts  proven  at  the  trial,  taken  in  their 
broadest  sense  against  the  defendants,  shew  that  they  were 
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guilty  of  negligence  in  relation  to  these  horses  which  were 
wrongfully  on  their  railway. 

Per  cur. — Eule  absolute. 


Palmer  et  al.  v.  Fahnestock. 

Promissory  note — Certainty  in  amount — Exchanye. 

An  instrument  purporting  to  be  a  promissory  note  with  the  words,  "  with 
exchange  on  New  York."  Held,  not  to  be  a  promissory  note,  the  amount 
being  rendered  uncertain  by  the  uncertainty  of  exchange. 

This  was  an  appeal  from  the  judgment  of  the  County 
Court  of  the  United  Counties  of  Frontenac,  Lennox,  and 
Addington,  on  a  demurrer  to  a  declaration. 

The  pleadings  in  the  case  were  as  follows,  so  far  as  they 
relate  to  this  decision  :  Benjamin  A.  Fahnestock,  Jacob 
L.  Schwartz  and  Aurelius  B.  Hull,  by  Alexander  S  Kirk- 
patrick,  their  attorney,  sue  Ellery  W.  Palmer,  John  C. 
Crookshank  and  Noble  Palmer.  For  that  the  said  Ellery 
W.  Palmer,  on  the  14th  of  September,  1857,  by  his  promis- 
sory note  now  overdue  promised  to  pay  to  the  order  of  the 
said  John  Crookshank  at  the  Bank  of  British  North  Ameri- 
ca in  Kingston  the  sum  of  £72  17s.,  with  exchange  on 
New  York,  six  months  after  date,  and  the  said  John  C. 
Crookshank,  endorsed  the  same  to  the  said  Noble  Palmer, 
who  endorsed  the  same  to  the  plaintiff,  and  the  said  note 
was  duly  presented  for  payment,  and  was  dishonoured, 
whereof  the  defendants  had  due  notice,  but  did  not  pay  the 
same,  and  the  plaintiffs  claim  .£100.  To  which  declaration 
the  defendants  demurred,  assigning  a  cause  that  the  writing 
in  the  declaration  mentioned  was  not  a  promissory  note,  the 
amount  payable  being  contingent  and  indefinite. 

In  October  Term  the  demurrer  was  argued,  and  the  court 
in  the  following  January  term  gave  judgment  on  the  demur- 
rer in  favour  of  the  plaintiffs. 

No  written  judgment  was  delivered  by  the  judge. 

From  this  decision  the  defendants  appealed,  assigning  as 
the  ground  that  the  instrument  as  above  set  out  is  not  a 
negotiable  promissory  note. 

The  case  was  argued  in  Hilary  Term,  \>j  Bichards,  for  the 
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appellant,  citing  Story  on  Bills,  sec.  42 ;  Smith  v.  Nighten- 
gale, 2  Starkie,  375 ;  Boulton  v.  Dugdale,  4  B.  &  Ad.  619. 

Kirhpatrich,  for  respondent,  cited  Chilly  on  Bills,  p.  1 ; 
Byles  on  Bills,  66 ;  12  Vic,  ch.  76,  sec.  3. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

The  whole  question  raised  for  decision  is,  whether  the 
instrument  declared  upon  is  a  promissory  note.  The  plain- 
tiffs declare  as  endorsees  of  a  note  dated  14th  of  September. 
1857,  made  by  the  defendant  Ellery  "VV.  Palmer,  whereby  he 
promised  to  pay  the  defendant  John  C.  Crookshank  or  order 
at  the  Bank  of  British  North  America  in  Kingston,  the 
sum  of  ^72  17s.,  with  exchange  on  New  York,  six  months 
after  date,  which  note  Crookshank  endorsed  to  the  defen- 
dant Noble  Palmer,  who  endorsed  the  same  to  the  plaintiffs. 

The  defendants  demur  generally,  and  on  their  part  it  is 
argued  that  the  words  ''with  exchange  on  New  York," 
rendered  the  amount  secured  by  the  note  uncertain,  and  that 
unless  certain  in  point  of  amount  it  is,  as  a  promissory  note, 
void.  That  the  note  contains  one  single  promise  to  pay  a 
fixed  sum,  and  an  uncertain  sum  in  addition ;  for  no  one  by 
simply  looking  at  the  note  can  tell  what  principal  sum  he  is 
entitled  to  demand,  as  it  contains  nothing  by  which  the  rate 
of  exchange  is  fixed.  That  the  maker  will  not  fulfil  his 
engagement  if  at  maturity  he  paid  <£72  17s.,  for  his  promise 
is  to  pay  more,  and  it  is  as  much  a  part  of  the  promise  to 
pay  exchange  on  New  York,  as  it  is  to  pay  £72  17s. 

The  plaintiffs'  counsel  insisted  that  the  words  ''  exchange 
on  New  York  "  had  no  different  effect  in  principle  than  the 
words  "mYA  interest''  would  have  had.  That  the  proper 
construction  of  the  instrument  was  to  treat  it  as  if  it  promised 
to  pay  £72  17s.  in  New  York,  which  could  not  be  paid 
without  obtaining  funds  there;  and  such  funds  were  only 
obtainable  by  paying  the  exchange  on  New  York.  That,  at 
all  events  as  the  plaintiffs  were  endorsees,  the  maker  might 
be  the  acceptor  and  the  payee  as  the  drawer  and  endorser  of 
a  bill  of  exchange  on  New  York  to  Noble  Palmer,  and  he 
had  endorsed  to  plaintiffs,  and  on  a  bill  of  exchange,  re-ex- 
change, expenses  of  protest^,  &c.,  and  were  by  law  recoverable ; 
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and  this  amounted  to  no  more  than  an  undertaking  in  the 
body  of  the  bill  to  pay  what  the  law  would  oblige  the 
defendants  to  pay  without  any  such  undertaking,  on  the  bill 
being  dishonoured. 

I  believe  that  within  a  few  years,  a  practice  has  grown  up 
of  giving  notes  in  the  same  form  as  is  adopted  in  this  case. 
Apparently  it  has  arisen  from  the  dealings  of  our  traders, 
with  traders  in  New  York,  the  former  buying  goods  on 
credit,  which  ought  to  be  paid  at  New  York,  and  giving  to 
the  vendors  notes  payable  generally,  or  payable  in  Canada, 
for  the  price  of  the  goods,  and  in  order  to  make  it  a  pay- 
ment in  Netv  Yorh  without  the  necessity  of  presentment 
there,  and  to  enable  the  purchaser  to  pay  in  Canada  without 
the  trouble  of  remitting  there  ;  some  such  form  of  words  as 
"with  current  exchange  on  New  York,"  or  "with  exchange 
on  New  York  "  have  been  added,  and  I  have  no  doubt  what- 
ever, that  in  undefended  actions,  the  amount  has  been  com- 
puted by  the  Master  or  allowed  at  nisi  prius  by  the  jury, 
including  the  current  rate  of  exchange  in  New  York,  with 
principal,  interest,  costs  of  protest  and  notice,  &c. 

I  am  not  aware  that  the  courts  have  ever  had  this  question 
raised  before.  It  is  placed  before  us  very  fairly  on  both 
sides;  each  assumes  the  sense  of  words  "with  exchange  of 
New  York"  to  be  a  well  understood  phrase,  and  it  was 
not  contended  that  they  could  be  rejected  as  surplusage. 

On  the  face  of  this  note  it  is  payable  at  Kingston,  and  it 
is  for  all  that  appears  made  in  the  province,  and  if  that 
could  make  any  diiference  when  it  is  payable  here  and  sued 
upon  here,  I  assume  it  is  also  made  here,  I  cannot  therefore 
treat  it  as  an  engagement  to  make  a  payment  in  New  York, 
neither  maker  or  indorser  have  engaged  for  that.  I  rather 
read  it  as  a  promise  to  pay  in  Kingston  such  a  sum  of  money 
as  will  be  equivalent  to  £72  17s.  in  New  York,  and  if  this 
be  the  true  reading,  the  instrument  ceases  to  have  certainty 
an  amount,  for  I  know  no  rule  which  it  can  be  said  with 
certainty  six  months  before  hand,  what  will  be  the  rate  of 
exchange  on  a  given  day  in  New  York.  The  3rd  sec.  of  the 
12  Vic,  ch.  76,  provides  a  mode  for  the  ascertaining  the 
rate  of  exchange  in  case  of  bills  or  notes  protested  and 


PALMER  V.  FAHNESTOCK. 


175 


refmmed  for  non-payment,  but  that  applies  only  after  dis- 
honour, and  the  rate  is  to  be  fixed,  I  apprehend,  on  the  re- 
turn of  the  bill  or  note.  Here  the  question  is,  how  much 
money  did  the  maker  promise  to  pay  in  the  first  instance ; 
whereas  that  clause  relates  to  damages  accruing  after  and  in 
consequence  of  his  not  paying  the  sum  specified  in  the  bill 
or  note.  If  he  had  fulfilled  his  original  engagement,  the 
damages,  exchange  included,  would  never  have  become  pay- 
able ;  while  in  the  present  case,  if  he  paid  £72  17s.  without 
some  further  sum  depending  on  the  rate  of  exchange  (unless 
indeed  exchange  was  at  par),  his  original  promise  would  not 
be  fulfilled ;  and  even  with  exchange  at  par  when  the  note 
became  due,  it  was  uncertain  whether  it  would  be  so  when 
the  note  was  made  and  while  it  was  current. 

The  case  of  Bolton  v.  Dugdale  (4  B.  &  Ad.  619)  seems  to 
me  to  decide  the  question,  and  even  to  be  a  stronger  case 
than  the  present.  For  there  the  uncertainty  was  not  how 
much  the  maker  undertook  to  pay,  but  how  much  of  the 
interest  of  the  principal  sum  he  would  have  to  pay  to  the 
payee,  and  how  much  he  would  have  to  pay  to  a  third  party 
on  the  payee's  account. 

I  am  afraid  this  decision  will  give  rise  to  trouble  and  dis- 
appointment among  commercial  men  who  have  adopted  the 
system  of  giving  and  taking  notes  of  hand  in  this  form,  and 
I  have  therefore,  before  pronouncing  it,  considered  atten- 
tively whether  a  contrary  conclusion  could  be  maintained  on 
the  authorities.  I  have  searched  among  the  American  deci- 
sions, as  I  thought  not  improbable  a  similar  case  had  arisen 
there.  I  have  found  only  one,  but  it  is  precisely  like  the 
present  case,  and  the  court  there  held  it  was  not  a  negotia- 
ble promissory  note.  The  reasons  given  are  brief,  and  it 
rests  for  authority  upon  the  case  of  Bolton  v.  Dugdale 
already  cited,  and  on  Barlow  v.  Broadhurst  (4  J.  B.  Moore 
471.) 

But  upon  the  fullest  consideration,  I  do  not  perceive  that 
we  can  hold  that  the  amount  to  be  paid  is  made  certain, 
either  by  the  terms  of  the  instrument  or  by  the  application 
of  any  rule  of  law,  as  in  the  case  of  a  note  payable  with 
interest.    And  as  it  is  an  essential  characteristic  of  a  pro- 
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missory  note  that  it  should  be  made  for  a  sum  certain,  I  am 
compelled  to  hold  that  the  appeal  must  be  allowed,  and  that 
judgment  for  the  defendant  should  be  given  in  the  court 
below.  This  decision  will  not  in  any  respect  fetter  the  dis- 
cretion of  the  learned  judge  to  grant  leave  to  amend  or  to 
add  a  new  count,  if  the  plaintiff  can  so  shape  his  cause  of 
action  against  the  defendants  or  either  of  them,  as  they  are 
sued  in  distinct  rights,  as  to  entitle  himself  to  recover.  See 
Fellett  V.  Moore,  4  Exch.  4010. 

Appeal  allowed,  and  decision  of 
the  court  below  reversed., 


Anderson  v.  McEwen. 

A.  owns  a  lot  of  land  in  Anderdon  upon  which  is  erected  a  saw-mill,  he 
mortgages  it  to  C.  and  D.  to  pay  for  machinery  put  up  in  the  mill  in 
possession  of  which  his  son  is,  who  pays  no  rent.  A.  makes  default  in 
the  mortgage,  and  C.  and  D.  gave  notice  and  attempted  to  sell.  The 
defendant  (sheriff),  upon  an  execution  against  A.,  seized  the  machinery 
which  was  replevied  by  the  son  who  claimed.  It  appeared  also  that  the 
son  was  aware  of  all  the  circumstances  and  position  of  the  parties. 

Eeld,  that  the  property  while  attached  to  the  freehold  was  the  property  of 
the  mortgagees,  and  that  the  plaintiff  being  only  their  tenant  by  suffer- 
ance (after  default  in  the  mortgage),  could  not  remove  it  as  trade  fixtures. 

The  plaintiff  complains  that  the  defendant  wrongfully 
deprived  him  of  the  use  and  possession  of  certain  goods. 
The  defendant  pleads  not  guilty,  and  that  the  plaintiff  was 
not  possessed  of  the  goods  as  of  his  own  property. 

The  leading  facts  of  the  case  appear  to  be  as  follow : 

John  Anderson,  the  plaintiff's  father,  was  seised  in  fee 
simple  of  the  north-west  quarter  of  lot  number  3,  in  the  3rd 
concession  of  Anderdon,  and  desiring  to  assist  his  son  the 
plaintiff,  by  indenture  dated  the  20th  of  February,  1857, 
mortgaged  this  land  to  Chisholm  &  Doty,  to  secure  payment 
of  the  sum  of  £587  10s.,  with  interest,  to  be  paid  half  on 
the  13th  of  February,  1858,  the  other  half  on  the  13th  of 
February,  1859.  He  continued  in  possession  after  the 
mortgage  the  same  as  before. 

By  various  letters  from  Chisholm  &  Doty  to  plaintiff,  and 
from  plaintiff  to  them,  it  appeared  that  he  bought  from  them 
a  steam-engine,  &c.,  as  described  in  the  declaration.  This 
created  the  debt  for  which  the  mortgage  was  given.  From 
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the  plaintiff's  letters  it  might  well  have  been  supposed  that 
he  was  interested  in  the  land. 

A  building  intended  to  receive  the  steam-engine,  &c.,  was 
erected  on  the  land  before  the  mortgage  was  given,  whether 
at  the  expense  of  the  plaintiff  or  of  his  father,  did  not  ap- 
pear. 

After  the  execution  of  the  mortgage,  the  steam-engine, 
&c.,  was  delivered  to  the  plaintiff,  and  was  erected  in  this 
building.  It  remained  there  until  after  the  21st  of  July, 
1858,  when  Chisholm  &  Doty  gave  plaintiff's  father  notice 
to  pay  the  first  instalment  and  interest,  or  they  would  in 
execution  of  a  power  contained  in  the  mortgage  sell  the  land, 
and  they  gave  public  notice  of  an  intended  sale  for  the  28th 
of  August,  1858,  but  no  sale  took  place  for  want  of  buyers. 

There  was  no  stipulation  expressed  by  Chisholm  &  Doty 
that  the  steam-engine,  &c.,  should  be  erected  on  this  parti- 
cular land,  or  that  they  should  have  any  lien  or  security  on 
it.  The  mortgage  contains  no  reference  to  a  mill  being  on 
the  land,  nor  does  it  speak  of  machinery. 

It  is  not  shewn  what  right  or  interest  the  plaintiff  had  in 
or  to  the  possession  of  the  mill,  beyond  a  statement  that  his 
father  gave  him  leave  to  erect  a  steam  saw-mill  on  the  land. 
By  his  (plaintiff's)  letter  of  the  8th  of  August,  1858,  he 
assumes  to  have  some  control  over  the  property,  for  he  offers 
to  give  up  possession  of  the  whole  (plainly  meaning  the  land 
mortgaged)  on  the  1st  of  January,  1859,  if  permitted  to 
remain  in  undisturbed  possession  until  that  time.  It  is 
admitted  that  the  plaintiff  carried  on  the  business  in  the  mill 
in  his  own  name  solely,  and  that  his  father  had  nothing  to 
do  with  it.  Still  among  the  exhibits  there  is  an  instrument 
dated  the  5th  of  February,  1858,  whereby  plaintiff's  father 
leases  to  one  Mayhew  "  that  certain  saw-mill,  yard  and  pre- 
mises, containing  one  acre,"  part  of  the  north-west  quarter 
of  lot  number  3,  3rd  concession  of  Anderdon,  "  upon  which 
the  said  saw-mill  is  situate,  together  with  all  and  singular 
the  rights,  ways,  members,  waters,  and  appurtenances  to 
the  said  demised  premises"  belonging,  habendum  for  one 
year,  reddendum  $200  by  paying  the  amount  of  a  j^. /a. 
23  VOL  IX. 
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in  the  hands  of  the  sheriff  against  the  plaintiff's  father,  at 
the  suit  of  the  Municipal  Council  of  Anderdon. 

Chisholm  &  Doty  never  entered  into,  or  demanded  pos- 
session, or  took  any  other  step  respecting  the  land,  except 
as  above  mentioned. 

The  steam-engine  and  other  things  bought  by  plaintiff 
from  Chisholm  &  Doty  (with  the  exception  of  the  boiler) 
were  merely  fastened  to  the  building  with  bolts  and  nuts,  and 
could  be  removed  without  disturbing  the  soil  or  injuring  the 
building.  The  plaintiff,  after  July,  1858,  did  remove  the 
articles  mentioned  in  the  declaration  (not  including  the 
boiler),  and  they  were  seized  by  the  sheriff  on  a  writ  of 
replevin  issued  by  Chisholm  &  Doty,  after  such  removal 
from  the  mortgage  premises. 

It  is  expressly  found  by  the  jury,  that  the  steam-engine, 
&c.,  were  purchased  by  plaintiff,  as  his  own  property  and  on 
his  own  account. 

O'Connor  for  plaintiff,  cited  Penton  v.  Robart,  2  East  88  ; 
King  V.  Mellor,  2  East  88  ;  Weeton  v.  Woodcock,  7  M.  & 
W.  14  ;  Partridge  v.  Bere,  5  B.  &  Al.  604  ;  Hitchman  v. 
Walton,  4  M.  &  W.  409. 

Prince  for  defendant,  cited  Mahew  v.  Herrich,  2  C.  B. 
747  ;  Sewell  on  Sheriff,  542,  3,  4 ;  Hare  v.  Haughton,  5  B. 
&  Ad.  715;  Longstaffv.  Meagoe,  2  Ad.  &  E.  167;  Hella- 
well  V.  Eastwood,  6  Ex.  312. 

Draper.  C.  J.— It  is  upon  these  facts  and  this  finding  that 
the  court  is  called  upon  to  determine  whether  the  defendant  has 
in  fact  shewn,  that  notwithstanding  the  original  purchase  by 
the  plaintiff  of  this  steam-engine,  &c.,  and  the  delivery  thereof 
to  him  untrammelled  by  any  expressed  condition,  the  goods 
were  not  his,  but  were  those  of  Chisholm  k  Doty,  and  that 
the  defendant  w^as  therefore  not  a  wrong-doer  when  he 
seized  them  on  their  behalf. 

The  answer  to  this  question,  I  apprehend,  depends  on  the 
nature  and  character  of  the  plaintiff's  possession  of  the  mill 
in  which  he  erected  this  machinery.  His  possession  com- 
menced before  the  mortgage  was  given  by  his  father,  and 
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whatever  its  nature  or  character,  there  is  nothing  to  shew 
that  by  any  understanding  or  arrangement  between  the 
father  and  son,  any  change  took  place  afterwards.  If  its 
character  was  altered,  it  was  as  a  legal  consequence  of  acts 
between  the  father  and  other  parties.  And  it  is  left  to  us 
to  determine  this  upon  the  evidence. 

I  think  the  plaintiff  entered  as  tenant  at  will,  without 
being  subject  to  the  payment  of  rent,  as  a  matter  of  express 
contract.  Whether  the  saw-mill  building  was  erected  at  his 
expense  in  part  or  in  whole  does  not  appear. 

After  this  the  father  executed  the  mortgage,  which  I 
incline  to  think  put  an  end  to  the  tenancy  at  will.  I  am 
not  however  clear  that  the  mere  execution  of  the  mortgage 
would  have  that  effect,  for,  if  the  father  made  no  default  in 
paying  the  mortgage  money  (assuming  the  proviso  to  be 
that  on  such  payment  the  mortgage  should  become  void), 
or  if  after  default,  but  before  entry  by  the  mortgagees,  he 
paid  it,  and  took  a  re-conveyance,  I  am  not  satisfied  the 
plaintiff  would  not  still  have  been  tenant  at  will  to  his 
father. 

I  express  no  opinion  whether  a  tenant  at  will,  paying  no 
rent,  would  have  the  same  rights  as  to  the  removal  of  trade 
fixtures,  as  an  ordinary  tenant  for  a  term  or  from  year  to 
year. 

But  the  father  made  default,  and  the  mortgagees  gave 
notice  of  their  intention  to  avail  themselves  of  the  power 
they  had  under  the  mortgage.  The  plaintiff's  letter  of  the 
8th  of  August,  1858,  shews  his  knowledge  of  their  position, 
and  concludes  him,  I  think,  from  contending  that  from 
thenceforth  he  was  more  than  tenant  at  sufferance  to  them* 
After  this  the  machinery  was  removed.  While  affixed  to 
the  freehold  it  was  the  property  of  the  mortgagees,  after 
the  default  and  upon  severance  it  could  not  become  the  pro- 
perty of  the  mortgagor,  nor  yet  of  the  plaintiff,  who  was  a 
mere  tenant  at  sufferance.  I  can  find  no  authority  for  hold- 
ing that  he  had  the  right  to  sever  these  goods  as  his  trade 
fixtures. 

I  therefore  conclude  that  the  defendant  is  entitled  to  the 
postea. 
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The  Chief  Justice  referred  to  Gates  v.  Cameron,  7  U.  C. 
Q.  B.  228  ;  Bishop  v.  Elliott,  1  Jur.  K  S.  962,  11  Exch. 
113;  Wilde  V.  Waters,  16  C.  B.  637,  1  Jur.  K  S.  1021; 
Hellawell  v.  Eastwood,  6  Exch.  295 ;  Trappes  v.  Ilarter,  2 
Cr.  &  M.  177  ;  Wllshea  v.  Cottrell,  17  Jur.  758,  1  E.  &  B. 
674 ;  Hare  v.  Horton,  5  B.  &  Ad.  715  ;  Ex  parte  Quincey, 
1  Atk.  477 ;  Richardson  v.  Langridge,  4  Taunt.  128 ;  Pen- 
ton  V.  Robart,  2  Ba.  88  ;  Fitzherbert  v.  Shaw,  1  H.  Bl. 
258 ;  Lyde  v.  Russell,  1  B.  &  Ad.  394 ;  Storer  v.  Hunter, 

3  B.  &  C.  368  ;  Davis  v.  Jones,  2  B.  &  Ad.  165;  Weeton  v. 
Woodcock,  7  M.  &  W.  14  ;  Wanshoro'  v.  Maton,  4  A.  k  E. 
884 ;  Wood  v.  Hewett,  8  Q.  B.  913 ;  Leader  v.  Homewood, 

4  Jur.  N.  S.  1062;  Heap  v.  Barton,  12  C.  B.  274;  Smith 
V.  Render,  27  L.  J.  Exch.  83;  Waddilove  v.  Barnet,  2 
Bing.  N.  C.  538  ;  Com.  Dig.  Estates,  I.  1 ;  Goody  v.  Carter, 
9  Q.  B.  863. 

PoBtea  to  defendant. 
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RULES  OF  COURT 

PEOMULGATED  FEBEUARY,  1859. 


It  is  ordered  thai  so  much  of  the  rule  of  this  court  and  of 
the  table  of  fees  as  relates  to  the  taxing  of  fees  to  counsel 
be  rescinded,  upon,  from,  and  after  the  first  day  of  Easter 
term  next,  and  that  the  following  be  substituted : 

COUNSEL  FEES. 

Fee  on  motion  of  course,  or  on  motion  for  rule 

nisi,  or  on  motion  to  make  rule  absolute...  JIO  10  0 

On  special  mooion  for  rule  nisi,  only  one  coun- 
sel fee  to  be  taxed..   15  0 

To  attend  reference  to  master  when  counsel 

is  necessary   1    5  0 

For  argument  on  supporting  or  opposing  rules 
on  return  of  rule  7tisi,  on  argument  of  de- 
murrer, special  case  or  appeal   2  10  0 

To  be  increased  in  the  discretion  of  the  master  at 
Toronto,  to  a  sum  not  to  exceed  £6  5s.,  subject  to 
appeal  to  the  court  or  a  judge,  to  reduce  the  amount  ^ 
allowed. 

Fee  with  brief  on  assessments   1    5  0 

Fee  with  brief  at  trial,  in  cases  of  tort  or  in 
ejectment,  or  in  ma  fcters  of  contract,  when 
the  sum  to  be  recovered  exceeds  .£100  ...    2  10  0 

To  be  increased  by  the  taxing  officer  in  his  discre- 
tion, to  a  gum  not  exceeding  £5  to  a  senior  counsel, 
and  £2  10s.  to  a  junior  counsel,  in  actions  of  a  special 
and  important  nature,  subject  to  an  appeal  to  the 
master  (at  Toronto)  of  the  court  -where  the  action 
was  brought,  who  shall  have  power  to  tax  fees  to  the 
senior  counsel,  to  any  sum  not  exceeding  £10,  and 
to  the  junior  counsel,  not  exceeding  £5,  provided  that 
more  than  one  counsel  fee  shall  not  be  allowed  in  any 
case  not  of  a  special  and  important  nature. 

Fee  with  brief  in  other  cases      1    5  0 

Fee  to  counsel  on  argument  or  examination 
in  chambers,  to  be  allowed  by  the  judge  at 
the  time,  when  he  considers  the  attendance 
of  counsel  necessary,  not  less  than  10s., 
nor  more  than  25s. 


It  is  ordered  that  from  and  after  the  last  day  of  this  pre- 
sent term,  the  Clerk  of  the  Process  shall,  on  the  opening 
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of  the  respective  Crown  offices  each  morning,  or  as  soon 
thereafter  as  may  be,  deliver  to  the  Clerks  of  the  Crown  of 
the  respective  courts  in  which  the  process  has  been  issued 
all  processes  on  which  summonses  were  issued,  and  all  orders 
and  affidavits  on  which  writs  of  capias  were  issued  by  him 
on  the  preceding  day,  that  the  same  may  be  filed  with  the 
papers  in  the  respective  suits  to  which  such  processes,  affi- 
davits, and  orders  belong. 


It  is  ordered  that  the  Clerk  of  the  Process  shall  deliver  to 
each  of  the  Clerks  of  the  Crown  of  the  respective  courts  on 
the  first  day  of  January,  the  first  day  of  April,  the  first  day 
of  July,  and  the  first  day  of  October,  if  not  a  Sunday  or 
legal  holiday,  and  if  so  then  on  the  first  day  thereafter  not 
being  a  Sunday  or  legal  holiday,  in  each  and  every  year, 
quarterly  returns  of  all  writs  issued  by  him  during  the  pre- 
ceding quarter  to  the  respective  Crown  offices,  naming  each 
description  of  writ,  and  the  dates  on  which  the  same  were 
issued,  to  each  of  the  Clerks  of  the  Crown  requiring  the 
same,  the  first  return  thereof  to  be  made  on  the  first  day  of 
April  next  ensuing. 

J.  B.  ROBINSON,  C.J. 
W.  H.  DRAPER,  O.J.,  O.P. 
A.  McLEAN,  J. 
ROBERT  E.  BURNS,  J. 
WM.  B.  RICHARDS,  J. 


John  Duggan,  Stephen  Buel  Richards,  Thomas 
Galt,  and  David  Breakenridge  Read,  were  appointed 
Queen's  Counsel  during  last  Michaelmas  Vacation. 


The  following  Gentlemen  were  called  to  the  Bar  during 
Hilary  Term :  Thomas  Campbell  "Wallbridge,  Alister 
McKenzie  Clark,  Jesse  Beaufort  Hurlbert,  Thomas 
Moore  Benson,  Charles  Fuller  Gildersleeve,  Law^- 
RENCE  Heyden,  Jr.,  Dalton  McCarthy,  Jr.,  James 
McCaughey,  William  Kerr,  Herbei^t  Chilion  Jones, 
Alexander  John  Cattanack. 
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Present — The  Hon.  William  Heney  Drapee,  C.  J. 

"       William  Buel  Richaeds,  J. 

(Hag ARTY,  J.,  absent  in  Europe.) 


Robson  et  al.  V.  The  Buffalo  &  Lake  Huron  Raileoad. 

Carrier — Delivery  of  goods — Stoppage  hy  Custom  House. 

The  defendants  undertook  to  carry  from  BuflFalo  and  deliver  to  plaintiffs  in 
Goderich  certain  goods  wliich  were  stopped  and  bonded  by  the  custom 
house  officer  in  Stratford,  of  which  the  plaintiffs  received  no  notice. 

Held,  that  the  railway  were  bound  to  carry  out  their  contract  or  shew 
some  stoppage  by  a  duly  authorised  officer,  and  their  plea  being  defective  in 
this  respect,  th^postea  was  awarded  to  the  plaintiffs. 

The  first  count  of  the  declaration  states  that  in  consider- 
ation that  the  plaintiff  had  caused  to  be  delivered  to  defen- 
dants certain  goods,  to  wit,  &c.,  to  be  taken  care  of  and 
securely  carried  and  conveyed  to  the  town  of  Goderich,  and 
there  to  be  delivered  by  defendants  for  plaintiffs  for  certain 
reward  to  defendants  in  that  behalf,  defendants  promised 
to  take  care  of  the  goods  and  to  carry  and  convey  them  to 
Goderich,  and  to  deliver  them  for  plaintiffs  within  a  reason- 
able time.  Yet,  defendants  did  not,  within  such  reasonable 
time,  or  at  any  time  afterwards,  carry  or  convey  the  said 
goods  to  Goderich,  nor  deliver  the  same  for  plaintiffs, 
whereby  the  goods  have  become  lost  to  plaintiffs.  The 
second  count  is  similar  in  form,  charging  a  like  promise  and 
breach  respecting  other  goods  to  be  conveyed  to  and  delivered 
at  Clinton. 

Plea — That  the  defendants  were  proprietors  of  the  Buffalo 
&  Lake  Huron  Railway,  extending  from  Buffalo  in  the  State 
of  New  York  to  Goderich.  That  all  goods  delivered  to 
them  at  Buffalo,  are  put  into  a  bonded  car  and  locked  up  by 
her  Majesty's  officers  of  the  Customs,  defendants  having  no 
power  over  the  goods  except  subject  to  such  officers.  That 
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after  the  delivery  to  defendants  of  the  goods  in  tlie  first 
count  mentioned,  they  were  put  into  a  bonded  ear  and 
locked  up  by  the  officer  of  customs,  and  the  car  containing 
the  goods  was  forwarded  with  reasonable  despatch  towards 
Goderich,  but  when  it  arrived  at  Stratford  on  the  railway, 
the  officer  of  customs  at  that  place  (the  same  being  a  port  of 
entry)  would  not  allow  the  goods  to  be  carried  further  with- 
out being  entered  and  the  duties  paid.  That  defendants  not 
having  the  invoices  or  values  of  the  goods,  could  n^t  enter 
them,  and  thereupon  the  officer  of  the  customs  took  the 
goods  out  of  the  car  and  placed  them  in  her  Majesty's 
bonded  warehouse  at  Stratford,  to  be  kept  tfll  plaintiifs  should 
enter  them  and  pay  duties,  where  the  same  have  ever  since 
remained,  and  still  are. 

Derrmrrer. — That  said  plea  does  not  shew  that  the  defen- 
dants ever  gave  any  notice  to  the  plaintiffs  of  the  detention 
of  the  said  goods  at  the  town  of  Stratford  in  said  plea  men- 
tioned, or  that  they  were  required  to  enter  the  said  goods 
there,  and  there  is  nothing  to  shew  that  the  plaintiffs  ever 
knew  the  said  goods  were  so  detained.  That  the  defendants 
having  undertaken  to  convey  the  said  goods  to  Goderich, 
cannot  relieve  themselves  from  said  contract  without  per- 
forming said  contract,  or  shewing  that  they  had  done  all  on 
their  part  to  perform  said  contract  by  giving  notice  to  the 
plaintiffs  that  they  might  enter  said  goods,  and  thus  have 
them  permitted  to  pass.  That  said  plea  does  not  shew  that 
the  defendants  could  not  on  the  day  after  the  said  goods 
were  taken  as  alleged  in  said  plea  by  the  custom  officer  at 
Stratford,  or  within  a  reasonable  time  thereafter,  (to  have 
enabled  them  to  convey  said  goods  according  to  their  con- 
tract,) have  obtained  said  goods  and  have  conveyed  the  same 
to  Goderich  for  the  plaintiffs  according  to  their  contract,  or 
that  they  were  always  prevented  by  the  said  cause  from 
carrying  on  said  goods.  That  said  plea  does  not  shew  that 
the  defendants  ever  asked  the  plaintiffs  for  the  invoices  or 
value  of  the  said  goods,  or  any  of  them,  or  gave  them  any 
notice  that  they  were  required. 


BicJiardSf  Q.  C,  for  demurrer,  referred  to  O'Neil  v.  The 
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Grreat  Western  Railway  Co.,  7  U.  C.  C.  P.  203  ;  Bourne  v. 
Gatcliffe,  3  M.  &  G.  643,  688 ;  Story  on  Bailments,  509. 

B.  Harrison^  contra,  cited  Spence  v.  Chodwich,  10  Q.  B. 
51T ;  10  &  11  Vic.  ch.  31,  sec.  8  ;  Whalley  v.  Wray,  5  Esp. 
74 ;  Rogers  v.  Great  Western  Railway  Co.,  16  U.  C.  Q. 
B.  389 ;  O'Neill  v.  Great  Western  Railway  Co.,  7  C.  P. 
203 ;  Inman  v.  Buffalo  and  Lake  Huron  Railway  Co.,  7  C. 
P.  U.  C.  325. 

Draper,  C.  J.^ — In  disposing  of  this  case,  we  must,  I  assume, 
take  notice  that  Goderich  is  a  port  of  entry  for  goods  imported 
into  the  province  from  a  foreign  country.  The  contract  stated 
is  to  carry  goods  from  Buffalo  (which,  reading  the  declaration 
and  plea  together,  we  may  reasonably  infer  is,  without  this 
Province)  to  Goderich,  though  the  defendants  might  and 
should,  with  a  view  to  the  question  they  should  desire  to 
raise  for  their  defence,  have  stated  this  more  positively. 
The  defendants  therefore  engaged  to  deliver  at  Goderich, 
and  they  admit  they  have  not  fulfilled  this  engagement. 
According  to  the  decisions  of  this  court  reported  in  7  U.  C. 
Com.  PL  Reports,  191,  203  &  325,  if  the  defendants  had 
carried  the  goods  and  delivered  them  into  the  custom  house 
or  "bonded  warehouse  at  Goderich  for  the  plaintiffs,  they 
would  be  held  to  have  fulfilled  their  contract.  But  they 
endeavour  to  excuse  themselves  from  this  by  stating  that  the 
goods  were  taken  from  them  at  Stratford,  which  is  a  port  of 
entry,  by  an  officer  of  customs  there,  and  are  detained  there 
for  want  of  entry  and  payment  of  duties.  Nothing  is 
averred  in  the  plea  to  shew  that  it  was  any  part  of  the  duty, 
or  was  even  within  the  authority  of  the  custom  house  officer 
at  Stratford  to  stop  these  goods  in  the  course  of  their 
transit  to  Goderich.  In  this  respect  the  case  differs  from 
Inman  against  these  same  defendants,  where  the  delivery 
into  the  bonded  warehouse  was  at  the  place  at  which  the 
defendants  had  contracted  to  deliver. 

The  question  then  is,  have  the  defendants  shewn  enough 
to  discharge  them  from  their  undertaking  to  deliver  these 
goods  at  Goderich  ?  and  in  my  opinion  they  have  not.  For 
all  that  appears,  the  stoppage  of  the  goods  by  the  customs 
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officer  at  Stratford  was  a  merely  officious  act.  To  amount 
to  any  thing,  the  plea  should  shew  that  the  contract  was 
dissolved  by  superior  authority,  for  it  is  pleaded  as  an  entire 
discharge  of  the  cause  of  action.  But  it  certainly  does  not 
go  far  enough  for  that  purpose.  Evans  v.  Hutton  (6  Jur. 
1042,  4  M.  &  G.  954),  is  a  clear  authority  in  favour  of  the 
plaintiff,  and  in  that  case  the  plea  averred  notice  to  plaintiff 
through  his  nearest  agents,  of  the  unexpected  impediment 
to  the  fulfilment  by  the  defendants  of  their  contract  to  carry 
and  deliver. 

In  my  opinion  judgment  should  be  given  for  the  plaintiffs. 

Per  cur. — Judgment  for  plaintiff. 


HoRTON  V.  Macconnichy. 

Surrender  by  operation  of  law — Landlord  and  tenant. 

Plaintiff  held  certain  premises,  whioli  included  those  in  dispute,  under  a 
lease  for  five  years ;  after  the  execution  of  the  lease  a  verbal  agreement 
was  entered  into  between  the  landlord  and  the  plaintifi",  that  the  latter 
should  give  up  four  or  five  acres  of  the  land  leased  to  him,  and  take  other 
land  in  lieu  thereof,  which  was  pointed  out,  and  of  which  the  plaintiff 
entered  into  possession  of  four  acres ;  the  landlord  sold  to  the  defendant 
the  premises,  to  recover  possession  of  which  this  action  was  brought,  and 
defendant  entered  into  possession  thereof,  and  erected  buildings  thereon, 
and  the  plaintiff  for,  and  at  the  request  of,  the  defendant,  ploughed  the 
land  in  question,  and  by  other  acts  evinced  his  consent  to,  and  conni- 
vance in,  the  sale  to  the  defendant,  and  the  possession  taken  by  him. 
Held,  in  an  action  of  ejectment  brought  to  recover  possession  of  the 
premises  sold  by  the  landlord  to  the  defendant,  that  the  facts  constituted 
a  surrender  by  operation  of  law. 

Ejectment  for  one  acre,  being  part  of  lot  No.  9,  10th 
concession  of  Grantham.  The  case  was  tried  at  Niagara,  in 
March  last,  before  McLean.^  J.  The  plaintiff  proved  a  lease 
for  a  term  of  five  years,  to  himself,  dated  27th  September, 
1856,  for  about  seventy-five  acres  of  land,  including  the  acre 
in  dispute,  made  by  one  Peter  A.  Ball.  After  the  execution 
of  this  lease  and  plaintiff's  entry  into  possession  thereunder, 
a  verbal  agreement  was  made  between  plaintiff  and  his  land- 
lord, to  the  effect  following  :  that  plaintiff  should,  if  required, 
give  up  four  or  five  acres  of  the  land  leased  to  him,  and  take 
other  land  from  his  landlord  in  lieu  thereof,  which  other  land 
was  pointed  out,  and  the  plaintiff  took  possession  of  five  acres, 
not  included  in  his  lease,  which  he  still  continues  to  occupy. 
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The  landlord  then  laid  out  part  of  the  leased  land  into  build- 
ing lots,  and  sold  as  many  as  contained  altogether  about 
three  acres  and  a  hair.  The  defendant  purchased  the  acre 
in  question  from  the  landlord,  being  a  part  of  the  three  and 
a  half  acres  so  sold.  In  the  lease  there  was  authority 
reserved  to  the  landlord  to  take  from  plaintiff  four  or  five 
acres,  in  a  designated  place,  for  building  purposes,  but  this 
authority  has  never  been  exercised.  The  defendant  has  a 
stable  and  a  blacksmith's  shop  on  the  acre  he  purchased,  and 
has  begun  to  build  a  house  upon  it.  He  got  a  conveyance 
for  the  land  in  March,  1857.  Before  executing  this,  the 
landlord  applied  to  the  plaintiff  to  come  and  have  the  ex- 
change of  land  endorsed  on  the  lease.  He  promised  to  do 
this,  but  never  did  so.  Since  the  deed  was  made,  the  plain- 
tiff has  ploughed  the  defendant's  lot  for  him,  and  at  his 
request ;  and  has  worked  occasional]}^  with  the  defendant  in 
the  blacksmith's  shop,  and  he  kept  his  horses  all  the  winter 
the  defendant's  stable  on  this  lot.  Although  aware  that 
defendant  was  coming  to  take  possession,  the  plaintiff  made 
no  objection.  This  action  was  begun  on  the  25th  of  October, 
1858.  The  learned  judge,  upon  this  evidence,  directed  a 
verdict  for  the  defendant,  reserving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him,  if  the  court  were  of  opinion 
that  in  law  he  was  entitled  to  recover. 

In  Easter  Term,  Qam-eron,  Q.  C,  obtained  a  rule  nisi 
accordingly. 

Ball  shewed  cause.  He  contended  the  plaintiff 's  conduct 
estopped  him  from  asserting  any  claim  to  the  land. 

Cameron^  Q.  C,  contra,  urged  that  the  plaintiff  was  entitled 
to  recover.  The  lease  to  him  was  by  deed,  and  required  a 
deed  to  suri^ender  it,  or  any  part  of  the  estate  or  interest 
arising  under  or  conferred  by  it.  He  cited  Lyon  v.  Reed, 
13  M.  &  W.  285  ;  Smith  on  Real  Property,  222  ;  Nickells  v. 
Atherstone,  10  Q.  B.  944 ;  Davison  v.  Gent,  26  L.  J.  Exch. 
122;  McDonnell  v.  Pope,  16  Jur.  771 ;  R.  v.  Banbury,  1  A. 
&  E.  136. 

Draper,  C.  J. — The  question  in  this  case  is,  whether  there 
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is  evidence  to  establish  a  surrender  by  operation  of  law.  In 
the  case  of  the  Miners'  Royal  Societies  v.  Magnay,  (10  Exch. 
491),  Parke,  B.,  says  :  "  Until  the  case  of  Thomas  v.  Cook, 
{'Z  B.  &  A.  119,)  it  was  never  supposed  that  the  acts  of  the 
parties  themselves  would  amount  to  a  surrender  by  operation  of 
law ;  and  he  throws  doubt  upon  the  authority  of  that  decision, 
as  he  had  previously  done  in  the  elaborate  judgment  of  Lyon 
V.  Reed,  (13  M.  &  W.  285.) 

The  Court  of  Queen's  Bench,  however,  upheld  Thomas  v. 
Cook,  in  the  case  of  Nickells  v.  Atherstone,  (10  Q.  B.  944.) 
It  was  also  acted  upon  in  Dodd  v.  Acklom,  (6  M.  &  G.  672,) 
and  in  Davison  v.  Gent,  (1  H.  &  K  746,)  Pollock,  C.  B., 
said  the  Court  of  Exchequer  did  not  mean  to  disturb  the 
decision  in  Thomas  v.  Cook,  which  Walson,  B.,  said  had  been 
constantly  acted  upon  in  practice  for  forty  years. 

Almost  every  word  used  by  Lord  Denman  in  giving  judg- 
ment in  Nickells  v.  Atherstone,  is  applicable  here ;  and 
Pollock,  C.  B.,  in  the  case  above  referred  to  states  this  reason- 
ing to  be  unanswerable.  "  If  the  expression,  surrender  by 
operation  of  law,  be  properly  applied  to  cases  where  the  owner 
of  a  particular  estate  has  been  party  to  some  act,  the  validity 
of  which  he  is  by  law  afterwards  estopped  from  disputing, 
and  which  would  not  be  valid  if  his  particular  estate  con- 
tinued, it  appears  to  us  to  be  properly  applied  to  the  present." 
And  Lord  Denman  shews  how  that  is  in  the  case  he  is 
decidingj  in  reference  to  the  plaintiff,  who  was  the  landlord, 
to  a  new  tenant,  and  to  the  defendant  in  that  suit,  the  owner 
of  the  particular  estate. 

The  same  line  of  observation  has  equal  force  here.  As 
respects  the  landlord,  he  has  conveyed  in  fee  to  the  present 
defendant,  a  conveyance  inconsistent  with  the  continuance 
of  the  plaintiff 's  term,  and  the  landlord  is  estopped  from  dis- 
puting the  right  of  the  defendant  under  that  conveyance. 
The  same  thing  is  true  as  regards  the  defendant,  who  has 
purchased.  And  as  far  as  the  plaintiff,  the  owner  of  the 
term  of  five  years,  is  concerned,  he  has  been  an  active  party 
in  this  transaction,  first,  by  permitting  the  landlord  to  enter 
and  survey  the  land ;  then  by  accepting  and  entering  into 
possession  of  other  land  in  lieu  thereof ;  next,  by  enabling 
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the  purchaser  to  enter,  and  apparently,  though  it  is  not  dis- 
tinctly stated,  to  build  a  stable  and  blacksmith's  shop,  and 
certainly  to  commence  a  house ;  and  by  recognising  him  as 
rightfully  in  possession  by  using  the  stables  and  the  black- 
smith's shop  at  intervals,  with  his  permission ;  and  by  plough- 
ing the  lot  for  him,  and  at  his  request. 

On  these  grounds,  I  think  the  defendant  is  entitled  to  our 
judgment. 

Judgment  for  defendant. 


The  Municipal  Council  of  East  Nissouri  v.  Horseman 

ET  AL. 

Liability  of  treasurer — Money  had  and  received. 

The  treasurer  having  paid  four  orders  on  him,  signed  by  the  reeve  of  the 
municipality,  under  the  authority  of  resolutions  passed  by  defendants 
(three  out  of  five  of  the  council)  sitting  as  reeve  and  council. 

Held,  that  moneys  paid  by  a  treasurer  on  the  order  of  the  reeve,  which  the 
municipal  council  has  no  authority  to  direct  to  be  paid,  ^ill  be  considered 
township  moneys  still  in  his  hands. 

Held,  also,  that  although  the  debt  may  be  one  which  the  municipality  are 
not  liable  to  pay,  it  does  not  thence  follow  that  the  members  of  the 
municipal  council  would  be  personally  liable  to  pay  such  debt,  so  that  it 
could  be  said  to  be  such  a  payment  of  their  own  debt  out  of  the  township 
funds  as  would  enable  the  plaintiff  to  maintain  an  action  for  money  had 
and  received. 

The  declaration  contained  the  common  counts  for  money 
received,  money  paid,  money  lent,  and  on  an  account  stated. 
Pleas — never  indebted,  payment,  and  set-olF. 

The  case  came  on  for  trial  at  Woodstock,  in  October,  1858, 
before  Sir  J.  B.  Robinson,  Bart,  Chief  Justice.  The  plaintiff's 
counsel  opened,  1st,  a  claim  for  £100  for  which  Horseman  alone 
drew  an  order  on  the  treasurer  of  East  Nissouri  in  favour  of 
one  Macarthy,  to  pay  the  expense  of  keeping  the  peace  on 
occasion  of  some  tumult.  2nd.  A  claim  for  £6S  17s.  6d., 
for  which  sum  Horseman  drew  an  order  on  the  treasurer,  in 
favour  of  Gregg  Neelan,  in  order  to  pay  the  expense  of 
certain  suits  mentioned  in  it,  being  in  fact  for  law  expenses 
in  connexion  with  the  affairs  of  the  municipal  council.  3rd. 
A  claim  founded  on  an  order  drawn  by  defendant  Horseman 
on  the  treasurer,  in  favour  of  Messrs.  Ball  and  Carroll,  for 
£47  10s.,  for  professional  services.    4th.  A  claim  founded 
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on  an  order  drawn  by  Horseman  on  the  treasurer,  in  favour  of 
the  clerk,  Mr,  Neelan  for  £46  for  the  purpose  of  paying  town- 
ship officers,  and  other  expenses.  The  defendant  Horseman 
was  reeve,  and  the  other  two  defendants  were  members  of  the 
municipal  council,  and  the  orders  in  question  were  drawn  in 
pursuance  of  resolutions  passed  by  the  three,  sitting  as  reeve 
and  council,  the  other  two  members  of  the  council  not  being 
present.  No  part  of  the  money  paid  by  the  treasurer  on 
these  orders  was  asserted  to  have  come  to  the  hands  of  either 
of  the  defendants.  Upon  this  opening,  the  learned  Chief 
Justice  nonsuited  the  plaintiff,  with  leave  to  move. 

In  Michaelmas  Term,  1858,  D.  €r.  Miller  obtained  a  rule 
nisi  accordingly. 

In  Hilary  Term,  O'^Beilly^  Q.  C,  shewed  cause.  He 
relied  strongly  on  the  fact  that  the  money  was  paid  on  these 
orders  to  parties  other  than  the  defendants,  who  received  no 
part  of  it ;  and  that  these  parties  claimed  the  moneys  as  due 
to  them  from  the  municipal  council  of  East  Nissouri,  which 
claims  the  defendants,  sitting  as  municipal  councillors,  allow- 
ed, and  by  resolution  of  that  body  ordered  to  be  paid.  He 
referred  to  the  Attorney-General  v.  The  Mayor  of  Norwich, 
2  Myl.  &  Cr.  406,  424-5 ;  Coles  v.  Wright,  4  Taunt.  198. 

D.  Gr.  Miller^  contra,  argued  that  the  municipal  council 
had  no  authority  to  pass  such  resolutions,  or  to  make  such 
orders.  That  as  a  municipal  council  the  law  did  not  authorise 
them  to  incur  the  expenses,  to  defray  which  the  orders  were 
given  ;  and  that  the  want  of  authority  was  apparent  on  the 
face  of  the  orders,  referring  to  12  Vic,  ch.  81,  sec.  31,  sub- 
sec.  32.  He  insisted  that  this  was  opened  at  the  trial,  as 
also  that  the  three  defendants  having  in  fact  authorised  the 
services,  to  defray  the  expense  of  which  these  orders  were 
given,  were  personally  responsible  for  the  payment,  as  they 
could  not  lawfully  bind  the  municipality  ;  and  therefore  the 
money  of  the  plaintiffs,  obtained  upon  these  orders,  went  in 
fact  to  pay  debts  due  by  themselves,  in  which  case  the  plain- 
tiffs had  a  right  to  recover  it  as  money  had  and  received  by 
defendants  to  their  use,  though  in  fact  the  money  did  not 
pass  into  their  hands.    He  cited  Gingell  v.  Purkins,  4  Exch. 
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720  ;  Spratt  v.  Hobhouse,  4  Bing.  173  ;  Autey  v.  Hutchin- 
son, 12  Jur.  962. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

I  am  of  opinion  the  nonsuit  was  right. 

The  four  orders  referred  to  were  as  follows:  1.  "East 
Nissouri,  January  12,  1855. — Mr.  John  Tay. — Pay  Eleazar 
McCarty  one  hundred  pounds,  expenses  incurred,  and  settled 
by  him,  for  maintaining  the  peace,  and  outlays  attending  the 
elections,  and  recent  disturbances  in  the  township."  (Signed) 
"Dennis  Horseman,  Reeve."  2.  ".£68  17s,  6d.— East 
Nissouri,  20  February,  1856. — Mr.  John  Tay,  township 
treasurer. — Sir,  please  pay  Gregg  Neelan,  or  order,  the  sum 
of  sixty-eight  pounds,  seventeen  shillings  and  sixpence  cur- 
rency, to  defray  several  suits  at  law,  and  other  expenses,  and 
that  the  said  sum  be  charged  to  wards  Nos.  3  and  5." 
(Signed)  "  Dennis  Horseman,  Reeve."  3.  "  .£47 10s.— Mr. 
John  Tay,  treasurer. — Sir,  please  pay  to  Messrs.  Ball  and 
Carall,  or  order,  the  sum  of  forty-seven  pounds,  ten  shillings 
currrency,  for  services  attending  commission  for  bill  rendered. 
"  East  Nissouri,  January,  16,  1857."  (Signed)  "  Dennis 
Horseman."  4.  "  Themsford,  1  February,  1856.— Mr.  John 
Tay,  township  treasurer. — Sir,  please  pay  the  clerk,  Mr. 
Neelan,  the  sum  of  forty-six  pounds,  for  the  purpose  of  pay- 
ing township  officers,  and  other  expenses." 

It  may  be  that  none,  or  only  part  of -the  foregoing  orders 
were  for  payments  for  which  the  municipality  of  East 
Nissouri  was  not  liable,  and  therefore,  which  the  municipal 
council  had  no  authority  to  direct  to  be  paid.  If  so,  the 
treasurer  should  not  have  paid  the  parties  in  whose  favour  the 
order  was  drawn,  for  I  apprehend  it  is  not  his  duty  to  pay 
any  or  every  draft  and  order  for  money  which  the  reeve  for 
the  time  being  may  direct  to  him.  The  township  moneys 
will  probably  be  considered  as  still  in  his  hands,  unless  paid 
out  upon  proper  legal  authority,  for  purposes  contemplated 
and  authorised  by  law,  at  least  until  he  has  received  a  formal 
acquittance  and  discharge  from  the  municipality. 

Assuming,  however,  the  insufficiency  of  the  authority,  and 
that  the  debts  were  not  such  as  the  municipality  was  liable  to 


192 


COMMON  PLEAS,  EASTER  TERM,  22  VIC. 


pay,  it  does  not  thence  follow  that  the  members  of  the  muni- 
cipality would  be  liable  to  pay  them,  so  that  it  could  be  said 
they  were  paying  their  own  debts  out  of  the  township  funds. 
It  is  quite  true  that  in  order  to  maintain  the  action  for  money 
had  and  received,  it  is  not  indispensable  that  moneys  numbered 
should  pass  from  one  party  to  another.  The  writing  of  a 
sum  on  accounts,  or  the  allowance  of  a  sum  as  a  set-off,  and 
as  so  much  money  paid  on  a  settlement,  will  suffice,  where 
the  one  party  treats  the  payment  as  made  in  his  own  dis- 
charge, and  the  other  treats  it  as  received  by  him  in  satisfac- 
tion for  so  much,  though  no  money  in  fact  passed. 

But  the  facts  here  are  of  a  wholly  different  character,  and 
it  would  be,  in  my  opinion,  an  extension  of  the  principle  of 
this  form  of  action,  beyond  what  either  reason  or  authority 
warrants,  to  enter  upon  the  enquiries,  affecting  not  merely 
the  parties  to  the  suit,  but  many  others,  which  would  be 
necessary,  in  order  to  sustain  Mr.  Miller's  proposition  that 
the  moneys  paid  to  those  persons  upon  these  orders  were 
moneys  had  and  received  by  the  defendants  to  the  use  of  the 
plaintiffs. 

Per  cwr.— Rule  discharged. 


Ranney  v.  Maclem  et  al. 

School  trustees. 

Where  school  trustees  become  personally  responsible  under  the  statute  13 
&  14  Vic,  eh.  48,  sec.  12  16thly,  for  wilfully  neglecting  or  refusing  to 
exercise  the  corporate  powers  vested  in  them  for  the  fulfilment  of  any 
contract  or  agreement  made  by  them,  before  such  liability  can  be  enforced 
by  the  warrant  of  arbitration  under  the  15th  section  of  16  Vic,  ch.  185, 
by  levying  de  bonis  propriis  the  money  awarded  to  be  paid  by  the  school 
trustees  as  a  corporation,  it  is  necessary  to  show  that  there  has  been 
some  adjudication  of  the  fact  of  wilful  neglect  or  refusal  to  justify  the 
issuing  of  such  warrant. 

Upon  the  pleadings  before  the  court  on  this  demurrer,  the 
plaintiff  complains,  in  an  action  of  replevin,  that  the  defen- 
dants took  his  goods  and  detained  them,  and  unlawfully  con- 
verted them  to  their  own  use. 

The  defendants  justify  this  taking  and  detention  by  setting 
forth  that  the  plaintiff  and  two  other  persons  were  school 
trustees ;  that  they  had  employed  one  A.  H.  S.  as  teacher 
of  their  school  on  certain  specified  terms,  and  that  they  had 
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refused  after  a  short  time  to  let  him  continue  to  be  teacher  ; 
that  a  diiference  arose  between  the  trustees  and  the  teacher 
in  regard  to  his  salary,  and  the  agreement  with  him,  and  the 
refusal  to  let  him  continue,  which  difference  was  submitted 
under  the  statutes  to  three  arbitrators,  who  awarded  (24th  of 
April  1858),  that  the  teacher  was  then  the  teacher  of  the 
said  school,  and  ought  to  be  sustained ;  but  the  trustees 
wilfully  neglected  to  perform  their  duties  in  that  behalf,  and 
refused  and  continued  to  refuse  to  pay  the  salary  of  the 
teacher,  or  to  admit  his  claim  thereto,  until  the  year  mentioned 
in  the  agreement  had  expired ;  and  at  the  expiration  of  the 
year,  the  said  differences  continuing  in  regard  to  the  salary 
of  the  teacher,  and  the  sum  due  to  him,  the  teacher 
demanded  a  reference,  and  named  defendant,  W.  E.  Nesbitt, 
as  one  arbitrator,  and  the  trustees  refusing  to  name  an 
arbitrator,  the  teacher  named  one  Thomas  Banbrey  as  second 
arbitrator,  which  two  arbitrators,  with  defendant  Rogers,  who 
was  local  superintendent,  on  the  18th  of  October,  1858, 
made  their  award  that  there  was  justly  due  to  the  teacher 
from  the  trustees  according  to  agreement  §273  95,  and 
they  awarded  that  the  trustees  should  pay  that  sum  to  the 
teacher  within  three  days  after  the  publication  of  the  award 
and  notice  thereof  in  writing,  with  $12  costs.  That  it 
thereupon  became  the  duty  of  the  trustees  to  exercise  their 
corporate  powers  for  the  payment  of  the  teacher's  salary 
according  to  the  award,  yet,  the  trustees,  after  three  days 
after  publication,  &c.,  and  notice  thereof  and  demand  in 
writing,  did  wilfully  neglect  and  refuse  to  exercise  their 
said  corporate  powers,  and  to  pay,  &c.,  and  thereby  became 
personally  responsible  for  the  fulfilment  of  the  contract,  and 
for  the  payment  of  the  sum  in  the  award  mentioned,  and 
thereupon  the  arbitrators  issued  their  warrant  to  the  defen- 
dant Maclem,  to  enforce  the  collection  of  the  moneys  in  the 
award  mentioned  against  the  personal  property  of  the  plain- 
tiff, so  being  one  of  the  trustees,  and  having  negligently 
and  wilfully  refused  to  exercise  the  powers,  &c.,  as  they  law- 
fully might. 

To  this  plea  the  plaintiff  demurs,  giving  notice  of  the 
following  matters  of  law  jntended  to  be  argued,  viz.,  that 
25  VOL.  IX. 
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it  does  not  appear  that  the  plaintiff  was  in  any  way  person- 
ally liable  for  the  payment  of  the  alleged  claim  of  the  said 
Abraham  Shortland  Harris  in  the  said  second  plea  named. 
That  even  if  the  plaintiff  had  been  personally  liable,  such 
liability  should  have  been  enforced  by  an  ordinary  action  at 
law  against  the  plaintiff,  and  that  the  arbitration  in  the 
said  second  plea  mentioned  being  a  compulsory  one  under 
the  provisions  of  the  Common  School  Acts  between  the 
said  Harris,  as  teacher,  and  the  trustees,  as  a  corpora- 
tion, the  arbitrators  had  no  power  whatever  to  order  or 
direct  that  the  trustees,  as  individuals,  should  be  personally 
liable,  or  that  their  own  private  goods  and  chattels  should 
be  seized  for  the  satisfaction  of  the  alleged  claim  of  the 
said  teacher.  That  it  appears  from  the  said  second  plea 
that  the  award  was  in  fact  only  against  the  said  trustees  as 
a  corporation,  and  not  as  individuals,  and  that  even  had  the 
arbitrators  under  such  compulsory  reference  power  to  award 
a  personal  liability  of  the  trustees  as  individuals,  they  have 
not  so  done  in  this  case ;  and  that  therefore  the  warrant  of 
distress  of  the  said  arbitrators  under  which  the  plaintiff 's 
goods  were  seized  was  wholly  unfounded  and  unwarranted 
by  the  said  award  ;  and  that  the  said  second  plea  shews  no 
justification  whatever  of  the  seizure  of  the  plaintiff's  goods. 

R.  Harrison  for  demurrer,  cited  Kennedy  v.  Burness,  15 
U.  C.  Q.  B.  473  ;  Kennedy  v.  Hall,  T  C.  P.  U.  C.  218,  and 
Kennedy  v.  Burness,  7  C.  P.  U.  C.  227. 

D.  6r.  Miller^  contra,  referred  to  Kennedy  v.  Hall,  and 
Kennedy  v.  Burness,  contending  that  they  were  jn  his  favour. 

Draper,  C.  J. — I  have  not  been  able  in  principle  to  dis- 
tinguish this  case  from  those  of  Kennedy  v.  Burness  (15  U. 
C.  Q.  B.  473) ;  Kennedy  v.  Hall  (6  C.  P.  U.  C.  218),  and 
Kennedy  v.  Burness  (6  C.  P.  U.  C.  227). 

Admitting,  for  the  sake  of  argument,  that  in  case  trustees 
became  liable  under  the  12th  section  (IGthly)  of  13  &  14 
Vic,  ch.  48,  for  wilfully  neglecting  or  refusing  to  exercise 
their  corporate  powers  for  the  fulfilment  of  any  contract  or 
agreement  made  by  them,  that  such  liability  may  be  enforced 
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by  tlie  warrant  of  the  arbitrators  under  the  15th  section  of 
16  Vic,  ch.  185,  under  the  general  authority  given  to  enforce 
the  collection  of  any  sum  of  money  by  them  awarded  to  be 
paid,  it  appears  to  me  necessary  to  shew  that  there  has  been 
some  adjudication  of  the  fact  of  wilful  neglect  or  refusal  to 
justify  the  issuing  of  a  warrant. 

It  may  be  that  some  or  other  arbitrators,  to  be  named  accor- 
ding to  the  statutes,  would  have  power  to  determine  that  the 
trustees  had  been  guilty  of  a  wilful  neglect  and  refusal,  and 
might  make  an  award  to  that  effect,  and  that  such  award 
would  be  considered  as  justifying  the  issue  of  a  warrant  to 
levy  the  de  bonis  propriis,  the  money  aAvarded  to  be  paid  by 
the  school  trustees  as  a  coproration.  But  in  the  present 
case  the  plea  assumes  no  such  adjudication  to  be  necessary, 
and  that  a  distress  warrant  may  issue  against  the  individual 
property  of  each  trustee,  without  its  being  shewn  that  he  has 
had  any  opportunity  to  contest  the  fact  of  wilful  neglect  or 
refusal.  The  award  shewn  affects  the  corporation — the  war- 
rant is  against  the  effects  of  one  of  the  individuals  composing 
it.  The  award,  as  it  stands,  according  to  the  cases  referred 
to,  does  not  justify  the  warrant,  and  so  the  plea  admits  in 
effect  by  averring  the  fact  of  wilful  neglect,  as  the  necessary 
foundation  for  the  warrant ;  but  this  is,  in  effect,  issuing 
execution,  without  trial  or  judgment,  and  is  so  manifestly 
contrary  to  justice,  that  it  cannot  be  sustained. 

The  general  question  has  been  so  fully  discussed  in  the 
previous  cases  that  I  think  it  unnecessary  to  say  more  than 
that  in  my  opinion  there  must  be  judgment  for  the  plaintiffs 
on  this  demurrer. 

Fer  cwr.—Judgment  for  plaintiffs. 


Grant  v.  McDonald  et  al. 

Agreement — Payments  under. 

A.  entered  into  an  agreement  with  B.  to  do  certain  work,  &c.,  for  B.  for 
which,  by  the  terms  of  the  contract,  A.  was  to  be  paid  the  sum  of  £3,600, 
partly  in  materials,  &c.,  and  the  balance  "  in  three  yearly  instalments,  and 
according  as  the  work  progresses."  Held,  that  the  amount  of  each 
yearly  instalment  to  be  paid  to  A.  is  limited  by  the  amount  of  work  done 
and  the  materials  provided  and  delivered  by  him  during  the  year. 

The  plaintiff  in  the  first  count  in  the  declaration  declared 
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on  an  agreement  made  between  plaintiff  and  defendants  that 
plaintiff  should,  within  three  years  from  the  1st  of  June  then 
next  (1858),  build  and  complete  a  Catholic  Church  at  St.  An- 
drews, and  that  defendants  should  pay  plaintiff  in  consider- 
ation thereof  the  sum  of  £3,600,  as  follows :  plaintiff  to  receive 
from  the  parishioners  such  material  and  labour  at  their  cur- 
rent value  as  plaintiff  might  require,  and  parishioners  might 
furnish,  in  part  payment,  and  the  balance  the  defendants 
agreed  to  pay  in  three  yearly  instalments  as  the  work  pro- 
gressed ;  that  before  the  2nd  of  September,  1858,  one  year 
from  the  date  of  the  agreement,  plaintiff  had  furnished 
materials,  &c.,  to  the  amount  of  £600,  and  built,  to  wit,  one- 
third  of  the  walls,  &c.,  of  the  church,  and  had  done  other 
work  to  the  amount  of  £1,500,  and  was  always  ready  to  do 
the  whole  of  the  work ;  and  although  plaintiff  received 
materials  to  the  amount  of  £373,  and  £200  in  cash,  yet  defen- 
dants have  not  paid  the  balance  of  the  first  yearly  instalment, 
and  there  is  now  due  £900  ;  and  that  defendants  did  not 
nor  would  suffer  or  prevent  plaintiff  to  proceed  to  complete 
the  work. 

Second  count. — Common  counts. 
Pleas — 1st.  Non-assumpsit  as  to  first  count. 
2nd.  Plaintiff  did  not  provide  materials  or  construct  said 
work  in  manner  and  form  as  in  first  count  alleged,  &c.  3rd 
plea,  to  first  count,  that  plaintiff  was  not  ready  and  willing  to 
complete  work,  and  furnish  materials.  4th  plea,  to  first  count, 
that  defendants  did  not  hinder  plaintiff  from  completing  work. 
5th  plea,  to  residue  of  declaration,  never  indebted.  6th  plea, 
payment.  7th  plea,  except  as  to  hindering  and  preventing 
plaintiff  proceeding  with  work,  that  the  whole  amount  of  ma- 
terials provided  and  work  done  by  plaintiff,  amounted  to 
£600 ;  that  plaintiff  had  accepted  materials  and  work,  &c., 
from  parishioners  in  part  payment  of  the  amount,  and  set- 
off as  to  residue. 

Replication. — Joinder  of  issue. 

The  case  was  then  referred  to  arbitration  under  the  follow- 
ing order : 

"  I  order  that  this  cause  and  all  matters  in  difference  herein 
be  referred  to  the  award  of  George  J.  Jarvis,  Esquire, 
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judge  of  the  County  Court  of  the  United  Counties  of  Stor- 
mont,  Dundas,  and  Glengarry.  Award  to  be  made  before 
the  1st  of  January  next.  Costs  both  of  cause  and  refer- 
ence to  abide  the  event,  with  power  to  arbitrator  to  enlarge 
the  time  from  time  to  time  for  making  the  award. 

(Signed)  "Wm.  B.  Richards,  J." 

Under  which  reference  the  arbitrator  made  the  following 
award : 

"  To  all  to  whom  these  presents  shall  come. — I,  George 
Stephen  Jar  vis,  of  the  town  of  Cornwall,  Esquire,  Judge  of 
the  County  Court  of  the  United  Counties  of  Stormont,  Dundas, 
and  Glengarry,  send  greeting  :    Whereas  an  action  having 
been  commenced  in  her  Majesty's  Court  of  Common  Pleas, 
in  which  Allen  Grant  was  the  plaintiff  and  John  Macdonald, 
Alexander  McDonell,  Duncan  McLellan,  Archibald  McDonell, 
Donald  McMillan,  John  McPhail,  Alexander  McDonald, 
Donald  McDonell,  Alexander  Fraser,  Christopher  McRae, 
and  Farquahar  McRae,  were  the  defendants.    It  was  on  the 
25th  of  October,  now  last  past,  by  an  order  made  in  the  said 
action  by  the  Hon.  Mr.  Justice  Richards,  by  the  consent  of 
the  parties,  directed  that  the  said  cause  and  all  matters  in  diffe- 
rence therein  be  referred  to  the  award  of  me,  the  said  George 
Stephen  Jarvis,  Esquire,  Judge  of  the  County  Court  of  the 
United  Counties  of  Stormont,  Dundas,  and  Glengarry,  the 
award  to  be  made  before  the  1st  of  January  next,  the  costs 
both  of  cause  and  reference  to  abide  the  event,  with  power 
to  the  arbitrator  to  enlarge  the  time  from  time  to  time  for 
making  the  said  award  ;  and  I  having  taken  upon  myself  the 
burden  of  the  said  reference,  and  having  heard  the  said 
parties,   and  duly  weighed  and  considered  the  evidence 
adduced  before  me,  and  all  matters  to  be  considered  by  me, 
do  make  and  publish  this  my  award  of  and  concerning  the 
matters  referred  to  me  as  aforesaid.    On  the  fist  issue  I  find 
and  award  that  the  defendant  did  undertake  and  promise  in 
manner  and  form  as  the  plaintiff  hath  alleged.    On  the 
second  issue  I  find  and  award  that  the  plaintiff  did  provide 
materials  and  build  and  make  and  construct  the  said  work  in 
manner  and  form  as  in  the  first  count  mentioned,  to  the 
value  and  amount  of  j£599  8s.  8d.    As  to  the  third  issue,  I 
find  and  award  that  the  plaintiff  was  not  willing  and  ready 
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to  perform  and  complete  the  said  work,  and  furnish  materials 
for  the  same  as  alleged,  unless  the  defendants  would  pay  him 
the  balance  of  the  first  instalment  on  the  agreement  declared 
on  at  the  time  it  became  due.    On  the  fourth  issue  I  find 
and  award  that  the  plaintiff  was  not  prevented  from  perform- 
ing the  work.    And  as  to  the  fifth,  sixth,  and  seventh  issues 
I  find  and  award  that  the  plaintiff  found  materials  and  did 
work  on  the  contract  and  at  the  contract  price  to  the  amount 
of  .£599  8s.  8d.,  of  which  the  defendants  have  had  the 
benefit.    And  I  further  find  and  award  that  the  plaintifi" 
did  work  in  making  window  and  door  frames  to  the  amount 
of  c£125,  which  he  hath  not  yet  delivered  to  the  defendants. 
And  I  further  find  and  award  that  the  defendants  have 
delivered  materials  to  the  plaintiff  to  the  amount  of  .£395 
17s.,  and  have  paid  him  cash  to  the  amount  of  £561,  making 
in  all,  £956  17s.,  and  that  they  have  refused  to  pay  him  any 
more.    And  I  further  find  and  award  that  by  deducting  the 
said  material  furnished  by  the  defendants  amounting  to 
£395  17s.  from  the  contract  price  of  £3,600,  there  would 
be  a  balance  of  £3,204  3s.,  the  one-third  of  which  would  be 
<£1068  Is.,  from  which,  deducting  the  cash  paid,  amounting 
to  £561,  there  would  remain  on  the  first  instalment  the 
sum  of  £507  Is.  due  to  the  plaintiff,  which  I  award  and 
order  to  be  paid  to  him,  and  judgment  for  that  amount  to  be 
entered  for  him,  provided  it  shall  be  the  opinion  of  her 
Majesty's  Court  of  Common  Pleas,  that  by  the  terms  of  the 
contract  declared  upon,  it  was  incumbent  on  the  defendants 
to  pay  the  said  instalment  without  reference  to  the  amount 
of  work  done  when  the  said  first  instalment  became  due. 
And  if  it  shall  be  the  opinion  of  the  said  court  that  the  said 
defendants  were  not  compelled,  by  the  terms  of  the  said  con- 
tract, to  advance  to  the  plaintiff  any  instalment  beyond  the 
amount  of  the  work  done  and  materials  found  and  delivered, 
then  I  order  and  award  that  the  said  plaintiff  shall  become 
nonsuit,  and  judgment  of  nonsuit  shall  be  entered  in  the 
said  cause.    And  I  order  and  award  that  the  costs  of  this 
suit  and  of  the  reference  shall  abide  the  event  of  the  opinion 
to  be  expressed  by  the  court." 

The  case  was  argued  by  Brought  Q.  C,  and  Richards^  Q. 
C.  contra. 
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Draper,  C.  J. — The  contract  is  dated  the  2nd  of  Septem- 
ber, 1857.  The  plaintiff  is  to  complete  his  work  under  it 
within  three  years,  from  the  1st  of  June,  1858.  He  is  to 
receive  for  the  whole  work  £3600.  He  is  to  receive  from 
the  parishioners,  at  current  value  or  prices,  materials  for  the 
work,  such  as  stone,  lime,  sand,  timber,  day's  work,  cattle, 
grain,  or  such  other  materials  or  effects,  as  he  may  require, 
and  the  parishioners  may  furnish,  as  part  payment  of  the  said 
.£3600,  and  the  balance  of  that  sum  the  defendants  ^'cove- 
nant and  agree  to  pay,  or  cause  to  be  paid,  in  three  yearly 
instalments,  and  according  as  the  work  progresses." 

The  arbitrator  awards  that  the  plaintiff  is  entitled  to 
£507  Is.,  if  this  court  shall  be  of  opinion  that  by  the  terms 
of  the  contract  it  was  incumbent  on  the  defendants  to  pay  the 
first  yearly  instalment,  without  reference  to  the  amount  of 
work  done  when  the  said  first  instalment  became  due.  But 
if  this  court  shall  be  of  opinion  that  the  defendants  were  not 
compelled  to  advance  to  the  plaintiff  any  instalment  beyond 
the  amount  of  work  done,  and  materials  found  and  delivered, 
then  he  awarded  that  a  nonsuit  should  be  entered. 

Upon  this  finding  we  are  called  upon  to  decide.  For  the 
plaintiff,  it  is  insisted  that  he  is  entitled  to  receive  the  first 
instalment,  of  one-third  of  the  balance  of  X3600,  at  all  events 
at  the  expiration  of  the  first  year,  without  regard  to  whether 
one-third  of  the  work,  or  as  much  work  as  was  worth  the 
amount  claimed,  was  done  or  no.  And  the  effect  which  he 
gives  to  the  words,  "according  as  the  work  progresses,"  is, 
that  if  he  does  the  requisite  amount  of  work  at  any  time 
before  the  expiration  of  the  year,  he  is  entitled  at  once  to 
demand  the  yearly  instalment.  While  the  defendants  argue 
that  they  are  not  under  any  circumstances  liable  to  be  called 
upon  to  pay  any  thing  till  the  expiration  of  the  year,  and  then 
the  sum  is  only  to  be  for  what  the  work  done,  and  materials 
provided  amount  to,  not  being  more  than  one-third  the  balance 
of  the  £3600,  after  deducting  what  the  parishioners  have 
furnished  and  delivered. 

The  writ  was  sued  out  on  the  23rd  of  September,  1858. 
If  the  term,  yearly  instalment,  means  instalments  payable  at 
the  end  of  the  year,  it  might  be  questioned  whether  the  year 
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is  to  be  reckoned  from  the  date  of  the  agreement,  or  from  the 
1st  of  June,  1858,  the  date  from  which  the  three  years  within 
which  the  work  is  to  be  completed,  are  to  be  computed.  If 
the  payment  is  in  any  Avay  dependent  upon  the  completion 
of  the  work,  this  would  seem  to  be  the  natural  and  reasonable 
construction,  because  otherwise  the  plaintiff  would  be  entitled 
to  be  paid  the  last  instalment  on  the  2nd  of  September,  1860, 
and  would  not  be  compellable  to  finish  his  work  for  about 
nine  months  afterwards,  i.  e.,  until  the  1st  of  June,  1861. 
And  if  the  three  annual  instalments  are  to  be  payable  at  a 
date  different  from  the  expiration  of  each  of  the  three  years, 
within  which  the  work  is  to  be  done,  it  would  go  a  long  way 
towards  establishing  that  these  are  independent  covenants. 
It  does  not  apear  that  those  questions  were  raised  before  the 
arbitrator,  nor  is  there  any  doubt  suggested  in  his  award,  as 
to  the  action  being  brought  before  any  yearly  instalment 
would  have  become  due. 

I  am  strongly  inclined  to  the  opinion  that  the  addition  of 
the  words  "  according  as  the  work  progresses,"  to  the  defen- 
dants' covenant  to  pay  in  three  yearly  instalments,  affords 
an  almost  conclusive  argument  in  favour  of  holding,  that  the 
three  years,  at  the  expiration  of  each  of  which  an  instalment 
is  to  be  paid,  are  identical  with  the  three  years  within  which 
the  work  is  to  be  done,  and  consequently  that  the  action  was 
brough  ttoo  soon.  This  question,  however,  is  not  now  before 
us  for  adjudication. 

No  expression  is  used  indicating  that  the  instalments  must 
necessarily  be  equal.  An  instalment  is  defined  to  be  a  part 
or  portion  of  a  sum  of  money  to  be  paid  at  some  named 
period.  It  is  in  the  will  of  the  parties  contracting  with  one 
another  to  determine  the  amount  of  an  instalment,  as  well  as 
to  fix  the  period  for  its  payment.  A  debt  would  not  be  the 
less  payable  by  instalments  because  two-fifths  were  made 
payable  at  the  end  of  one  year,  and  the  remaining  three-fifths 
at  the  end  of  a  second  year.  There  is  no  necessary  connec-  • 
tion  between  the  term  instalment,  and  the  amount  thereof,  in 
relation  to  any  other  instalment  of  the  sum  made  up  of  all  the 
instalments.  In  this  case  the  instalments  are  to  be  three  in 
number,  and  they  are  to  be  annual ;  but  what  the  amount  is  to 
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be  is  not  fixed,  except  it  be  by  the  words  "  and  according  as  the 
work  progresses ;"  and  as  I  find  nothing  else  in  the  contract 
from  which  the  amount  of  each  instalment  can  be  ascertained, 
and  as  such  a  construction  will,  to  the  best  of  my  judgment, 
be  reasonable,  and  consistent  with  the  intention  of  the  parties 
so  far  as  I  can  gather  it  from  the  language  they  have  used, 
I  think  that  the  defendants  are  not  compelled  to  advance  to 
the  plaintiff  the  amount  of  any  instalment  beyond  the  amount 
of  the  work  done,  and  materials  provided  and  delivered  ;  or 
rather,  as  I  should  express  it,  that  the  amount  of  each  yearly 
instalment  is  limited  by  the  amount  of  work  done  and  materials 
provided  and  delivered.  I  think  the  arbitrator  right  in 
ordering  a  nonsuit  to  be  entered. 

Per  cur, — Judgment  for  defendants. 


Jones  v.  Brown  et  al. 

Promise  to  pay — Statute  of  Limitations — Interest. 
At  the  trial  the  plaintiff  proved  the  following  letter  to  be  in  the  handwriting 
of  one  of  the  defendants,  the  partner  of  the  other  defendant,  both  defen- 
dants being  concerned  in  the  business  carried  on  at  Hamilton : — "  Kingston, 
12th  of  April,  1848. — Your  account  for  £82  cy.  (eighty-two  pounds  cur- 
rency) has  been  handed  us  by  Captain  Day,  and  we  shall  write  our  Hamil- 
ton friends  to  have  the  amount  placed  to  your  credit.  Of  course  you  are 
aware  that  they  have  an  account  against  you  for  damages,  &c.,  done  to 
their  vessel."  Held,  sufficient  to  import  a  promise  to  pay  on  request ;  and 
there  being  no  proof  of  request  before  action  brought,  that  interest  should 
not  be  allowed. 

The  declaration  contained  counts  for  freight ;  for  work 
and  labour  by  plaintiff  with  his  servants,  steamboats,  schooners 
and  vessels;  for  interest;  and  upon  an  account  stated. 
Pleas :  did  not  promise,  and  the  Statute  of  Limitations.  The 
writ  in  this  cause  was  issued  on  the  17th  of  August,  1853. 

The  trial  took  place  before  McLean,  J.,  at  Brockville,  in 
April,  1859.  The  plaintiff  proved  the  following  letter  to  be 
in  the  handwriting  of  the  defendant  Edward  Browne: — 
"  Kingston,  12th  of  April,  1848.— Your  account  for  £82 
cy.,  (eighty-two  pounds  currency)  has  been  handed  us  by 
Captain  Day,  and  we  shall  write  our  Hamilton  friends  to 
have  the  amount  placed  to  your  credit ;  of  course  you  are 
aware  that  they  have  an  account  against  you  for  damages, 
&c.,  done  to  their  vessel. — Yours  truly,  E.  Browne  &  Co." 
It  was  proved  that  there  was  a  firm  of  E.  Browne  &  Co.  at 
26  vol.  IX. 
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Kingston,  of  which  the  defendant  Edward  Browne  was  a  mem- 
ber, and  a  firm  of  M.  W.  &  E.  Browne  at  Hamilton,  of  which 
both  defendants  were  members.  This  was  the  case  prior  to  and 
inclusive  of  the  year  1848 ;  Edward  Browne  carried  on  the  busi- 
ness at  Kingston,  and  Michael  Wilson  Browne  at  Hamilton. 
The  defendants  were  called  upon  by  notice,  to  produce  the  ac- 
count referred  to  in  the  above  letter,  but  it  was  not  produced. 
The  plaintiff  then  gave  evidence  of  the  contents  of  the 
account  rendered,  which  was  made  up  from  a  book  produced 
at  the  trial.  All  the  items  charged  were  in  the  year  1845, 
and  the  account  was  dated  the  23rd  of  February,  1846.  The 
first  charge  was  27th  November,  1845,  "  For  towing  schooner 
Wolf  from  shore  near  9  mile  point ;  also  for  towing  a  barge 
from  Kingston  to  lighten  the  schooner,  and  then  towing  both 
schooner  and  barge  to  Gananoque,  the  time  occupied  being 
from  12  o'clock  night,  to  the  following  evening  at  9  o'clock, 
£50.  The  plaintiff  was  then  owner  of  the  steamer  "William 
4th,"  and  it  was  for  work  with  her  that  the  principal  part  of 
the  plaintiff's  charges,  amounting  to  <£82,  were  made.  In 
July,  184G,  a  conversation  took  place  between  the  defendant 
Edward  Browne  and  the  plaintiff,  respecting  this  charge  of 
£50.  E.  Browne  said  he  would  pay  the  charge  if  required  ; 
but  that  he  thought  £30  was  enough.  He  also  spoke  of 
their  having  some  claim  for  damage  happening  to  a  vessel 
which  was  being  towed  by  the  "William  4th,"  and  so  far  as 
appeared  made  no  objection  to  the  other  items  of  the  ac- 
count. 

For  the  defendants,  it  was  objected,  that  if  the  plaintiff 
relied  on  the  account  as  originally  accruing,  it  was  barred  by 
the  Statute  of  Limitations,  and  that  if  he  relied  on  the  ad- 
mission made  in  July,  1846,  it  was  equally  barred.  That 
the  letter  of  the  12th  of  April,  1848,  does  not  take  the  case 
out  of  the  statute,  as  it  is  not  an  admission  from  which  a 
promise  to  pay  can  be  implied.  That  the  letter  does  not 
amount  to  an  account  stated.  That  plaintiff  is  not  entitled 
to  recover  interest,  as  he  proves  no  contract  to  pay  a  money 
demand  ;  and  the  debt  referred  to  in  the  letter,  is  not  payable 
at  any  fixed  time,  nor  is  any  sum  certain  admitted,  but  only 
£82,  less  the  defendants'  claim  for  damages.    Leave  was 
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reserved  to  move  to  enter  a  nonsuit,  or  to  reduce  the  verdict 
by  the  amount  of  interest,  and  the  learned  judge  directed  a 
verdict  for  plaintiff  for  £S2  and  interest,  amounting  to 
^136  12s.  8d. 

In  Easter  Term,  McKelcan  obtained  a  rule  nisi  to  enter 
a  nonsuit  on  all  the  objections  but  the  last,  or  on  the  last 
objection  to  reduce  the  verdict  to  £82. 

Oromhie  shewed  cause,  arguing  that  the  letter  of  the  12th 
of  April,  1848,  was  evidence  of  an  account  stated.  Hughes 
V.  Thorpe,  5  M,  &  W.  667,  ^QvParhe,  B.  As  to  the  Statute 
of  Limitations  he  cited  Evans  v.  Simon,  9  Exch.  282 ;  Sid- 
well  V.  Mason,  3  Jur.  N.  S.  649,  (reported  also  in  2  H.  k 
N.  306),  Gemmell  v.  Colton,  6  C.  PI.  U.  C.  57.  He 
argued  in  support  of  the  plaintiff 's  claim  for  interest,  as  given 
by  the  verdict,  but  urged  that  the  plaintiff  would  certainly 
be  entitled  to  interest  (<£28  5s.  9d.)  from  the  date  of  service 
of  the  writ,  or  to  interest  (£27  7s.  3d.)  from  the  date  of  the 
service  of  the  declaration.  On  this  point  he  cited  Pierce  v. 
Fothergill,  2  Bing.  N.  C.  167. 

McKelcan  contra,  insisted  that  the  letter  did  not  admit  a 
balance  of  £82,  but  set  up  a  counter  claim,  leaving  it  to  be 
ascertained  what  the  balance  might  be.  He  cited  Routledge 
V.  Bamsay,  8  A.  &  E.  221  ;  Hart  v.  Prendergast,  14  M.  k 
W.  742  :  Williams  v.  Griffith,  3  Exch.  335  ;  Waller  v.  Lacy, 
1  M.  &  Gr.  54 ;  Collinson  v.  Margesson,  27  L.  J.  Exch.  305 ; 
Hughes  V.  Paramore,  1  Jur.  N.  S.  950,  1101 ;  McCormick 
V.  Berczy,  1  U.  C.  Q.  B.  388.  As  to  interest,  he  referred 
to  DeHavilland  v.  Bowerbank,  1  Camp.  50, 

Draper.  C,  J. — Two  question  seem  to  arise  out  of  the 
argument  on  the  letter  of  the  12th  of  April,  1848.  V^^^'-^- 
whether  it  is  evidence  to  establish  an  ac( 
second,  whether  it  is  sufficient  to  take  the 
Statute  of  Limitations.  As  to  this,  it  may 
our  statute,  which  is  a  transcript  of  Lord 
(9  Geo.  IV.,  ch.  14)  was  not  passed  until  1*  •  , 

come  into  force  until  January,  1852.    Diffei  , 
the  sufficiency  of  an  admission  for  the  purpoi^ 
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account  stated,  or  to  take  the  case  out  of  the  statute,  have 
been  established.  Thus  in  Lane  v.  Hill,  (18  Q.  B.  252,)  the 
court  were  of  opinion  that  a  letter  which  admitted  that  defen- 
dant was  indebted  to  plaintiff,  but  did  not  state  in  what  sum, 
though  it  referred  to  a  check  given  by  defendant,  which  being 
post  dated  could  not  be  received  in  evidence,  and  promised 
to  send  the  amount  in  cash,  did  not  prove  an  account  stated, 
while  Waller  v.  Lacy  (1  M.  &  G.  54),  and  Williams 
V.  Griffith  (3  Ex.  335),  are  strong  authorities  to  shew  that, 
for  the  purpose  of  defeating  the  Statute  of  Limitations,  such 
an  acknowledgment  as  imports  a  promise,  or  from  which  a 
promise  to  pay  must  be  implied,  is  sufficient,  though  no 
amount  is  named. 

It  appears  to  me  that  the  evidence  given  was  clearly  suffi- 
cient to  go  to  the  jury  in  support  of  the  plaintiff's  demand. 
Apart  from  the  defence  of  the  Statute  of  Limitations,  and  of 
the  letter  relied  upon  to  take  the  case  out  of  that  act,  there 
was  proof  of  an  account  having  been  furnished  by  plaintiff 
to  defendants,  and  of  a  conversation  in  which  one  of  the 
defendants  expressed  his  readiness  to  pay  the  largest  item, 
though  he  complained  of  the  amount,  and  made  no  objection 
to  the  residue,  though,  as  appears  on  the  notes  of  the  evidence, 
he  professed  to  have  some  claim  for  damages  arising  from 
the  sinking  of  a  schooner  which  was  being  towed  by  the 
"  William  4th,"  a  claim  which  the  witness  stated  the  plaintiff 
was  prepared  to  meet,  as  not  being  well  founded.  Without 
having  recourse  to  the  count  on  the  account  stated,  I  think 
the  plaintiff  was  entitled  to  go  to  the  jury. 

Then  as  to  the  Statute  of  Limitations,  the  acknowledgment 
in  the  letter  of  April,  1848,  is  full  and  express  as  to  the 
plaintiff 's  account.  When  it  was  shewn  that  the  defendants 
were  partners,  the  letter  in  effect  says  we  have  received  your 
account  of  £82,  and  we  will  place  that  amount  at  your  credit. 
If  the  letter  stopped  there,  the  admission  of  the  plaintiff 's 
demand  would  unquestionably  sustain  the  inference  of  a 
promise  to  pay  upon  request ;  but  it  is  argued  that  the  latter 
words  of  the  letter,  in  which  it  is  asserted  that  the  defendants 
have  an  account  against  the  plaintiff  for  damage  done  to 
their  vessel,  qualify  the  acknowledgment,  and  make  it  con- 
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ditional.  But  the  counter  charge  was  not  the  subject  of  set 
off,  and  it  does  not  appear  ever  to  have  been  advanced,  as 
affording  the  defendants  a  right  to  recover  against  plaintiff, 
nor  is  there  any  thing  to  shew  that  it  had  any  existence  in 
fact.  The  jury  were,  I  think,  warranted  in  treating  it  as 
wholly  without  foundation,  and  that  left  the  acknowledgment  ^ 
of  the  <£82  unfettered  and  complete. 

As  to  interest,  there  is  nothing  to  shew  us  that  the  course 
of  dealing  between  these  parties  was  such  as  to  justify  the 
charge,  from  the  rendering  or  acknowledgment  of  the  account. 
The  acknowledgment  would  only  afford  evidence  of  a  promise 
to  pay  upon  request,  and  there  is  no  proof  of  request  before 
bringing  the  action. 

The  rule  will  therefore  be  discharged  as  to  all  except 
renducing  the  verdict,  and  as  to  that  it  will  be  absolute  to 
reduce  the  verdict  to  the  amount  of  the  debt  (<£82.) 

Per  cur, — Rule  absolute  to  reduce 
the  verdict  to  £82. 


Municipal  Council  of  Middlesex  v.  Peters. 

Bond — Sitrety. 

Declaration  against  defendant  as  surety  on  a  bond  for  the  payment  of  a  sum 
of  money,  being  the  purchase  money  of  certain  tolls  on  a  certain  road. 

Plea,  that  at  the  time  of  the  execution  there  was  attached  thereto  a  hand- 
bill shewing  certain  privileges  to  be  received  by  the  principal,  as  set  forth 
in  the  said  plea,  but  which  the  principal  did  not  receive  the  advantage  of 
by  reason  of  omissions  on  the  plaintiffs'  part. 

Held,  bad  upon  demurrer,  as  not  shewing  any  defence  sufficient  to  relieve 
the  defendant  from  the  condition  of  his  bond. 

Declaration  on  a  bond,  conditioned,  after  reciting  that 
one  W.  L.  had  purchased  the  tolls  receivable  at  gate  num- 
ber one  on  the  Sarnia  road,  from  the  1st  of  January  to  the 
31st  of  December,  1857,  at  the  price  of  <£687  10s.,  payable 
by  monthly  instalments,  that  if  W.  L.  should  pay  the  said 
sum  as  aforesaid,  that  the  bond  should  be  void.  Breach, 
non-payment  by  W.  L. 

Plea. — That  at  the  time  of  the  execution  of  the  bond 
there  was  attached  thereto  a  printed  handbill,  shewing, 
among  other  things,  the  tolls  to  be  receivable  at  the  third 
gate  :  that  this  bill  stated  there  was  a  check-gate  leading  to 
Anderson's  mills,  and  that  every  loaded  vehicle  weighing 
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4,000  and  over,  including  weight  of  waggon,  should  pay 
one  half-penny  for  every  100  pounds  over  4,000 :  that  the 
bill  was  published  by  authority  of  the  plaintiffs,  and  was 
signed  by  their  officer,  and  was  the  basis  of  W.  L.'s  tender 
for  the  tolls,  and  it  was  upon  the  terms  therein  expressed 
that  he  became  the  purchaser  thereof,  and  the  defendant 
entered  into  the  said  bond  :  that  the  handbill  is  referred  to 
in  a  recital  of  the  bond,  and  it  is  therein  stated  that  W.  L. 
purchased  the  tolls  agreeably  to  said  bill :  that  no  weigh- 
scales  were  furnished  to  W.  L.  by  plaintiffs  to  be  used  at  the 
gate,  so  that  W.  L.  was  unable  to  levy  any  additional  toll 
upon  vehicles  passing  through  the  gate  which  weighed  more 
than  4,000  pounds,  and  W.  L.  thereby  lost  a  large  sum  of 
money.  And  there  was  not  a  check-gate  leading  to  Ander= 
son's  mills,  and  the  plaintiffs  did  not  build  such  check-gate 
in  accordance  with  their  agreement  with  W.  L.,  whereby  he 
lost  a  large  sum  of  money. 

Demurrer. — Because  this  plea  contains  no  defence ;  that  it 
merely  sets  forth  the  breach  on  the  part  of  the  plaintiffs  of 
some  supposed  independent  covenant  or  promise  not  form- 
ing a  condition  precedent  to  the  payments  to  be  made  by 
W.  L.  . 

Dr,  Connor y  Q.  C,  for  plaintiff. 

J.  Wilson^  Q.  C,  contra,  referred  to  Stone  v.  Crompton, 
5  Bing.  N.  C.  142. 

Draper,  C.  J. — The  defence  is  rested  upon  the  conduct  of 
the  plaintiffs  in  not  providing  a  weigh-scale,  and  as  there  was 
not  a  check-gate  leading  to  Anderson's  mill,  in  not  erecting 
one  ;  from  each  of  which  omissions  a  loss  accrued  to  the  princi- 
pal W.  L.  But  for  this  averment  of  loss  to  the  principal,  it 
would  be  difficult  to  see  on  the  pleadings  what  connexion  there 
was  between  the  tolls  purchased  by  W.  L.  and  a  check-gate 
leading  (i,  e.,  I  presume,  on  or  across  the  road  leading)  to 
Anderson's  mill.  It  is  stated  in  the  plea  that  the  plaintiffs 
did  not  erect  this  check-gate  according  to  their  agreement^ 
which  leads  to  the  conclusion  that  the  fact  of  its  not  being 
erected  was  known,  although  the  handbill  represented  the 
contrary ;  and  it  further  shews  that  this  defendant  became 
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surety,  relying  on  the  agreement  to  erect  it,  and  not  relying 
on  the  truth  of  the  representation  that  it  was  erected,  and 
so  far  therefore  one  ground  relied  upon  to  establish  fraud  in 
law  fails. 

As  to  the  weigh-scales,  the  argument  for  defendant  seems 
to  be  this : — it  was  represented  to  W.  L.,  before  he  pur- 
chased the  tolls,  that  on  vehicles  exceeding  a  certain  weight 
he  was  to  have  a  right  to  charge  extra  toll :  that  in  order  to 
do  this  it  was  necessary  he  should  be  able  to  weigh  such 
vehicles,  and  hence  it  became  the  plaintiffs'  duty  to  supply 
Mm  with  weigh-scales,  which  they  omitted  to  do :  that  the 
omission  to  do  this  was  a  fraud  in  law  upon  the  surety,  and 
therefore  he  is  discharged. 

I  do  not  at  present  perceive  that  the  duty  to  supply 
weigh-scales,  in  the  absence  of  any  representation  or  stipu- 
lation on  the  subject,  is  a  necessary  consequence  from  the 
facts  stated,  nor  do  I  see  any  thing  in  the  plea  shewing 
there  was  a  false  representation  of  fact,  or  by  which  the 
principal  was  less  able  to  fulfil  his  engagement,  and  in 
reliance  upon  which  the  surety  became  bound  for  him. 

The  rule  of  law  is  thus  laid  down  by  Tindal^  C.  J.,  in 
Stone  V.  Compton,  5  Bing.  N.  G.  156  :  ''If  with  the  know- 
ledge or  assent  of  the  creditor,  any  material  part  of  the 
transaction  between  the  creditor  and  his  debtor  is  misrepre- 
sented to  the  surety,  the  misrepresentation  being  such  that 
but  for  the  same  having  taken  place,  either  the  suretyship 
would  not  have  been  entered  into  at  all,  or  being  entered 
into  the  extent  of  the  surety's  liability  might  be  thereby 
increased,  the  security  so  given  is  void  at  law  on  the  ground 
of  fraud." 

Although  it  was  contended  that  the  facts  pleaded  brought 
the  case  within  this  principle,  yet  it  appears  to  me  distin- 
guishable from  the  class  of  decisions  to  which  Stone  v. 
Compton  belongs  ;  such  as  Jackson  v.  Duchaire  (3  T.  R. 
552),  Pidcock  v.  Bishop  (3  B.  &  C.  605),  and  Lewis  v.  Jones 
(4  B.  &  C.  506),  where  some  collusion  or  secret  understand- 
ing has  existed  between  the  principal  debtor  and  the  credi- 
tor, unknown  to  the  surety.  Here,  what  is  complained  of 
resolves  itself  rather  into  a  breach  of  agreement  between 
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the  principal  debtor  and  tlie  plaintiffs,  for  which,  if  it  be 
well  founded,  damages  may  be  recoverable  ;  but  that  is  a 
very  different  thing  from  fraud,  which  will  discharge  the 
surety. 

I  think  the  plea  does  not  shew  sufficient  to  relieve  the 
defendant  from  the  condition  of  his  bond,  and  our  judgment 
must  be  for  the  plaintiffs  on  this  demurrer. 

Per  (?2*r.~Judgment  for  plaintiff. 


SOMERS  V.  O'DONOHUE. 

Auctioneer — Sale  of  chattels  by — Warranty. 
Where  an  auctioneer  at  an  attempted  sale  of  goods  warranted  them,  saying 
they  were  his  own  property,  and  he  would  stand  between  the  purchaser 
and  loss.  Having  sold  the  property  by  auction  a  few  days  subsequently 
to  a  bidder  on  the  former  occasion,  and  the  goods  having  been  claimed 
and  taken  by  a  third  party  who  held  a  chattel  mortgage  which  covered 
them,  the  auctioneer,  upon  an  action  for  money  had  and  received,  held 
responsible  to  the  purchaser  at  the  subsequent  auction. 

Declaration,  that  defendant  had  in  his  possession,  and 
was  apparently  the  owner  of  a  horse,  and  in  consideration 
that  plaintiff  would  become  a  bidder  for  that  horse  at  public 
auction,  and  would  buy  him,  represented  to  guarantee,  and 
promised  plaintiff  that  he  had  right  and  title  to  sell  the  horse. 
Averment  that  plaintiff  did  buy  and  paid  £12  for  it,  but 
defendant  had  not  any  right  or  title  to  sell  the  horse,  where- 
by one  Strathy  having  lawful  title  to  the  horse,  demanded 
him  from  plaintiff,  and  plaintiff  was  obliged  to  give  him  up. 

Common  money  counts. 

Pleas. — 1.  Did  not  represent  to  guarantee,  or  promise  as 
alleged.  2.  Had  lawful  right  and  title  to  sell.  To  the 
common  counts — ^never  indebted. 

The  case  was  tried  at  the  Toronto  spring  assizes,  before 
Sir  J.  B.  Bobinson,  Bart,  C.  J.  John  Strathy,  Esq.,  proved 
that  one  William  Oldham  had  executed  a  chattel  mortgage 
to  him  for  the  horse  in  question  with  other  property  on  the 
13th  of  March,  1858,  to  secure  £64,  4s.  4d.,  to  be  paid  with 
interest  on  the  1st  of  September,  1858.  Oldham  was  a 
tenant  of  Mr.  Strathy,  and  left  about  January  or  February, 
1859,  and  among  other  things  took  this  horse  with  him. 
The  defendant  bought  the  horse  in  question  of  Oldham  in 
January,  with  another  horse,  a  waggon,  and  harness,  and  gave 
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£20  for  the  whole,  though  a  witness  swore  they  were  worth 
.£40.  The  plaintiff  afterwards  bought  this  horse  at  auction  ; 
the  defendant  warranted  him  to  be  sound  and  to  work  well 
in  harness.  The  two  horses  and  harness  were  at  first  put  up 
together,  but  did  not  bring  enough  ;  then  the  waggon  was 
put  up  separately  and  sold,  the  defendant  saying  that  he 
would  stand  between  the  purchaser  and  all  claims  ;  that  no 
one  need  fear  to  buy — that  he  had  come  honestly  by  them. 
The  horses  were  then  being  shewn  off.  The  horse  was  not 
sold  to  plaintiff  until  two  or  three  days  after  this. 

On  this  evidence  the  jury  gave  a  verdict  for  the  plamtiff. 

In  Easter  Term,  Hallinan  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  law  and 
evidence,  and  the  weight  of  evidence,  and  for  misdirection. 

Ince  shewed  cause.  He  argued  that  an  implied  guarantee 
attended  a  sale  of  goods  where  the  vendor  held  himself  out 
as  owner,  citing  Dickenson  v.  Naul,  4  B.  &  Ad.  638 ;  Allen 
V.  Hopkins,  13  M.  &  W.  94 ;  Wilkinson  v.  Lloyd,  7  Q.  B. 
27.  He  also  cited  several  cases  to  shew  that  the  court  would 
not  grant  a  new  trial,  where  the  error,  if  there  was  one,  was 
with  the  jury.  And  as  to  misdirection,  no  objection  was 
taken  at  the  trial  to  the  charge,  and  it  ought  not  to  be 
heard  now,  and  the  charge  was  not  such  as  is  asserted  in  the 
rule. 

Hallinan  in  support  of  the  rule  cited  Merely  v.  Atten- 
borough,  3  Exch.  500  ;  Hopkins  v.  Tanqueray,  15  C.  B.  130. 

Draper,  C.  J. — The  case  of  Merely  v.  Attenborough  is 
approved  in  Sims  v.  Marryatt  (17  Q.  B.  281),  as  a  decision, 
that  a  pawnbroker  selling  an  unredeemed  pledge,  as  such, 
did  not  warrant  the  title  of  the  pawnor.  Beyond  that,  both 
Lord  Oamphell,  C.  J.,  and  Patterson,  J.,  do  not  appear  to 
treat  it  as  settling  the  question  how  far  a  warranty  may  be 
implied  on  the  sale  of  a  personal  chattel,  in  the  possession 
of  the  vendor,  and  by  him  delivered  to  the  vendee.  In 
Chapman  v.  Speller  (14  Q.  B.  621),  Merely  v.  Attenboro' 
was  cited  and  argued  upon  at  the  bar  ;  but  the  case  was  not 
decided  on  the  general  questions.  Patterson,  J.,  however, 
27  VOL.  IX. 
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in  giving  judgment,  says  at  the  close  :  In  deciding  for  the 
defendant  under  these  circumstances  we  wish  to  guard 
against  being  supposed  to  doubt  the  right  to  recover  back 
money  paid  upon  an  ordinary  purchase  of  a  chattel  where 
the  purchaser  does  not  have  that  for  which  he  paid.''  Vide 
Coe  V.  Clay,  5  Bing  440. 

I  do  not  find  from  the  notes  of  the  learned  Chief  Justice 
of  Upper  Canada,  that  the  direction  to  the  jury,  was  in  the 
terms  objected  to  by  this  rule.  Nor  does  it  appear  that  any 
objection  to  the  charge  was  taken  at  the  trial.  This  disposes 
of  the  ground  of  misdirection. 

As  to  the  verdict  being  against  evidence.  Unless  it  was 
clear  that  there  was  no  evidence  to  sustain  it  we  should 
hesitate  to  prolong  litigation  about  so  small  an  amount.  The 
action  was  commenced  in  the  division  court,  and  was  removed 
thence  by  certiorari^  the  amount  of  the  verdict  £12  5s., 
being  clearly  within  the  jurisdiction  of  that  tribunal.  It 
appears  to  me  there  was  evidence  to  shew  a  warranty,  though 
not  strong  or  conclusive,  and  therefore  on  that  ground  I  am 
prepared  to  sustain  the  verdict.  The  representations  made 
by  the  defendant  when  he  sold  the  waggon  and  offered  this 
horse  for  sale  amounted  to  an  express  warranty  of  title. 
They  were  made  at  a  public  auction  ;  a  few  days  after  at  a  suc- 
ceeding auction  this  sale  took  place.  The  fact  that  he  made 
the  warranty  on  the  occasion  of  the  first  sale  does  not  prove 
that  he  repeated  it  on  the  second,  but  it  might  be  considered 
by  the  jury  that  the  plaintiff  was  aware  of  the  former 
warranty  and  purchased  on  the  faith  of  it. 

Notwithstanding  the  case  of  Merely  v.  Attenboro,' 
and  particularly,  after  the  case  of  Sims  v.  Marryatt,  I 
should  have  great  hesitation  in  holding,  that  where  a  man 
having  a  chattel  in  his  possession  sells  and  delivers  it  to 
another  for  value,  there  is  not  from  the  very  nature  of  the 
transaction  an  implied  undertaking  that  he  has  a  right  to 
sell.  Possession  is  a  clear  indicium  of  property,  and  a 
purchaser  ought,  in  the  absence  of  any  circumstances  to 
create  doubt,  to  be  able  to  rely  on  it  without  further  enquiry, 
for  it  is  within  the  vendor's  knowledge  when  and  how  he 
came  by  the  possession,  and  in  acquiring  it,  he  may  fairly  be 
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assumed  to  have  relied  on  the  responsibility  of  his  immedi- 
ate vendor.  The  authorities,  especially  the  older  cases,  were 
all  brought  in  review  by  the  counsel  in  arguing  Merely  v  • 
Attenboro',  and  it  is  unnecessary  to  refer  to  then  again 
seriatim. 

The  strong  inclination  of  my  own  opinion  is,  to  hold  that 
where  a  man  sells  a  chattel  as  his  own,  which  is  at  the  time 
of  sale  in  his  actual  possession,  and  delivers  it  to  the 
purchaser  from  whom  it  is  taken  by  the  right  owner,  the 
vendor  is  to  be  treated  as  impliedly  warranting  that  he  has 
a  right  to  sell,  and  is  therefore  bound  to  compensate  his 
vendee  for  the  loss.  In  the  present  case  it  is  not  necessary 
to  rest  the  decision  on  that  ground,  as  there  was  some  evi- 
dence to  go  to  the  jury  of  a  warranty  which  was  left  for 
their  consideration  by  the  learned  Chief  Justice.  I  should 
regret  to  disturb  a  verdict  so  apparently  consistent  with  the 
justice  of  the  case. 

Rule  discharged. 


Galbraith  v.  Fortune,  Sheriff. 

Lease — Alterations — Distress. 

Held,  that  a  sheriff  was  not  justified,  having  notice  that  rent  was  due,  in 
paying  over  the  proceeds  of  a  sale  under  a  fi.  fa-  goods  against  a  tenant 
without  satisfying  the  landlord's  claim  for  rent  out  of  the  proceeds  of  such 
sale. 

First  count :  trover,  for  three  horses,  two  cows,  two  heifers, 
nineteen  sheep,  and  seventeen  hogs.  Second  count,  for 
removing  the  tenant's  goods  under  execution  against  them, 
from  premises  rented  from  the  plaintiff,  and  in  respect  of  the 
occupation  whereof  rent  was  due,  after  notice,  without  leaving 
one  year's  rent.  Common  counts  for  goods  and  money. 
Pleas :  1.  Not  guilty  to  first  and  second  counts.  2nd  plea 
to  first  count,  goods  not  plaintiff 's.  3rd.  To  second  count, 
denial  of  the  tenancy  set  forth.  4th.  To  second  count,  no 
rent  due  to  plaintiff.  To  the  common  counts,  never  in- 
debted. 

The  trial  took  place  at  Cobourg,  in  April,  1859,  before 
Burns,  J.  A  lease  between  the  plaintiff  and  one  William 
Bourne  was  put  in  and  read,  dated  1st  of  April,  1857.  As 
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originally  drawn,  it  was  between  the  plaintiff  of  the  first  part, 
and  Bourne  and  one  Franks  of  the  second  part ;  but  Frank's 
name  appeared  on  the  production  of  the  lease  to  have  been 
struck  out,  and  he  did  not  execute  it.  The  plaintiff  thereby 
leased  100  acres  of  land  in  Darlington  to  Bourne  habendum 
for  five  years  from  the  date,  at  the  rent  of  .£100.  The  first 
year's  rent  to  be  paid  on  the  execution  of  the  lease  ;  "  the 
second  year's  rent  at  the  beginning  of  the  second  year,"  and  the 
remaining  rents,  each  at  the  beginning  of  each  remaining  year, 
the  word  "  end"  being  struck  out,  and  the  word  "beginning" 
written  over  it.  Bourne,  who  was  about  to  leave  the  province, 
was  examined  on  a  commission,  and  he  produced  and  swore  to 
the  lease,  which  was  attached  to  his  evidence,  and  returned 
therewith.  No  question  was  put  to  him  as  to  these  alterations, 
and  no  witness  was  examined  with  respect  to  them  at  the 
trial.  Bourne  swore  he  did  not  pay  his  first  year's  rent, 
having  spent  his  money  in  stocking  the  farm.  And  on  the 
12th  of  November,  1857,  the  plaintiff  distrained  on  his  house- 
hold furniture''and  farming  stock  and  effects,  for  <£100.  The 
bailiff 's  notice  of  the  distress  was  produced  by  Bourne.  A 
sale  took  place,  after  which  Bourne  requested  plaintiff  to 
purchase  back  what  had  been  sold,  and  rent  it  to  him.  Plain- 
tifi"  did  so,  and  Bourne  agreed  to  pay  .£25  per  annum,  more 
for  the  use  of  the  stock.  Bourne  further  swore  that  when 
the  rent  fell  due  in  April,  1858,  he  was  again  served  with  a 
landlord's  warrant,  and  his  remaining  property  was  seized. 
As  Bourne  had  growing  crops  in  the  ground,  the  plaintiff 
agreed  to  wait  until  after  harvest,  the  goods  distrained  to  be 
held  by  the  bailiff.  In  the  fall  of  1858  the  defendant's 
officers  came  with  several  executions  and  levied  on  all  the 
property  on  the  place,  as  w^ell  that  which  had  been  sold  to 
satisfy  the  first  year's  rent,  as  that  distrained  in  April,  1858. 

The  bailifi*  gave  the  sheriff 's  officer  notice  tliat  a  year's 
rent  was  due  to  the  plaintiff,  and  he  said  the  defendant  was 
indemnified.  The  sheriff's  officer  afterwards  sold  all  the 
property,  at  which  time  the  second  year's  rent,  and  the  .£25 
additional,  payable  as  Bourne  swore  at  the  same  time  as  the 
rent  for  the  farm,  was  due  and  unpaid,  and  he  denied  expressly, 
that  he  ever  paid  the  plaintifi"  any  thing  for  either  the  first 
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or  second  year's  rent.  Bourne's  testimony  as  to  the  two 
distresses,  and  the  sale  under  the  first,  and  the  plaintiff's 
acquiring  the  property  sold  from  the  several  purchasers,  and 
its  being  in  fact  returned  to  Bourne's  possession,  was  con- 
firmed by  other  witnesses. 

On  the  defence,  four  difierent  writs  of  execution  against 
the  goods  and  chattels  of  Bourne  were  produced.  It  was 
objected  that  the  second  year's  rent  was  not  due  until  the 
1st  of  April,  1859.  As  the  lease  was  originally  prepared, 
the  second  year's  rent  would  not  be  due  till  then,  and  though 
the  lease  is  altered,  no  explanation  is  given,  nothing  to  shew 
the  alteration  precedes  the  execution.  It  was  further  objected, 
that  the  plaintiff's  title  to  the  property  which  had  been 
owned  by  Bourne,  and  had  been  sold  for  the  first  year's  rent, 
and  was  immediately  after  returned  to  Bourne's  possession, 
should  be  evidenced  by  writing.  Franks,  whose  name  appears 
in  the  lease,  gave  an  account  of  the  bargain,  which  preceded 
its  preparation.  He  said  the  term  was  to  be  seven  years,  at 
^100  per  annum.  £100  to  be  paid  down,  and  that  he  sup- 
posed the  other  years'  rent  were  to  be  paid  at  the  beginning, 
but  he  did  not  know ;  and  that  the  second  year's  rent  was  to 
be  expended  by  Bourne  in  putting  up  a  house,  which  was  not 
done.  Duncan  Harris,  who  was  one  of  the  execution  plain- 
tiffs, swore  he  lent  £175  to  Bourne,  who  wanted  more,  and 
shewed  him  the  plaintiff's  receipt  for  £100,  first  year's  rent. 
The  plaintiff,  on  a  subsequent  occasion,  admitted  to  him  the 
first  year's  rent  had  been  paid  in  advance,  and  that  the  second 
year's  rent  was  to  be  expended  in  building  a  house.  This  witness 
spoke  to  the  plaintiff  about  the  bailiff 's  sale  for  rent,  saying 
that  affairs  between  plaintiff  and  Bourne  were  not  right  about 
that  sale,  and  the  plaintiff  replied,  "  the  sale  was  a  bogus 
sale,  and  it  would  not  interfere  with  his  (Harrison's)  loan  at 
all.  It  was  done  to  protect  the  property."  Another  witness 
proved  Bourne's  declarations  to  the  same  effect  respecting 
the  payment  of  the  first  year's  rent,  and  the  sale  being  a 
sham,  and  two  other  witnesses,  one  of  them  Bourne's  farm 
servant,  deposed  to  the  same  effect. 

The  learned  judge  left  it  to  the  jury  to  say  whether  they 
believed  the  plaintiff  became  the  owner  of  the  goods  sold  by 
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the  bailiff  on  the  distress  warrant,  in  November,  1857.  And 
secondly,  whether  the  second  year's  rent  fell  due  on  the  1st 
of  April,  1858,  or  not  until  the  1st  of  April,  1859. 

They  found  that  the  first  year's  rent  was  paid  in  money, 
and  that  the  second  year's  rent  was  not  due  until  1st  April, 
1859,  and  gave  a  general  verdict  for  defendant. 

In  Easter  Term,  Hector  Cameron  obtained  a  rule  nisi  for 
a  new  trial,  on  the  law  and  evidence,  but  principally  on  an 
affidavit  of  the  subscribing  witness  to  the  lease,  by  which  it 
appeared  that  all  the  alterations  above  noted  were  made  in 
his  handwriting,  and  were  so  made  before  the  execution  of 
the  lease. 

J.  ff.  Cameron,  Q.  C,  shewed  cause.  As  to  the  first  count 
the  verdict  was  clearly  right.  It  was  a  question  of  fraud,  and 
the  ury  found  that  the  plaintiff,  having  been  paid  the  first  year's 
rent,  nevertheless  distrained  for  it,  and  had  the  property  sold, 
meaning,  as  he  afterwards  immediately  did,  to  get  it  into  his  own 
hands,  and  let  the  tenant  have  it  back  again,  in  order  to  protect 
it  against  creditors.  The  weight  of  evidence  at  the  trial  was 
also  strongly  in  defendant's  favour  on  the  second  count ;  and 
as  to  the  affidavit,  the  plaintiff  should  have  had  the  witness 
at  the  trial,  for  he  swore  the  lease  was  attached  to  Bourne's 
deposition,  with  the  alterations  on  the  face  of  it,  which  could 
not  but  require  explanation. 

Hector  Cameron  in  reply,  insisted  that  the  affidavit  shewed 
conclusively  that  the  verdict  on  the  second  count  was  wrong. 
And  as  to  the  first  count.  Bourne  who  must  have  known  the 
truth,  has  solemnly  sworn  that  he  did  not  pay  the  first  year's 
rent,  and  therefore  the  verdict  with  regard  to  that  is  wrong 
also. 

Draper,  C.  J. — I  should  have  no  hesitation  in  discharging 
this  rule  at  once,  if  we  had  only  to  deal  with  the  first  count. 
After  Bourne's  producing  the  receipt  for  the  first  year's  rent, 
and  the  plaintiff 's  declaration,  that  he  had  been  paid,  and 
that  the  sale  to  make  it  was  a  scheme  to  protect  the  tenant's 
property,  I  think  the  jury  came  to  a  rightful  conclusion  in 
holding  the  plaintiff  to  his  own  receipt  confirmed  by  his  own 
declaration. 
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But  with  regard  to  the  second  count,  I  cannot  help  feeling 
that  if  it  had  been  satisfactorily  established  that  the  alterations 
in  the  lease  were  made  before  the  execution  thereof,  it  ought 
to  have  had  great  influence  on  the  plaintiff's  right  to  the 
second  year's  rent.  It  is  obvious  that  the  lease  was  not 
framed  in  pursuance  of  the  original  bargain,  as  proved  by 
Frank.  The  term  was  reduced  from  seven  years  to  five,  and 
that  may  help  to  explain  another  change,  namely,  that  the 
second  year's  rent  should  be  paid  in  money,  and  not  expended 
by  the  tenant  on  a  house ;  and  when  Franks  declined  to 
execute  as  a  joint  lessee,  thus  becoming  responsible  for  the 
rent,  the  plaintiff  might,  if  it  had  not  been  previously  agreed 
on,  insist  on  the  rent  for  each  year  being  paid  in  advance. 

On  the  whole,  I  think,  though  with  some  hesitation,  that 
there  should  be  a  new  trial  on  payment  of  costs. 

Per  cur, — Rule  absolute  on  payment  of  costs. 


Crawford  v.  McLaren. 

Process  of  court — Action  for  maliciously  suing  out  same — Excessive  damages. 

A  writ  of  replevin  having  been  issued  by  the  defendant  against  the  plaintiff 
under  ■which  certain  books  of  account  were  seized  and  given  to  the  defen- 
dant. The  plaintiff  some  time  afterwards  brought  an  action  for  damages, 
contending  that  the  defendant  had  maliciously  sued  out  the  writ  to  injure 
him,  claiming  large  damages.    The  jury  found  for  the  plaintiff  £800. 

Held,  that  a  suitor  taking  legal  advice  upon  a  question  of  law  and  acting 
thereon  apparently  bona  fide  is  not  responsible  ;  nor  can  an  action  for 
maliciously  taking  such  proceeding  be  successfully  prosecuted  against  him. 

Per  Richards,  J. — The  verdict  under  the  circumstances  in  this  case  would 
have  been  set  aside  on  the  ground  of  excessive  damages  if  not  otherwise. 

Writ  issued  on  the  12th  of  February,  1849. 

Declaration  alledges  that  plaintiff,  to  wit,  on  the  6th  of 
January,  1857,  was  lawfully  possessed  of  certain  goods  and 
chatties,  to  wit,  books  of  account  (describing  them  as  ledgers, 
freight  book,  &c.),  in  which  the  accounts  and  transactions  of 
Nixon  &  Swales,  forwarders,  were  entered,  and  was  entitled 
to  all  the  debts  and  monies  entered  therein  as  owing  to  the 
said  Nixon  &  Swales ;  that  defendant,  wrongfully  and  un- 
justly contriving,  &c.,  to  injure  the  plaintiff,  falsely  and 
maliciously,  caused  and  procured  to  be  sued  and  prosecuted 
out  of  the  Court  of  Queen's  Bench,  a  writ  of  replevin,  on  the 
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29th  of  December,  1856,  to  replevy  the  said  books,  which 
was  delivered  to  the  sheriff,  under  which  writ,  on  the  day 
and  year  last  aforesaid,  defendant,  wrongfully  and  unjustly, 
and  without  any  reasonable  cause  whatsoever,  caused  and 
procured  the  said  goods  and  chattels  to  be  taken  from  the 
plaintiff  and  delivered  to  defendant,  who  took  and  still  holds 
the  same.  Plaintiff  avers  that  defendant  did  not  prosecute 
his  said  writ,  and  that  by  reason  of  defendant  not  declaring 
in  his  suit  within  one  year,  next  after  the  execution  of  the 
writ,  he  is  out  of  court  therein,  and  plaintiff  cannot  compel 
him  further  to  prosecute  the  same ;  by  means  whereof  the 
plaintiff  was  deprived  of  the  said  goods  and  chattels,  and 
books  of  account,  and  hindered  and  prevented  from  collecting 
the  debts  and  moneys  therein  entered  and  shewn,  as  he 
otherwise  could  had  he  not  been  so  prevented,  and  the  same 
have  been  in  consequence  wholly  lost  to  the  plaintiff,  who 
is  otherwise  greatly  damnified. 

Second  count. — Trover  of  same  books.  Averring  special 
damage  in  loss  of  debts  and  demands  entered  in  said  oooks. 
Damages  claimed,  £1700. 

Defendant  pleads — 1.  Not  guilty  to  the  whole  declaration. 
2.  To  first  count  not  possessed  of  the  said  goods  and  chattels 
therein  mentioned,  nor  entitled  to  all  the  debts  or  moneys 
therein  entered,  as  owing  to  Nixon  and  Swales.  As  to  the 
second  count,  that  he  took  the  said  goods  and  chattels  by 
virtue  of  the  writ  of  replevin  in  the  first  count  of  the  decla- 
ration mentioned,  which  is  the  same  taking  and  conversion  in 
the  second  count  mentioned. 

Issue  is  taken  by  the  plaintiff  on  these  pleas.  The  case 
was  carried  down  for  trial  at  the  last  spring  assizes  for  the 
county  of  Wentworth,  held  before  Draper,  C.  J.  C.  P. 

The  plaintiff  produced  an  assignment  from  Nixon  &  Swales 
to  himself,  dated  the  11th  of  December,  1856,  of  the  debts 
and  moneys  owing  by  the  persons  and  firms  mentioned  in  the 
schedule  annexed  to  the  assignment,  as  well  as  all  other 
debts  owing  to  them  by  any  other  person  or  persons,  upon 
trust  to  pay  the  plaintiff,  and  certain  other  named  creditors, 
their  debts  fari  passu,  after  paying  expenses,  and  the  sur- 
plus, if  any,  to  be  paid  over  to  Nixon  &  Swales.    The  as- 
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signment  contained  the  further  clause,  "and  for  the  purposes 
aforesaid,  the  said  parties  of  the  first  part  (N.  &  S.)  do 
hereby  empower  the  said  party  of  the  second  part  (plaintiff), 
his  executors  or  administrators,  to  examine  all  or  any  of 
their  books  of  account,  and  take  extracts  therefrom,  so  as 
that  the  debts  so  due  by  the  said  persons  and  firms  men- 
tioned in  said  annexed  schedule,  may  be  properly  and  cor- 
rectly made  up  and  adjusted."  John  Nixon,  one  of  the  firm 
of  Nixon  &  Swales,  proved  that  under  the  assignment  they 
delivered  to  plaintiff  all  their  books  of  account  on  the  even- 
ing the  assignment  was  made :  that  plaintiff  took  an  office 
in  which  he  kept  the  books  :  that  they  did  not  assign  their 
debts  to'  defendant  before  this  :  that  he  had  no  claim  on 
them  :  that  plaintiff  could  not  collect  the  debts  without  the 
books.  The  whole  value  of  the  debts  at  the  time  of  the 
assignment  was  c£1600,  and  they  might  have  been  collected : 
that  afterwards,  several  of  the  debtors  became  bankrupt. 
On  cross-examination,  he  stated  that  he  and  his  partners 
had  executed  the  assignment  shewn  to  him,  dated  in  October, 
1856:  he  had  been  told  defendant  claimed  the  books  under 
that  assignment :  that  Mr.  Brown  had  taken  possession  of  the 
books  after  the  11th  of  December,  1856 :  that  schedule  A. 
was  added  after  the  assignment  •of  Ocjypber,  1856,  was  exe- 
cuted :  no  schedule  of  any  kind  was  annexed  when  the 
assignment  was  executed.  He  further  stated  he  had  a  con- 
versation with  the  defendant  prior  to  the  assignment  to 
plaintiff  in  which  he  mentioned  their  being  indebted  to 
plaintiff,  and  said  tjiey  had  no  oth'er  way  to  pay  him  but  by 
the  book  debts,  nothing  was  then  said  about  assigning  the 
book  debts. 

John  Swales,  another  of  their -firm,  stated  the  debts  were 
worth  fourteen  or  fifteen  hundred  pounds,  and  could  not,  he 
thought,  be  collected  without  the  books.  The  assignment 
from  Nixon  &  Swales,  dated  24th  October,  1856,  assigns 
certain  vessels  with  their  appurtenances,  to  defendant,  and 
also  all  and  singular  the  hordes,  carts,  carriages,  waggons, 
household  furniture  and  effects  of  them  the  said  parties  of  the 
first  part,  (Nixon  &  Swales),  and  each  and  every  of  them, 
and  which  will  be  more  particularly  mentioned  and  described 
28  VOL.  ix. 
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in  the  schedule  to  these  presents,  hereafter  to  be  annexed, 
marked  A.  and  all  other  their  personal  estate  and  effects 
whatsoever,  and  wheresoever  situate,  save  and  except  their 
lease  of  the  City  Wharf  and  premises." 

For  the  defendant  at  the  trial,  a  nonsuit  was  moved,  but 
he  at  the  same  time  desired  to  call  witnesses,  consequently 
their  was  no  ruling  by  the  learned  Chief  Justice  on  that 
point.  It  was  then  shewn  that  although  the  books  were 
not  mentioned  in  the  negotiations  which  preceded  Nixon 
&  Swale's  assignment  to  defendant,  yet  it  was  distinctly 
understood  he  should  have  security,  or  a  mortgage  on  every- 
thing they  had.  The  City  Wharf  was  excepted  lest  it  should 
make  the  defendant  liable  for  the  rent.  The  books  were  first 
in  the  possession  of  W.  Browne,  and  plaintiff  issued  a  replevin 
and  got  possession  of  them  from  Browne.  Defendant  then 
consulted  Mr.  Sadlier,  a  barrister  at  Hamilton,  in  reference 
to  his  rights  under  the  assignment  to  him.  He  laid  the 
assignment  before  Mr.  S.,  and  they  talked  over  the  facts 
attending  it,  which  were  in  Mr.  S's.  own  knowledge.  He 
then  advised  defendant  to  issue  a  writ  of  replevin  against 
Crawford,  telling  him  he  thought,  under  the  instrument,  the 
book  debts  passed  to  defendant.  Defendant  acted  on  the 
advice,  and  the  writ  of  replevin  was  issued  ;  schedule  A.  was 
added  a  month  or  two  after,  by  one  of  Mr.  S's.  clerks,  under 
his  direction.  So  defendant  was  advised  that  his  proper 
remedy  was  to  get  the  books  by  a  writ  of  replevin.  In 
another  suit  it  was  held  that  the  debts  did  not  pass  to  defen- 
dant, and  therefore  the  replevin  suit  was  not  proceeded  with. 
Mr.  Sadlier  said  th'it  defendant  did  not  mention  the  conver- 
sation James  Nixon  stated  he  had  had  with  him  about  the  book 
debts ;  he  always  denied  he  said  any  thing  respecting  those 
debts.  Mr.  Sadlier  stated  that  defendant  acted  in  good  faith 
on  his  advice. 

The  learned  Chief  Justice  told  the  jury  that  Mr.  Sadlier's 
evidence  put  the^oase  out  of  court,  if  it  was  sustainable  before, 
and  he  thought",  under  the  evidence  as  it  stood  before  Mr.  S. 
was  called,  plaintiff  could  only  recover  nominal  damages. 
This  charge  was  excepted  to  as  to  the  damages. 

The  jury  found  for  plaintiff,  damages,  £800. 


CRAWFORD  V.  m'LAREN. 


219 


In  Easter  Term  last,  Sadlier  for  defendant,  obtained  a 
rule  calling  on  plaintiff  to  shew  cause  why  his  verdict  should 
not  he  set  aside,  and  a  new  trial  had  without  costs,  or  costs 
to  abide  the  event,  on  the  ground  that  the  verdict  was  con- 
trary to  law,  in  this,  that  the  damages  are  too  remote,  and 
not  necessarily  consequent  on  defendant's  acts  as  alleged, 
and  that  no  damages  were  in  fact  proved ;  and  that  the  ver- 
dict was  contrary  to  evidence,  as  no  evidence  was  given  to 
support  plaintiff's  declaration,  and  the  verdict  was  contrary 
to  the  judge's  charge. 

During  the  term  jKeac?,  Q.  C,  shewed  cause,  and  contended 
that  the  verdict  was  right  according  to  the  evidence ;  that  the 
question  of  malice  was  for  the  jury,  and  they  had  found  for 
the  plaintiff.  That  the  right  of  plaintiff  to  recover  for  the 
grievance  complained  of  could  be  sustained  on  the  ground 
that  the  suit  brought  by  the  now  defendant  against  the  now 
plaintiff  was  not  like  an  ordinary  action  to  support  a  right, 
but  was  for  maliciously  abusing  the  process  of  the  court  to 
obtain  from  the  now  plaintiff  property  to  which  defendant 
was  not  entitled.  He  contended  that  such  an  action  would 
lie,  and  if  so,  the  damages  found  by  the  jury  were  not  unwar- 
ranted by  the  facts.  He  further  contended,  that  as  to  reason- 
able and  probable  cause,  it  was  a  matter  of  which  the  jury 
were  to  judge,  so  far  as  to  say  if  the  facts  of  the  case  were 
really  fairly  laid  before  the  professional  gentleman  who 
advised  the  plaintiff  in  the  replevin  suit ;  and  if  defendant 
acted  in  good  faith  in  bringing  the  action  to  assert  his  right. 
He  referred  to  Heywood  v.  Collinge,  9  A.  &  E.  268  ;  Crozer 
V.  Pilling,  4  B.  &  C.  26  ;  Grainger  v.  Hill,  4  Bing.  N.  C. 
212,  as  authorities  to  shew  that  an  action  lies  for  improperly 
and  maliciously  abusing  the  process  of  the  court.  He  also 
referred  to  Strutt  v.  Farlar,  16  M.  &  W.  249 :  Archer  v. 
Williams,  2  0.  &  K.  26 ;  Coxhead  v.  Huish,  T  C.  &  P. 
63,  as  to  the  question  of  damages.  As  to  the  right  of  the 
now  defendant  to  bring  replevin,  he  cited  Sills  v.  Hunt, 
16  U.  C.  Q.  B.  521.  He  referred  to  the  judgment  of  the 
Court  of  Queen's  Bench  in  Crawford  v.  Brown,  17  U.  C.  Q. 
B.  126,  to  shew  that  notwithstanding  the  assignment 
to  a  claim  set  up  by  the  defendant,  and  the  facts  of  the 
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case,  plaintiff  had  a  right  to  the  possession  of  the  goods 
taken  from  him  under  the  writ  of  replevin. 

Freeman,  Q.  C,  contra.  This  action  cannot  be  maintained. 
It  is  against  the  policy  of  the  law,  and  against  principle  and 
authority. 

Wherever  an  action  is  brought  by  a  plaintiff  if  he  is 
unsuccessful,  the  law  considers  he  is  sufficiently  punished  by 
the  costs  awarded  against  him,  even  though  he  may  have 
brought  his  action  maliciously.  Where  a  plaintiff  maliciously, 
and  without  reasonable  or  probable  cause,  sues  out  the  process 
of  the  court  against  a  defendant  and  arrests  him,  or  thereby 
coerces  him  to  do  certain  acts  he  would  not  otherwise  have 
done,  an  action  may  be  maintained  for  that.  He  contended 
none  of  the  cases  referred  to  as.  authority  justified  the 
bringing  of  this  action. 

Richards,  J. — In  Browne  on  actions  at  law,  p.  391,  it  is 
laid  down,  "  No  action  lies  for  a  malicious  suit  without  arrest 
or  imprisonment.  Savil  v.  Roberts,  1  Salk.  14 ;  Purton 
V.  Honnor,  1  B.  k  P.  205.  The  plaintiff  must  in  general 
allege  (Saxon  v.  Castle,  6  A.  &  E.  652),  and  prove 
malice  and  the  w^ant  of  probable  cause,  that  the  arrest 
was  unfounded,  and  the  termination  of  the  former  action 
or  suit.  But  where  the  action  is  for  a  malicious  abuse  of 
the  process  of  the  court  as  for  arresting  a  second  time  with- 
out .  leave  of  a  judge  (Heywood  v.  Collinge,  9  A.  &  E. 
268),  or  for  maliciously  issuing  a  bailable  process  (no  debt 
being  due)  against  a  pai-ty  (knowing  him  to  be  unable  to 
procure  bail)  for  the  purpose  of  compelling  him  to  part  with 
property  under  the  pressure  of  the  arrest ;  it  is  not  neces- 
sary to  allege  or  prove  either  the  termination  of  the  former 
action  or  the  want  of  probable  cause.  Grainger  v.  Hill,  4 
Bing.  K  C.  212. 

Malice  may  be  inferred  from  the  want  of  probable  cause, 
but  proof  of  express  malice  is  not  evidence  of  want  of 
probable  cause.  Sutton  v.  Johnstone  (1  Term  Reports,  493), 
Nicholson  v.  Coghill  (4  B.  &  C.  21.) 

On  the  argument  the  plaintiff's  counsel  seemed  to  consider 
that  the  ground  most  favourable  for  sustaining  the  action 
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was,  that  the  defendant  had  maliciously  abused  the  process 
of  the  court  to  injure  the  plaintiff.  The  first  case  referred 
to  by  him  as  authority  in  his  favour  was  Heywood  v.  Collinge 
(9  Ad.  &  El.  268),  which  was  an  action  for  maliciously,  and 
without  any  reasonable  or  probable  cause,  arresting  plaintiff 
.and  keeping  him  in  custody  until  discharged  by  a  judges' 
order,  pending  a  former  suit  for  the  same  cause,  in  which 
defendant  had  been  discharged  out  of  custody  because  plain- 
tiff had  not  declared  in  due  time.  In  giving  judgment  on  a 
general  demurrer  to  defendant's  plea,  which  set  up  that  the 
writ  of  capias  on  which  plaintiff  had  been  last  arrested  had 
not  been  set  aside,  and  that  the  latter  action  brought  by  him 
•  was  then  pending.  Lord  Benman  observes,  "  I  am  unwilling 
to  hold  that  the  action  is  maintainable,  for  the  defendant,  in 
arresting  under  a  second  writ,  does  not  necessarily  appear 
to  have  done  any  thing  which  he  might  not  lawfully  do  ;  nor 
does  the  plaintiff  appear  to  have  suffered  any  damage  in 
consequence  of  the  second  arrest.  If,  indeed  the  plaintiff 
had  shewn  in  his  declaration  that  the  defendant  arrested 
him  a  second  time  from  motives  merely  vexatious^  and  with- 
out any  reasonable  expectation  of  advantage  to  himself  from 
such  arrest,  it  might  have  been  different.  However,  the 
court  must  here  assume  the  arrest  to  have  been  malicious, 
and  perhaps  the  words  "  without  reasonable  or  probable 
cause  may  be  taken  to  mean  that  the  defendant  knew  he  had 
no  ground  for  the  second  arrest,  and  could  derive  no  advan- 
tage from  it,''  and  concluded  as  the  declaration  had  not 
been  specially  demurred  to,  it  might  be  supported. 

Certainly  this. judgment  of  Lord  Denman's  would  not  be 
an  authority  in  plaintiff's  favour,  if  we  are  to  assume  that  the 
object  the  defendant  had  in  view  in  bringing  the  replevin  was 
to  get  possession  of  the  books  referred  to,  because  Lord  Den- 
man  s  opinion  seems  to  have  been  that  that  action  could 
only  be  sustained  on  the  ground  that  the  defendant  then  had 
arrested  the  plaintiff  "  without  any  reasonable  ground  of 
expectation  of  advantage  to  himself  from  the  second  arrest." 

Crozer  v.  Pilling  (4  B.  &  C.  26),  was  an  action  against  a 
plaintiff  who  had  refused,  without  any  reasonable  cause,  to 
accept  the  debt  and  costs  from  a  defendant  confined  on  a 
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ca.  sa.,  and  to  give  an  order  to  the  sheriff  to  discharge 
him  from  custody.  The  ground  of  refusing  the  order  was 
that  a  further  sum  was  claimed  for  costs  incurred  in  opposing 
the  defendant's  discharge  under  the  Insolvent  Debtors'  Act. 
On  argument  it  was  contended  that  a  plaintiff  was  not  bound 
to  give  a  discharge  to  a  defendant  in  custody  who  had  paid 
a  debt,  and  therefore  the  refusal  complained  of  was  not 
malicious.  The  court  held  otherwise.  Abbott,  C.  J.,  in 
giving  judgment,  says,  "  I  think  a  party  is  not  to  be  deprived 
of  his  liberty  in  respect  of  any  otJier  demands  than  those  in 
respect  of  which  he  is  detained  in  the  action.  The  act  of 
defendants  therefore,  in  detaining  the  plaintiff  in  custody  after 
he  had  tendered  the  debt  was  wrongful,  and  must  be  presum- 
ed to  be  malicious  in  the  absence  of  any  circumstance  to 
rebut  the  presumption  of  malice." 

Littledale,  J.,  in  the  same  case  observes,  "I  think  the 
plaintiff  was  bound  to  accept  the  debt  and  costs  tendered  in 
satisfaction  of  his  debt,  and  the  refusal  to  sign  the  discharge 
must  be  considered  to  have  been  maliciously  done,  there 
being  no  circumstance  in  the  case  to  rebut  the  presumption 
of  malice." 

In  Crozer  v.  Pilling  the  party  may  be  considered  as 
abusing  the  process  of  the  court  by  continuing  to  keep  a 
defendant  confined  under  a  ca,  sa.,  not  to  satisfy  the 
judgment,  which  the  writ  was  issued  to  enforce  the  payment 
of,  but  to  compel  the  payment  of  the  costs  in  some  collateral 
proceedings  which  could  not  be  legally  enforced  under  that 
writ.  The  process  of  the  court  was  apparently  sued  out  for 
a  legitimate  object,  enforcing  the  payment  of  what  was  due 
under  the  judgment  only.  But  was  really  abused  to  compel 
the  payment  of  a  further  sum  of  money,  which  was  a  purpose 
quite  beside  that  for  which  the  suit  between  the  parties 
had  been  instituted. 

Grainger  v.  Hill  (4  Bing  N.  0.  212).  This  action  was  for 
wrongfully,  illegally,  and  maliciously  suing  out  a  writ  of 
capias  against  plaintiff,  and  causing  him  to  be  arrested 
thereunder,  and  knowing  he  could  not  procure  bail,  thereby 
under  fear  of  duress  and  imprisonment,  compelling  him  to 
give  up  the  certificate  of  registration  of  a  smack  or  vessel  to 
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defendant.  Tindal,  C.  J.,  in  delivering  judgment,  said, 
"  This  is  an  action  for  abusing  the  process  of  the  law  by 
applying  it  to  extort  property  from  the  plaintiff,  and  not  an 
,  action  for  a  malicious  arrest  or  malicious  prosecution  in 
order  to  suppo7^t  which  action  the  termination  of  the  previous 
proceeding  must  be  proved  and  the  absence  of  reasonable  and 
probable  cause  be  alleged  as  well  as  proved.  In  the  case  of 
a  malicious  arrest  the  sheriff  at  least  is  instructed  to  pursue 
the  exigency  of  the  writ ;  here  the  directions  given  to 
compel  the  plaintiff  to  yield  up  the  register  were  no  part  of 
the  duty  enjoined  by  the  writ.  If  the  course  pursued  by 
the  defendants  is  such  that  there  is  no  precedent  for  a 
similar  transaction,  the  plaintiff's  remedy  is  by  an  action  on 
the  case  applicable  to  such  new  and  special  circumstances ; 
and  his  complaint  being,  that  the  process  of  the  law  has  been 
abused  to  effect  an  object  not  within  the  scope  of  the  process, 
it  is  immaterial  whether  the  suit  which  that  process  com- 
menced has  been  determined  or  not,  or  whether  or  not  it  ivas 
founded  on  reasonable  and  probable  cause.'' 

The  very  words  of  the  judgment  of  Tindal,  C.  J.,  in  this 
case  shew  that  there  is  a  marked  difference  between  that 
case  and  this  ;  there  the  plaintiff  complained  that  the  sheriff 
was  not  directed  to  pursue  the  exigency  of  his  writ,  but  that 
the  process  of  the  law  had  been  abused  to  effect  an  object 
not  within  the  scope  of  the  process.  Here,  on  the  contrary, 
the  process  directed  the  very  act  to  be  done  by  the  sheriff 
which  the  plaintiff  complains  of,  it  was  the  real  object  which 
the  plaintiff  in  the  suit  invoked  the  aid  of  the  law  to 
obtain.  It  was  not  an  abuse  of  the  process  of  the  court  under 
pretence  of  seeking  to  enforce  certain  alleged  rights  under 
colour  of  which  to  compel  an  opponent  to  give  him  advan- 
tages which  he  knew  he  had  no  right  to  obtain  in  that  way, 
and  which  were  in  no  way  incident  to  such  legal  proceed- 
ings. If  plaintiff  has  any  remedy  at  all  against  the  defen- 
dant for  the  grievance  of  whicli  he  complains,  it  is  for 
improperly  suing  out  the  process  of  the  court,  and  to  sustain 
an  action  of  that  kind  it  is  necessary  to  shew  that  the  act 
complained  of  was  done  maliciously  and  without  reasonable 
or  probable  cause. 
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In  DeMedina  v.  Grove  (10  Q.  B.  172),  in  the  Exchequer 
Chamber,  Wilde,  C.  J.,  uses  the  following  language  :  "  The 
law  allows  every  person  to  employ  its  process  for  the  purpose 
of  trying  his  rights  without  subjecting  him  to  any  liability 
unless  he  acts  maliciously  and  without  probable  cause."  "  It 
has  been  admitted  in  argument  that  the  issuing  of  mesne 
process  is  prima  facie  right."  Churchill  v.  Siggers  (3  E.  & 
B.  929),  carries  the  law  further  as  to  the  liability  of  a  party 
for  maliciously  and  without  reasonable  and  probable  cause 
issuing  final  process,  for  a  larger  sum  than  was  due  on  the 
judgment  than  DeMedina  v.  Grove.  Lord  Campbell  ob- 
serves in  Churchill  v.  Siggers,  "  To  put  into  force  the 
process  of  the  law  maliciously  and  without  any  reason- 
able and  probable  cause  is  wrongful,  and  if  thereby  another 
is  prejudiced  in  property  or  person  there  is  that  conjunction 
of  injury  and  loss  which  is  the  foundation  of  an  action  on 
the  case.  Process  of  execution  on  a  judgment  seeking  to 
obtain  satisfaction  for  the  sum  recovered  is  prima  facie 
lawful,  and  the  creditor  cannot  be  rendered  liable  to  an 
action,  the  debtor  merely  alleging  and  proving  that  the 
judgment  had  been  partly  satisfied,  and  that  execution  was 
sued  out  for  a  larger  sum  than  remained  due  upon  the  judg- 
ment. Without  malice,  and  the  want  of  probable  cause? 
the  only  remedy  for  the  judgment  debtor  is  to  apply  to  the 
court  or  a  judge  that  he  may  be  discharged,  and  that  satis- 
faction may  be  entered  upon  payment  of  the  balance  justly 
due.  But  it  would  not  be  creditable  to  our  jurisprudence  if 
the  debtor  had  no  remedy  by  action  where  his  person  or  his 
goods  have  been  taken  in  execution  for  a  larger  sum  than 
remained  due  on  the  judgment,  this  having  been  done  by  the 
creditor  maliciously  and  without  reasonable  or  probable 
cause,  i.  e.,  the  creditor  well  knowing  that  the  sum  for  which 
execution  is  sued  out  is  excessive,  and  his  motive  being  to 
oppress  and  injure  the  debtor." 

Porter  v.  Weston  (5  Bing.  N.  C.  715),  an  action  brought 
against  defendant  for  telling  bail  that  his  principal  was 
likely  to  abscond.  Defendant  procured  from  the  bail  direc- 
tions to  take  his  affidavit  of  justification  ofi"  the  file,  the  direc- 
tions having  been  given  too  late ;  nevertheless,  by  means  of 
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them  an  order  of  a  judge  for  the  render  of  their  principal 
was  obtained.  Held,  an  action  did  .not  lie  without  alledging 
and  proving  express  malice.  Tindal,  C.  J.,  in  his  judg- 
ment, observes,  "  The  charge  brought  against  the  defendant 
is,  that  maliciously  and  without  authority  he  caused  the 
plaintiff  to  be  rendered  in  discharge  of  his  bail.  It  depends 
on  the  previous  question  whether  malice  in  fact  is  necessary 
to  maintain  the  action,  and  I  think  malice  in  fact  is  a  neces- 
sary ingredient.  The  plaintiff  must  go  farther,  and  in 
order  to  make  the  defendant  liable,  must  shew  actual 
malice." 

In  Saunders  Eeports,  vol.  1,  at  p.  230,  c,  it  is  laid  down, 
"  The  rule  seems  general  that  no  action  lies  for  damage  or 
inconvenience  sustained  in  consequence  of  process  of  law, 
unless  it  be  alleged  and  proved  that  the  party  who  occasioned 
it  was  actuated  by  malice."  The  authorities  are  there  refer- 
red to  and  collected.  Cotterell  v.  Jones  et  al.,  (11  C.  B.  713,) 
was  an  action  on  the  case  against  two  defendants  for  con- 
spiring together,  maliciously,  and  vexatiously,  and  without 
reasonable  or  probable  cause  to  commence,  and  commencing 
an  action  against  the  plaintiff  in  the  name  of  a  third  person 
but  for  their  own  benefit.  The  court  decided  against  the 
plaintiff,  not  on  the  broad  ground  that  the  action  would  not 
lie,  but  that  it  did  not  appear  that  the  plaintiff  had  had  any 
costs  awarded  to  him  in  the  suit  that  had  been  decided  in  his 
favour,  and  that  such  omission  might  have  arisen  from  his 
own  neglect,  and  it  did  not  therefore  appear  that  he  actually 
sustained  any  damage  from  any  other  cause  than  his  own 
neglect.  In  giving  judgment,  Jervis,  C.  J.,  observes,  "  It 
is  conceded  that  if  the  party  so  wrongfully  put  forward  as 
plaintiff  in  the  former  action  had  been  a  person  in  solvent 
circumstances,  this  action  could  not  have  been  maintained, 
inasmuch  as  the  award  of  costs  to  the  defendant  (the  now 
plaintiff)  upon  the  failure  of  that  action  would,  in  contempla- 
tion of  law,  have  been  a  full  compensation  to  him  for  the 
unjust  vexation,  and  consequently  he  would  have  sustained 
no  damage."  At  p.  717-18  of  this  report  there  is  a  reference 
to  the  old  authorities,  amongst  others,  to  Savill  v.  Roberts, 
as  reported  in  12  Mod.  208,  a  part  of  which,  though  not 
29  VOL  IX. 
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abstracted  in  the  argument  of  the  case  in  11  Common  Bench, 
is  as  follows :  "  But  it  is  to  be  considered  firsts  there  is  a 
great  difference  between  bringing  an  action  maliciously  and 
prosecuting  an  indictment  maliciously ;  and  secondly^  that  the 
notion  that  no  action  lies  for  bringing  an  action  maliciously  is 
not  to  be  taken  largely  and  universally,  but  with  some 
restrictions  :  for  firsts  if  a  man  bring  an  action,  he  either 
claims  a  right  or  complains  of  an  injury,  and  the  law  always 
allows  him  to  take  his  course  of  law  to  obtain  his  right, 
or  be  satisfied  for  his  injury,  and  this  is  allowed  in  all 
courts."  "  The  law  has  provided  that  no  man  should  prose- 
cute without  finding  pledges;  and  that  was  a  security 
against  troublesome  actions;  then,  if  the  plain  tijQT's  suit  be 
vexatious  and  groundless  he  shall  be  amerced  fro  falso 
clamore  ;  and  though  these  amerciaments  be  now  matters  of 
form,  and  therefore  several  acts  of  parliament  have  given 
costs  to  the  defendants,  yet,  we  must  judge  by  the  reason  of 
the  law  as  it  stood  anciently  ;  but  in  case  of  an  indictment 
there  is  no  provision  or  remedy  but  by  bringing  an  action  ; 
but  if  it  appears  that  the  action  is  brought  merely  for  vexa- 
tion and  oppression,  the  party  grieved  in  some  cases  shall 
have  an  action  upon  the  case ;  he  shall  not  indeed  say  gene- 
rally that  he  falsely  and  maliciously,  without  probable  cause, 
did  bring  an  action,  &c. ;  but  if  he  shew  any  special  matter 
whereby  it  appears  to  the  court  that  it  was  frivolous  and 
vexatious  he  shall  have  an  action." 

I  think  the  facts  of  this  case  clearly  shew  that  it  does  not 
come  within  the  range  of  cases  where  plaintiffs  have 
recovered  damages  on  the  ground  that  the  process  of  the 
court  has  been  abused  by  applying  it  to  extort  property  or 
money  from  them,  or  for  purposes  purely  vexatious,  and 
without  any  reasonable  expectation  of  advantage  to  the  party 
taking  such  proceedings.  The  only  other  ground  on  which 
the  plaintiff  can  maintain  his  action  is,  that  the  defendant 
maliciously  and  without  reasonable  or  probable  cause  took 
the  procedings  complained  of. 

Some  of  the  authorities  to  which  I  have  referred  shew  that 
express  malice  must  be  proven.  I  am  not  prepared  to  extend 
the  rule  beyond  what  is  laid  down  in  the  cases  from  which  I 
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shall  quote.  In  Mitchell  v.  Jenkins,  J.,  (5  B.  &  Ad.  588,) 
Parh,  J.,  says,  "  The  term  malice  in  this  form  of*  action  is  not 
to  be  considered  in  the  sense  of  spite  or  hatred  against  an  indi- 
vidual, but  of  malus  animus,  and  as  denoting  that  the  party 
is  actuated  by  improper  and  indirect  motives.  That  would 
not  be  the  case  where,  there  being  an  unsettled  account 
with  items  on  both  sides,  one  of  the  parties  believing  bond 
fide  that  a  certain  sum  was  due  to  him,  arrested  his  debtor 
for  that  sum,  though  it  afterwards  appeared  that  a  less  sum 
was  due ;  nor  where  a  party  made  such  an  arrest,  acting 
bond  fide  under  a  wrong  notion  of  the  law,  and  pursuant  to 
legal  advice." 

In  Stockley  v.  Hornidge,  (8  C.  &  P.  11,)  in  an  action  for 
malicious  arrest,  Tindal,  C.  J.,  says,  "  If  you  think  there 
was  no  debt  due,  and  that  the  defendants  having  the  means 
of  knowing  that  there  was  not  such  a  debt,  yet  put  the  law 
in  force  against  the  plaintiff  for  some  improper  purpose, 
then  the  plaintiff  will  be  entitled  to  damages.  It  is  not 
necessary  to  prove  malice  in  the  ordinary  sense  of  the  word ; 
any  improper  or  sinister  motive  will  be  sufficient." 

In  Tebbutt  v.  Holt,  (1  C.  &  K.  280,)  Park,  Baron, 
says,  "But  by  the  term  malice  I  do  not  mean  ill  will 
or  revenge,  or  the  like,  but  any  indirect  motive,  such  as  an 
intention  to  get  more  costs  for  himself  from  the  present 
plaintiff  and  the  other  original  defendants,  or  the  trying  to 
get  the  debt  for  his  client  from  some  of  these  persons 
besides  Frazer,"  who  had  been  released  from  custody  on  a 
joint  action  against  him  and  the  plaintiff  in  the  suit  then 
being  tried.  In  Clark  v.  Mansford,  (1  Foster  and  Finlason 
363,)  Watson,  Baron,  directed  the  jury,  "  That  to  satisfy  the 
term  maliciously,  as  used  in  the  declaration,  it  is  not  neces- 
sary that  there  should  have  been  any  spite  or  revenge  in  the 
defendant  towards  the  plaintiff.  If  from  any  indirect  motive, 
as  to  extort  money  to  which  he  was  not  fairly  entitled,  the 
defendant  acted  as  is  here  complained  of,  that  will  be 
sufficient." 

Assuming,  for  the  purposes  of  this  suit,  that  the  action 
lies,  if  it  is  shewn  that  the  defendant  acted  maliciously  and 
without  probable  cause  ;  1  think  the  plaintiff  failed  to  she^ 
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evidence  of  malice.  The  nature  of  the  assignment  from 
Nixon  &  Swales  to  defendant  might  well  raise  the  question 
whether  the  books  and  the  debts  entered  therein  did  not  pass 
to  him  as  a  part  of  their  effects.  It  cannot  be  said,  that  if 
an  action  had  been  brought  in  any  other  form  than  replevin 
to  try  this  right,  and  which  did  not  interfere  with  the  defen- 
dant's person  or  his  property,  that  it  would,  on  the  evidence 
given,  be  considered  malicious ;  then  does  the  bringing  an 
action  of  replevin,  which  the  law  permits,  furnish  any 
greater  evidence  of  malice  ?  That  portion  of  the  evidence 
relied  upon  to  shew  malice  is  the  statement  by  John  Nixon, 
that  Nixon  and  Swales  did  not  assign  their  debts  to  the 
defendant,  and  that  in  a  conversation  with  defendant  he  told 
him  they  had  no  other  way  to  pay  plaintiff  what  they  owed  him 
but  by  their  book  debts.  It  was  further  urged  that  defen- 
dant had  not  mentioned  the  fact  of  this  last  conversation  to 
Sadlier  when  he  consulted  him  about  proceeding  by  replevin 
to  get  the  books  into  his  possession.  I  do  not  see  how  these 
circumstances  shew  malice — certainly  not  express  malice ; 
then,  if  malice  by  implication,  it  must  be  for  want  of  proba- 
ble cause.  Defendant  might  well  suppose  the  debts  passed 
to  him  under  his  assignment,  whether  Nixon  and  Swales 
intended  to  assign  them  to  plaintiff  or  not,  and  if,  as  Mr. 
Sadlier  stated,  it  was  understood  that  Nixon  and  Swales  were 
to  give  defendant  security  on  every  thing  they  had,  the  bond 
fides  of  his  conduct  in  issuing  the  replevin  would  be  much 
strengthened. 

Then  can  the  presumption  of  malice  arise  from  want  of 
reasonable  and  probable  cause,  putting  aside  the  evidence  of 
Mr.  Sadlier  ?  The  plaintiff 's  case  is  certainly  very  weak,  if  it 
does  not  wholly  fail  on  the  mere  question  of  probable  cause. 
Looking  at  the  facts  presented  at  the  close  of  the  plaintiff's 
case,  if  there  had  been  no  express  decision  as  to  the  effect 
of  the  two  assignments,  it  would,  I  think,  be  such  a  case  as 
counsel  might  well  advise  that  an  action  should  be  brought 
to  try  the  right  of  plaintiff  to  the  books  and  debts  under  his 
assignment. 

In  the  absence  of  any  other  facts  to  shew  malice  or 
want  of  reasonable  cause,  as  at  present  advised,  I  am  not 
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prepared  to  say,  if  the  learned  Chief  Justice  had  directed 
that  plaintiff  had  failed  to  make  out  his  case,  that  he 
would  have  misdirected  the  jury.  When,  however,  Mr.  Sad- 
lier  stated  that  the  facts  were  all  substantially  laid  before 
him,  and  he  advised  that  the  action  would  lie,  I  think  the 
ruling  that  plaintiff's  action  failed  was  quite  correct.  The 
omission  to  state  to  Mr.  Sadlier  the  alleged  observations 
of  Nixon  about  assigning  the  debts  to  plaintiff  could  have 
had  no  weight,  for  Mr.  Sadlier's  opinion  would  be  based  on 
the  assignment  itself  and  the  arrangement  he  speaks 
of  which  preceded  the  assignment  under  which  Nixon  and 
Swales  were  to  give  defendant  security  on  all  they  had. 

There  can  be  no  pretence  to  doubt  Mr.  Sadlier's  statement, 
and  taking  the  view  of  the  law  most  favourable  to  the  plain- 
tiff for  sustaining  his  action,  it  fails  on  the  evidence,  as  the 
jury  were  told  at  the  trial.  I  therefore  think  there  must  be 
a  new  trial  without  costs. 

Whatever  view  we  might  have  taken  on  the  other  ques- 
tions raised  under  the  rule,  we  should  have  unhesitatingly 
granted  a  new  trial  on  the  ground  of  excessive  damages. 

Per  cur, — Eule  absolute  without  costs. 


Patterson  et  al.  v.  The  Great  Western  Railway  Co. 

Contract  to  build  a  certain  building  at  a  specified  time — Parties  bound  thereby — 
Action  for  work  and  labour  under. 

Beld,  that  a  party  entering  into  a  contract  to  complete  a  certain  building 
according  to  plans  and  specifications  thereto  attached  at  a  specified  price, 
and  upon  the  approval  of  a  particular  person,  cannot,  after  he  has  upon  the 
certificate  of  that  person  received  the  amount  contracted  for,  maintain  an 
action  on  the  original  contract,  contending  that  it  did  not  contain  the 
quantities  actually  required  to  complete  the  building.  Nor  can  he  set 
aside  the  contract  and  sue  for  work  and  labour. 

Declaration — that  on  the  29th  of  October,  1856  a  con- 
tract was  made  between  plaintiffs  and  defendants,  sealed 
with  defendants'  corporate  seal  and  signed  by  their  managing 
director  and  chairman,  by  which  the  plaintiffs,  in  consider- 
ation of  certain  payments  to  be  made,  agreed  to  provide  all 
the  labour,  &c.,  and  materials,  and  all  things  therein  more 
particularly  described,  necessary  for  the  completion  of  all 
works  in  the  specifications  thereto  annexed,  and  to  deliver 
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the  whole  of  the  works  on  or  before  the  30th  of  September, 
1857,  fully  and  finally  completed,  of  the  best  materials  of 
their  several  kinds,  and  finished  in  the  best  and  most  work- 
manlike manner,  in  conformity  with  the  said  specifications, 
plans  and  drawings  referring  thereto,  which  specifications, 
plans  and  drawings  were  declared  to  be  part  and  parcel  of 
the  contract,  and  to  the  complete  satisfaction  of  the  engi- 
neer of  the  defendants.  And  defendants  covenanted  with 
plaintiffs  in  consideration,  &c.,  that  they  would  pay  to 
plaintiffs  in  respect  of  the  said  work  and  materials,  £4,635 
13s.,  by  monthly  payments,  i.e.^  that  within  fourteen  days 
after  a  certificate  should  be  made  and  signed  by  the  engineer 
of  defendants,  who  should,  at  the  end  of  every  month,  if 
required  by  plaintiff's,  give  such  certificate  to  plaintiffs,  or 
state  in  writing  his  reasons  for  not  doing  so,  defendants 
should  pay  to  the  plaintiffs  the  amount  in  such  certificate 
mentioned,  less  £10  per  cent.,  which  defendants  should 
reserve  till  the  completion  of  the  work,  and  on  completion, 
should  pay  to  plaintiffs  within  one  calendar  month  next 
after  the  engineer  should  certify  that  the  same  had  been 
completed  in  accordance  with  the  contract  to  his  satisfaction, 
and  should  also  have  certified  what  balance  (after  making 
due  allowance  for  all  such  additions  or  deductions,  as  might 
be  warranted  by  the  terms  of  the  contract)  was  due  under 
the  contract  to  the  plaintiffs ;  and  that  defendants  should 
in  like  manner  pay  for  any  excess  which  they  might  furnish 
or  do  for  defendants  in  respect  of  the  said  works.  The 
prices  or  sums  in  that  behalf  to  be  approved  as  aforesaid. 
Averments. — That  plaintiffs  completed  all  the  work  and 
delivered  the  same  to  defendants  within  the  time  limited. 
That  defendants'  engineer  approved  of  the  same,  and  for 
certain  portions  thereof  gave  to  plaintiff's  monthly  certificates, 
and  tbe  final  certificate  as  required  by  the  contract,  and 
defendants  accepted  all  the  said  works  and  materials  and 
paid  plaintiffs  large  sums  of  money  on  account  of  the  same. 
That  the  period  for  paying  the  balance  and  per  centage  kept 
back  and  the  price  of  the  said  extras  had  elapsed  before  the 
commencement  of  this  suit,  and  that  defendants'  engineer 
having  neglected  and  refused  to  furnish  certificates  for  cer- 
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tain  portions  of  tlie  contract  work  and  the  extra  work,  plain- 
tiffs required  them  from  time  to  time  to  give  their  reasons  for 
refusing  or  neglecting  to  give  the  certificates.  First  breach. — 
That  plaintiffs  fulfilled  their  part  of  the  contract  in  strict  con- 
formity with  the  terms  thereof;  yet  defendants  did  not 
pay  them  the  amount  to  which  they  were  entitled  under  the 
contract  and  certificates,  and  for  the  extra  work  and  materials. 
Second  breach. — That  defendants'  engineer  for  the  time 
being  did  wilfully  neglect  and  refuse  to  deliver  certificates  for 
large  quantities  of  work  done  and  materials  provided  by  plain- 
tiffs, for  which  they  were  entitled  to  certificates  in  accordance 
with  the  terms  of  the  contract,  and  being  required  to  give 
reasons  for  so  neglecting  and  refusing,  did  not  give  such 
reasons.  Second  count— for  work  and  labour  and  materials. 
Third  count — upon  accounts  stated. 

Plea  to  the  first  breach — that  it  was,  as  part  of  the  con- 
sideration for  the  defendants'  covenants,  covenanted  by 
plaintiffs,  that  the  plaintiffs  should  not  execute  or  perform 
any  work  in  the  nature  of  extras,  or  any  work  not  contem- 
plated by  the  specifications  and  drawings,  and  should  not 
make  any  claim  or  demand,  or  bring  any  action  against 
defendants  in  respect  of  any  thing  alleged  to  be  such  extras, 
unless  a  sealed  contract  should  be  duly  entered  into  by  and 
with  defendants  in  respect  of  such  extras,  or  such  extras 
should  have  been  first  approved  of  by  the  resolution  of  the 
managing  committee  of  the  directors  of  the  defendants,  and 
communicated  to  the  plaintiffs  in  writing  signed  by  their 
secretary,  which  resolution  should  contain  a  statement  of  the 
prices  at  which  such  extras  should  be  performed,  and  that 
upon  such  resolution  so  communicated,  the  extras  should 
become  incorporated  with  the  contract,  and  should  be  pay- 
able under  the  contract  upon  the  engineer's  certificate  in  the 
same  manner  as  the  payments  were  by  the  contract  to  be 
made ;  and  that  no  works  contracted  by  the  plaintiffs  to  be 
executed  should  be  deemed  to  be  executed,  nor  should 
plaintiffs  be  entitled  to  payment  therefor  unless  the  same 
were  executed  to  the  satisfaction  of  the  defendants'  engineer, 
and  should  have  been  certified  by  him  to  have  been  so 
executed. 

Averment. — That  defendants  paid  plaintiffs  for  all  works 
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executed  under  the  contract,  including  all  extra  work  not 
included  in  the  specifications  and  drawings,  all  such  sums  as 
were  certified  by  the  engineer  to  be,  and  as  were,  payable  to 
plaintiffs,  reserving  £10  per  cent. ;  and  upon  the  final  com- 
pletion of  the  work,  the  engineer  certified  that  there  was 
due  to  plaintiff's  in  full  for  all  such  works  £5013  13s.  2d., 
including  all  payments  made  to  plaintiffs  in  the  progress  of 
the  work,  which  sum  was  the  total  amount  demandable  by 
plaintifis,  and  payable  by  defendants  in  respect  of  all  the 
said  works.  The  plea  then  proceeded  to  shew  how  this  sum 
of  ^5013  13s.  2d.  is  paid  and  satisfied. 

Second  plea  to  second  breach. — That  defendants'  engineer 
did  not  wilfully  neglect  and  refuse  to  deliver  certificates. 

Third  plea  to  second  breach. — That  the  said  engineer  did 
give  plaintiffs  certificates  for  all  the  work  done  and  materials 
provided,  which  had  been  executed  by  them  in  accordance  with 
the  contract. 

Fourth  plea  to  the  second  and  third  counts. — ^Never 
indebted.    On  which  pleas  the  plaintifis  took  issue. 

The  trial  took  place  at  the  Toronto  spring  assizes,  before 
Sir  J.  B.  Bohinson,  C.  J.  Annexed  to  the  contract  stated  in 
the  pleadings,  were — 1st.  A  specification  of  the  works  and 
materials  required  in  the  erection  of  the  engine  house. 
2nd.  A  bill  of  timber  and  lumber  for  the  engine  house,  and 
3rd.  A  schedule  of  prices  referred  to  in  the  contract,  which 
stated  the  difi*erent  quantities  of  each  work,  and  the 
materials,  and  gave  the  price  in  one  column  and  the  amount 
of  each  item  at  such  price,  adjoining,  ex.  gr.,  260,000 
bricks,  $12,  $3120.  The  plaintiffs'  demand  was  founded  on 
the  assertion  that  the  quantities  in  this  schedule  were  less 
than  the  quantities  actually  required,  and  in  the  building 


when  completed,  and  they  claimed 

On  stone  masonry  ..r.  <...  $767  53 

On  bricks  in  the  wall   917  7 

On  bricks  in  pits  laid  in  water-lime  409  50 

On  slating,  17  squares,  $12   204  00 

On  painting   31  20 

On  slate  ridges   134  00 


$2463  30   £615  16  6 
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He  called  an  architect  and  civil  engineer,  who  swore  that 
he  had  measured  the  brick  and  stone  work  of  the  building 
after  it  was  finished,  and  found  of  stone  masonry  76  yards, 
20  feet,  and  9  inches  cubic  measurement  more  than  was 
estimated  in  the  measurement  proposed.  He  found  the 
bricks  in  the  wall  to  be  336,424,  instead  of  260,000,  as  in 
the  schedule  3.  But  it  appeared  on  cross-examination  that 
the  bricks  used  were  only  8 J  inches  X  4J-  inches  x  about 
2J  inches,  instead  of  which  the  contract  measurement  was, 
of  bricks  8J  inches  X  4J  inches  X  2J  inches.  He  found 
22  bricks  of  those  used  in  the  cubic  foot  instead  of  18, 
which  would  make  a  cubic  foot  of  the  larger  size.  He  also 
allowed  for  supposed  waste  in  moving  the  brick,  according 
to  the  measurement,  according  to  which  he  considered  21  of 
the  larger  sized  bricks  would  be  required  for  each  cubic  foot. 
This  allowance  he  said  was  always  made.  The  plaintiff 
Patterson  assisted  him  in  taking  the  measurement,  holding 
one  end  of  the  tape  line.  This  witness  stated  he  had  never 
been  engaged  in  works  for  a  railway  company.  Besides  this 
witness  the  plaintiffs  called  workmen  employed  by  them  to 
prove  the  other  quantities  of  work  claimed  for  to  be  in 
excess  of  the  quantities  mentioned  in  this  schedule  No.  3. 

On  the  defence  it  was  objected  that  there  was  no  evidence 
given  respecting  the  certificates  of  the  engineer ;  neither 
that  they  were  given  or  refused.  The  learned  Qhief  Jus- 
tice was  of  opinion  that  the  defendants  were  entitled  to  a 
verdict  on  the  second  plea. 

Payments  or  their  equivalent  to  the  amount  of  .£5018  13  2 
were  admitted  by  plaintiffs.    This  sum  was 
arrived  at  in  the  following  manner  by  de- 
fendants, viz. : 

The  sum  stated  in  the  contract.  £4635  13  0 

Extra  work  allowed  by  defen- 
dants  597    9  2 

.£5233    2  2 

Deduct  amount  for  tanks  men- 
tioned in  the  specification 
which  the  plaintiffs  left  undone    219  11  1 

  ^5013  13  2 

30  VOL.  IX. 
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The  defendants  then  called  their  engineer  who  made  the 
final  estimate,  and  some,  though  not  all,  of  the  monthly  esti- 
mates. The  final  estim.ate  was  made  up  from  the  calculations 
made  by  his  assistants.  He  made  allowance  for  extras. 
1st. — For  additional  yards  of  excavation  to  get  at  a  more 
solid  foundation.  2nd. — For  additional  timber  in  the  foun- 
dation, and  in  pits  and  drains  not  originally  contemplated ; 
also  for  bricks  in  pits  not  contemplated,  also  for  brick 
drains  not  called  for  by  the  contract,  also  for  an  entire 
change  in  a  culvert  (?).  3rd. — He  allowed  for  the  gallery 
to  the  smoke  stacks,  and  extra  iron  gratings  to  cess  pools, 
and  a  few^  other  small  charges,  which  were  all  beside  the 
contract.  4.  He  allowed  fifty-two  yards  of  extra  stonemason- 
ry,  not  because  plaintiffs  were  entitled  to  it,  or  that  the 
measurement  made  before  the  estimate  was  wrong ;  and  was 
sure  that  allowance  covered  the  whole  just  measurement. 
These  52  yards  were  in  excess  of  the  estimate.  5,  He 
allowed  11,720  bricks  more,  on  account  of  an  additional 
thickness  of  the  walls  of  the  pits ;  and  he  was  sure  that 
plaintiffs  had  been  allowed  all  that  they  have  a  claim  to  on 
the  brick-work  according  to  the  system  pursued  on  all  rail- 
way contracts.  He  thought  that  plaintiffs'  first  witness  and 
he  did  not  differ  according  to  that  measurement.  6.  He 
allowed  ten  feet  lineal  of  stone  coping,  because  the  projec- 
tions were  larger  than  were  intended.  7.  He  was  satisfied 
his  measurement  of  the  slating  was  right,  and  said  it  was 
easy  to  make  it  by  the  plans  alone.  8.  He  stated  the  slate 
ridges  are  part  of  the  work  called  for  by  the  specifications, 
part  of  the  roof.  9.  He  allowed  an  extra  charge  of  160 
yards  for  painting  at  joSS?  w^hich  was  more  than  plaintiffs 
have  claimed. 

He  said  it  was  always  understood  that  the  contractor  is 
bound  by  the  basis  of  measurement  on  which  he  makes  his 
contract.  The  measurements  are  expressed  for  his  guidance. 
That  he  must  examine  if  they  are  correct,  and  if  he  does 
not  he  accedes  to  them.  That  he  has  had  other  contracts 
with  the  plaintiffs  on  the  same  principle.  That  work  is  not 
measured  on  the  ground  unless  there  is  a  deviation  from  the 
plan.    That  if  the  measurement  fell  short  of  his  estimate 
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he  would  not  make  any  deduction  on  tha  t  account.  Another 
witness  was  called  who  proved  the  correctness  of  the 
measurements  on  which  Mr.  Reed,  defendants'  engineer, 
made  up  his  estimates. 

The  parties  agreed  that  the  jury  might  find  whether  the 
plaintiffs  have  a  claim  to  any,  and  to  what  sum,  and  on  what 
account,  provided  there  is  no  legal  difficulty  in  the  way  of 
their  recovering.  And  that  the  whole,  or  any  part  of  any 
sum  so  found,  should  be  subject  to  the  opinion  of  the  court, 
whether  on  the  contract  and  pleadings  such  claims,  or  any 
of  them,  can  be  recovered,  and  to  strike  out  all  or  any  that 
should  not  be  allowed. 

The  plaintiffs  abandoned  the  second  breach,  and  claimed 
to  recover  only  on  the  first,  and  on  the  common  counts. 

After  the  jury  had  been  out  two  or  three  hours  they  stated 
that  they  could  not  agree.  .Robinson,  C.  J.,  explained  to  them 
as  he  had  done  before,  that  his  opinion  was  unfavourable  to 
the  plaintiffs'  right  to  recover  in  a  court  of  law,  but  that  he 
had  suggested,  and  both  parties  had  agreed,  that  the  jury 
might  find  what  allowance,  if  any,  the  plaintiffs  were  entitled 
to,  if  there  were  no  legal  impediment.  After  this  they  gave 
a  general  verdict  for  the  plaintiffs  for  £100  over  what  had 
been  paid,  but  gave  no  more  particular  finding. 

In  Easter  Term,  Becker,  Q.  C,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendants,  in  pursuance  of  the 
understanding  at  the  trial. 

JEJccIes,  Q.  C,  shewed  cause.  He  argued  that  the  stipu- 
lation or  agreement  set  forth  in  the  plea  to  the  first  breach, 
was  wholly  unreasonable  and  void ;  it  amounted  to  a  con- 
tract that  the  plaintiffs  should  not  be  paid  for  work  they 
might  do,  not  coming  within  the  plans  and  specifications, 
unless  the  defendants  chose  to  seal  a  new  contract,  or  to 
pass  a  formal  resolution  of  directors,  and  to  signify  it  to 
plaintiffs  through  their  secretary;  while  if  their  engineer, 
seeing  some  extra  was  necessary,  had  directed  it,  and  if  it 
required  these  formalities,  the  whole  building  must  be  stop- 
ped till  they  were  complied  with ;  but  according  to  the 
contract,  extra  work  is  only  placed  under  the  control  and 
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direction  of  the  engineer,  when  authorised  by  a  resolution  of 
the  directors.  The  necessity  for  his  inspection  and  certifi- 
cate arises  only  when  the  work  is  done  under  the  contract. 
The  first  count  is  based  on  the  contract,  and  the  defendants 
reply  that  this  extra  work  does  not  come  within  it,  for  want 
of  a  resolution.  But  if  this  be  admitted,  and  still  the  work 
has  been  done,  the  plaintiffs  may  have  recourse  to  the  com- 
mon counts.  If  this  case  is  made  out  under  them,  and  in 
the  way  it  was  left  to  the  jury  they  have  found  he  did  the 
work  and  labour,  they  might  well  complain  that  the  verdict 
is  too  small. 

Becher,  Q.  C,  contra.  The  counsel  on  the  other  side 
confounds  extras  and  excess  of  quantities.  The  extras  were 
trifling,  that  is  things  not  provided  for  by  the  contract,  and 
they  were  all  paid  for.  The  quantities  are  clearly  matters 
within  the  contract,  and  must  be  disposed  of  under  its  stipu- 
lations as  a  matter  of  law,  and  as  a  matter  of  fact  the  jus- 
tice of  the  case  is  with  the  defendants.  The  attempt  to 
claim  per  thousand  for  brick  of  a  smaller  size,  the  price  sti- 
pulated for  those  of  a  larger,  shews  the  spirit  in  which  the 
plaintiff's  have  set  up  their  claim ;  and  the  attempt  of  the 
engineer  or  architect  called  to  estimate  for  brick  not  used, 
by  making  an  allowance  for  assumed  loss,  shews  his  ignor- 
ance of  contracts  of  this  description,  if  it  shews  nothing 
else.  He  also  argued  that  the  schedule  of  prices  could  not 
be  considered  as  incorporated  with  the  contract  so  as  to 
affect  defendants  and  the  quantities  therein  set  forth. 

The  following  cases  were  cited  on  the  argument :  Morgan 
V.  Birnie  9  Bing  672 ;  Mayor  of  Salford  v.  Ackers,  16  L. 
J.  Ex.  6  ;  Coombe  v.  Greene,  11  M.  &  W.  480  ;  Milner  v. 
Eield,  5  Exch.  829 ;  Parkes  v.  The  G.  W.  Ry.  Co.,  3  By. 
Cases,  17 ;  Ranger  v.  G.  W.  Ry.  Co.,  3  Ry.  Cases,  298 ; 
Jarvis  v.  Dalrymple,  11  U.  C.  R.  393. 

Draper,  C.  J.— -I  am  of  opinion  that  the  plaintiffs  can- 
not recover  on  the  first  count ;  the  second  breach  is  given 
up,  and  the  first  is  completely  answered  by  the  plea  thereto 
and  the  evidence  sustaining  it.    I  can  hardly  suppose  Mr. 
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Eccles  was  serious  in  arguing  tliat  the  stipulation  set  forth 
in  that  plea,  by  which  the  plaintiffs  bound  themselves  not  to 
perform  any  work  in  the  nature  of  extra  work,  except  upon 
a  sealed  contract  relating  thereto  or  upon  a  resolution  of  the 
company's  directors,  was  void ;  there  certainly  is  nothing 
illegal  in  it,  and  what  I  have  seen  in  different  cases  between 
builders  and  their  employers,  whether  corporations  or  indi- 
viduals, by  no  means  inclines  me  to  hold  it  unreasonable. 
Why,  unless  it  be  illegal,  parties  may  not  so  bind  themselves, 
though  in  particular  instances  it  may  prove  inconvenient, 
was  not  explained.    The  assertion  that  the  stipulation  was 
void,  was  sustained  by  no  authority  ;  nor  did  the  attempt  at 
a  reductio  ad  ahsurdum  appear  to  me  very  successful. 
Besides,  as  Mr.  Becher  suggested,  the  matter  really  in 
contest  was  not  about  extras  properly  so  called,  but  about 
work  done  and  alleged  to  be  strictly  required  for  the  fulfil- 
ment of  the  contract  itself.    There  were  some  extras,  things 
not  contemplated  by  or  included  in  the  contract,  plans  and 
specifications ;  but  they  were  all  approved  and  certified  by 
the  engineer  and  paid  for  by  the  defendants,  on  the  final 
estimate  ;  every  item  of  the  present  claim  was  for  work 
necessary  to  fulfil  the  contract,  which  it  must  be  remem- 
bered was  to  erect  an  engine  house  ;  for  the  completion  of 
this  building,  and  according  to  the  specifications,  plans  and 
drawings  referred  to  in  the  contract,  the  defendants  stipu- 
lated that  they  would  pay  a  sum  in  gross ;  no  doubt,  ac- 
cording to  the  evidence,  that  sum  was  the  aggregate  of  the 
price  of  each  kind  of  work  and  of  materials,  estimated  upon 
the  quantities  furnished  by  the  defendants'  engineer ;  but 
the  contract  was  to  complete  the  engine  house,  as  shewn  by 
the  specifications,  plans  and  drawings  ;  not  merel  yto  do  the 
quantities  of  work  and  to  furnish  the  quantities  of  material 
which  the  engineer  had  estimated  would  be  required.  A 
fixed  sum  was  to  be  paid  for  the  building  when  completed 
to  the  satisfaction  of  the  engineer,  and  upon  his  certifying 
to  that  effect.   The  pleadings  are  not  framed  so  as  to  bring 
up  a  question  whether  the  contract  is  void  by  reason  of  wil- 
ful error,  or  mere  mistake  in  the  quantities  so  given,  or 
whether  the  plaintiffs  are  entitled  to  recover  more  than  the 
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fixed  sum  for  the  completion  of  the  building,  by  reason  of 
any  error  or  mistake  in  the  statement  of  the  quantities  of 
material  and  of  work  that  would  be  required  ;  on  the  con- 
trary, the  first  count  is  framed  upon  the  contract,  and  the 
first  breach  of  defendants'  covenant  assigned,  is,  that  the 
defendants  did  not  pay  the  plaintifis  the  amount  to  which 
they  were  entitled  under  the  contract  and  certificates,  and 
for  the  extra  work  and  materials.  This  breach  is  met  by 
the  first  plea,  and  that  plea  appears  to  me  fully  sustained 
by  the  evidence.  I  think,  therefore,  the  defendants  are 
entitled  to  a  verdict  on  the  first  and  second  issues. 

And  these  observations  in  effect  dispose  of  the  count  for 
work,  labour  and  materials,  to  which  never  indebted  is 
pleaded.  After  what  has  been  established  in  evidence,  I 
cannot  understand  upon  what  ground  the  plaintiffs  can  put 
aside  the  contract,  as  not  binding  upon  them,  freeing  them- 
selves from  the  stipulations  they  entered  into,  and  depriving 
the  defendants  of  the  safeguards  they  had  obtained,  and 
can  substitute  the  judgment  and  measurement  of  parties  of 
their  own  selection  or  in  their  own  employment  for  the  de- 
cision of  the  engineer  named  in  the  contract,  and  seek  the 
sanction  of  a  jury  to  relieve  them  from  the  obligations  they 
have  voluntarily  bound  themselves  by.  From  the  com- 
mencement of  the  building  to  its  completion  they  seemed  to 
have  worked  under  the  contract,  and  to  have  received  all 
they  were  entitled  to  by  its  express  terms,  with  a  full  pay- 
ment for  what  were  really  extras,  and  an  allowance  for  work 
and  materials  done  and  provided  in  excess  of  the  quantities 
mentioned  in  the  "  schedule  of  prices,"  and  this  payment 
and  allowance  made  upon  the  certificate  of  the  defendants' 
engineer  as  required  by  the  contract.  I  do  not,  I  repeat, 
understand  upon  what  ground  they  can  obtain  an  additional 
payment  under  this  count,  for  what  the  engineer  has  con- 
sidered, and  so  far  as  the  facts  appear,  finally  decided  upon. 

I  am  of  opinion  the  rule  should  be  made  absolute. 

Per  cur. — Rule  absolute. 

See  Morgan  v.  Birnie,  9  Bing,  672  ;  Mayor  of  Salford  v. 
Ackers,  16  M.  &  W.  85 ;  Coombe  v.  Greene,  11  M.  &  W. 
480 ;  Milner  v.  Field,  5  Exch.,  829  ;  Parker  v.  G.  W.  %. 
Co.  T  M.  &  G.  253. 
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Farrell  V.  The  Oshawa  Manufacturing  Company, 

ET  AL. 

Promissory  note — Plea  hy  endorser  of  time  given  maker  without  consent. 

Declaration  against  tlie  Oshawa  Manufacturing  Company  as  makers,  and 

G.  G.  as  endorser  of  a  promissory  note. 

Plea  by  endorser,  that  it  was  agreed  between  plaintiff  and  the  makers,  by 
their  president,  without  the  consent  or  knowledge  of  the  endorser,  that 
the  plaintiff  should  give  the  makers  time  for  the  payment  of  the  said  note, 
for  a  good  consideration,  to  wit,  interest  thereon  at  the  rate  of  £14  per 
cent,  per  annum,  and  that  the  makers,  by  their  president,  agreed  to  pay 
such  interest  for  the  extension. 

Eeld,  that  the  plea  discloses  a  good  defence  to  the  action. 

Declaration  against  the  Oshawa  Manufacturing  Com- 
pany as  makers,  and  Greorge  Gould  as  endorser  of  a  pro- 
missory note,  dated  the  1st  of  May,  1858,  for  $811.30,  at 
six  months  after  date. 

Flea  by  Grould,  that  before  the  commencement  of  this 
suit,  (writ  issued  on  the  7th  of  March,  1859,)  and  about  the 
4th  of  JSTovember,  1858,  it  was  agreed  between  plaintiff,  then 
being  holder  of  the  note,  and  the  defendants,  the  Oshawa 
Manufacturing  Company,  by  and  through  their  president, 
Algernon  J.  Whiting,  without  the  consent  or  knowledge  of 
defendant  Gould,  that  the  plaintiff  should  give  the  makers 
time  for  the  payment  of  the  note  until  the  month  of  Janu- 
ary last,  for  a  good  consideration,  to  wit,  interest  on  the 
note  for  such  time  at  the  rate  of  £14:  per  cent,  per  annum  ; 
and  the  makers,  by  and  through  their  president,  agreed  to 
pay  such  interest  for  the  said  extension  of  time. 

Demurrer. — Because  the  plea  shews  no  binding  agreement 
to  give  time,  and  because  it  is  not  alleged  that  defendant 
Gould  is  surety. 

H.  Cameron  supported  the  demurrer,  citing  Chitty  on 
Bills,  p.  288, 290  ;  Frazer  v.  Jordon,  26  L.  J.  Q.  B.  288  ; 
Philpot  V.  Briant,  4  Bing.  717  ;  Thompson  v.  McDonald, 
17  Q.  B.  U.  C.  304. 

Freeland,  contra,  Ridley  v.  The  P.  S.  &  D.  Grinding  and 
Baking  Company,  2  Exch.  711 ;  Story  on  Pro.  Notes,  sec. 
413,  13  &  14  Vic,  ch.  28,  sec.  11. 

Draper,  C.  J. — The  plea,  I  think,  discloses  a  new  agree- 
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ment  to  pay  a  sum  of  money  to  plaintiff,  though,  by  the  name 
of  interest,  larger  than  the  makers  were  liable  for  on  the 
note  itself,  or  would  by  law  be  liable  to  pay  if  the  holder 
had  merely  let  it  lie  over  for  the  time  given,  as  a  consider- 
ation for  the  plaintiffs  delaying  proceedings  to  collect  the 
note  for  a  fixed  period  against  the  makers.  It  is  an  under- 
taking by  the  makers  to  do  something  they  had  not  previously 
engaged  to  do,  and  could  not,  without  express  agreement 
founded  on  sufficient  consideration,  be  obliged  to  do,  and  the 
stipulation  or  condition  for  their  new  promise  was  the  plain- 
tiff 's  agreement  to  forbear  and  give  further  day  of  payment 
for  the  note. 

As  far  as  the  agreement  itself  is  concerned,  I  do  not  think 
it  is  nudum  pactum,  though  the  plea  might  have  been  easily 
framed  so  as  to  put  the  matter  on  a  less  ambiguous  footing. 

Then,  it  was  objected  that  no  agreement  is  shewn  binding 
on  the  plaintiffs,  because  it  is  not  binding  on  the  defendants, 
the  Oshawa  Manufacturing  Company.  All  we  know  of  the 
Company  is,  that  the  plaintiff  sues  them  as  capable  in  law  of 
making  a  promissory  note.  For  the  purposes  of  this  action 
we  must  take  them  to  be  a  trading  corporation,  making 
negotiable  paper,  a  promissory  note  payable  to  a  payee  or 
order,  and  liable  thereupon  as  any  ordinary  maker,  liable 
on  a  contract  not  under  the  corporate  seal. 

The  plea  asserts  an  agreement  with  them,  though  made 
by  and  through  their  president.  We  cannot  assume  that  the 
president  of  such  a  company  cannot  legally  make  an 
agreement  binding  on  them.  As  a  fact,  it  stands  admitted 
he  has  made  an  agreement,  not  for  himself  or  in  his  own 
name  or  behalf,  but  for  the  company,  and  the  agreement 
stands  admitted  if  it  can  lawfully  be  made  in  such  a  manner. 
I  do  not  see  that  we  should  assume  that  the  president  of  a 
company  legally  capable  of  being  bound  by  a  promissory 
note  cannot  enter  on  their  behalf  into  an  agreement  for 
deferring  the  payment  of  that  note,  if  we  may  assume 
them  to  be  incorporated  under  the  13  &  14  Vic,  ch.  28, 
which  recognises  (sec.  11)  the  making  promissory  notes,  &c., 
signed  by  a  trustee  or  officer ;  and  they  may  (sec.  7)  have  a 
chairman  or  president  as  their  presiding  officer,  the  presi- 
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dent's  power  to  bind  such  a  company  would,  I  think,  not  be 
open  to  question.  If  so,  the  plea  discloses  a  good  defence. 
I  have  doubted  whether  the  plea  should  not  have  stated  that 
the  makers  of  the  note  were  an  incorporated  company  under 
the  13  &  14  Yic,  ch.  28.  But  the  want  of  such  an  aver- 
ment was  not  objected  to  during  the  argument ;  and  I  have 
no  doubt  it  might  have  been  cured  at  any  moment  on  an 
application  to  amend. 

Judgment  for  defendant. 

See  Fraser  v.  Jordan,  3  Jur.  N.  S.  1054 ;  Lyon  v.  Holt, 
5  M.  &  W.  250;  Ford  v.  Becher,  11  Q.  B.  852  ;  Moss  v. 
Hall,  5  Ex.  46  ;  Philpott  v.  Briant,  4  Bing.  71T. 


Osborne  et  al.  v.  The  Preston  and  Berlin  Railway 
Company. 

Bond — Coupon — Presentation  of  for  payment. 

Plaintiffs  declare  on  a  bond  or  deed  whereby  the  defendant  covenanted  to 
pay  R.  or  the  holder  at,  &c,,  £200  on  the  1st  July,  1877,  and  interest 
thereon  semi-annually  on  the  dilivery  at  the  Gore  Bank  of  the  warrants 
therefor  to  the  bond  annexed,  and  that  the  plaintiffs  became  the  holders 
by  delivery,  and  have  always  been  ready  and  willing  to  deliver  the  said 
warrants  at,  &c.,  but  the  sum  of  £12  for  interest  is  now  due. 

Declaration  held  bad  in  not  averring  an  actual  delivery  of,  or  an  offer  to 
deliver,  the  warrants  at  the  Gore  Bank. 

The  first  count  in  the  declaration  states  that  the  defen- 
dants, on  the  1st  of  July,  1857,  by  their  certain  bond  or 
deed  poll  covenanted  to  pay  Messrs.  Read  and  Ridley,  or 
the  holder  thereof,  at  the  Gore  Bank  in  the  city  of  Hamilton, 
£200,  on  the  1st  day  of  July,  1877,  and  the  interest  thereon 
in  the  mean  time  semi-annually  at  the  rate  of  six  per  cent,  per 
annum,  on  the  delivery  at  the  Gore  Bank  aforesaid  of  the  war- 
rants therefor  to  the  said  bond  annexed.  And  the  plaintiffs 
became  the  bearers  or  holders  thereof  by  delivery,  and  have 
always  been  ready  and  willing  to  deliver  the  said  warrants 
at  the  Gore  Bank  aforesaid,  but  the  sum  of  <£12  for  interest 
is  now  due  and  unpaid. 

The  other  twenty-nine  counts  in  the  declaration  are  simi- 
lar in  form. 

The  defendants  demur  and  state  the  following  objections  : 
1st.  That  a  condition  precedent  to  the  payment  of  the 
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interest,  that  is,  the  delivery  of  the  said  warrants  at  the 
particular  place  named  is  alleged,  without  performance  of 
such  condition  being  stated.  2nd.  That  the  interest  is  only 
payable  on  the  delivery  of  the  said  warrants,  or  on  the  offer 
so  to  deliver  the  same  at  the  particular  place  named,  and 
there  is  no  allegation  of  such  delivery  or  offer  to  deliver. 
3rd.  That  no  notice  to  defendants  of  plaintiffs'  readiness 
and  willingness  to  deliver  said  warrants  as  alleged. 

McLennan  for  the  plaintiffs,  cited  Kawson  v.  Johnson,  1 
East  203  ;  Morton  v.  Lamb,  7  T.  R.  125 ;  Piatt  v.  McFaul, 
4  C.  PI.  U.  C.  293. 

Readj  Q.  C,  for  the  defendants,  Sibbthorp  v.  Brunei,  3 
Exch.  826 ;  Milner  v.  Field,  5  Exch.  829  ;  Mayor  of  Salford 
V.  Ackers,  16  M.  &  W.  85. 

Draper,  C.  J. — The  defendants  are  debtors  to  the  holders 
of  their  bonds,  and  they  have  undertaken  to  pay  the  princi- 
pal sum  at  the  Gore  Bank  on  the  1st  July,  1877,  and  in  the 
mean  time  to  pay  the  interest  half  yearly  to  such  holders  on 
the  delivery  at  the  Gore  Bank  of  the  warrants  for  the 
interest,  which  are  annexed  to  the  bonds.  The  question 
presented  to  us  is,  can  it  be  necessary  for  the  plaintiffs  to  do 
more  than  to  aver  readiness  and  willingness  to  deliver  these 
warrants  at  the  Gore  Bank  ?  Construed  strictly,  it  is  not 
an  undertaking  to  pay  interest  at  the  Gore  Bank,  but  to  pay 
interest  on  the  delivery  of  the  warrants  at  the  Gore  Bank. 
If  it  is  construed  as  an  undertaking  to  pay  at  the  particular 
place,  as  the  principal  act,  i,e.,  payment  is  to  be  performed 
by  defendants  ;  it  may  be  asked  is  it  not  rather  for  them  to 
excuse  non-payment  by  averring  that  the  holder  was  not 
there  to  receive,  and  ready  to  deliver,  the  warrants  ?  If  the 
payment  was  not  stipulated  to  be  at  the  Gore  Bank,  will 
that  render  it  the  less  the  duty  of  the  defendants  to  tender 
payment  on  delivery  of  the  warrants  ?  Such  delivery  was 
not  the  consideration  for  the  payment,  though  it  was  a  con- 
dition annexed  to  it.  The  plaintiffs  would,  I  apprehend, 
have  a  right  to  be  paid  the  interest,  though  they  had  not 
delivered  the  warrants  at  the  Gore  Bank  on  the  day. 
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On  the  other  hand,  if  the  count  had  omitted  to  notice  the 
stipulation  in  the  bond,  that  1;he  interest  should  be  payable 
on  the  deliver^/  of  the  warrants,  &c.,  would  that  have  been  a 
true  statement  of  the  contract,  and  would  the  count  have 
been  sustained  by  the  production  of  the  bond  containing 
such  a  stipulation  upon  a  plea  of  non  est  factum  f 

This  bond  is  sealed  by  the  defendants  only ;  there  is  no 
covenant  or  obligation  entered  into  by  the  plaintiffs.  If, 
therefore,  the  defendants  paid  the  interest  without  the 
delivery  of  the  warrants,  it  does  not  appear  that  they  would 
have  any  remedy  to  enforce  delivery  of  them  afterwards, 
and  though  we  are  not  informed  what  these  warrants  were, 
and  whether  or  not  they  imported  any  obligation  on  the 
defendants,  or  in  what  manner  they  were  of  value  to  the 
defendants,  we  do  see  that  the  defendants  stipulate  to  pay 
the  interest  on  the  delivery  of  these  warrants  at  the  Gore 
Bank.  The  terms  of  the  instrument  indicate  an  intention 
that  the  defendants  were  only  to  pay  on  the  delivery  of 
these  warrants,  and  that  the  acts  were  mutual,  one  depen- 
dent on  the  other — the  plaintiff  not  entitled  to  the  interest 
without  the  delivery  of  the  warrants,  and  the  defendants 
only  entitled  to  get  the  warrants,  or  rather  to  have  them 
delivered,  on  payment ;  each  act  apparently  was  to  be  done 
at  the  same  time,  and  if  so,  the  plaintiffs,  to  entitle  themselves 
to  payment,  should  have  averred  an  actual  delivery  of,  or  an 
offer  to  deliver,  the  warrants  at  the  Gore  Bank ;  and  a  mere 
statement  of  readiness  and  willingness  is  not  enough. 

It  appears  to  me,  therefore,  the  defendants  are  entitled  to 
judgment  on  this  demurrer. 

See  Bull  N.  P.  156  :  Merritt  v.  Bane  1  Str.  458;  Nor- 
wood V.  Bead,  Ploud.  180  ;  Stavers  v.  Curling,  3  Bing.  N.  C. 
368. 
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Mein  et  al.  V.  Short  et  al. 

Plene  administravit — Plea  of  by  administrator  on  promises  hy  intestate. 

Declaration  against  administrators  on  promise  of  intestate.  Defendants 
plead  a  judgment  recovered  against  them,  and  that  they  have  fully  ad- 
ministered, excep  r  goods,  &c.,  to  a  small  amount  insufficient  to  satisfy 
the  judgment.  Plaintilfs  take  issue  on  this  plea,  and  also  reply  that 
the  intestate  died  seised  of  lands,  &c.,  which  are  assets  in  the  hands  of 
the  defendants  as  administrators,  and  liable  to  satisfy  the  plaintiffs'  dama- 
ges. The  defendants  confess  it  to  be  true  that  the  intestate  died  seised 
of  the  lands,  and  that  they  are  such  assets  as  is  in  the  replication  men- 
tioned ;  nevertheless,  inasmuch  as  the  defendants,  as  administrators, 
never  had  power  to  apply  such  lauds,  &c  ,  to  the  liquidation  of  any  debts 
of  the  intestate,  nor  to  sell  such  lands  and  apply  the  proceeds  to  the  pay- 
ment of  any  such  debts,  they  pray  judgment  if  the  plaintiff's  should 
further  maintain  their  action  against  the  defendants  as  administrators  as 
far  as  the  same  relates  to  the  lia1)ility  of  tiieir  own  goods  and  chattels. 

Rejoinder  held  good  on  demurrer. 

Semhle — That  for  the  purpose  of  enabling  the  creditor  of  an  intestate  to  get 
execution  against  the  intestate's  lands  on  a  judgment  against  the  adminis- 
trator, it  is  not  indispensible  to  reply  to  a  plea  of  plene  administravit,  or 
to  a  plea  like  the  one  in  the  present  case,  that  the  intestate  died  seised  of 
lands. 

This  is  an  action  against  administrators  on  promises  of 
their  intestate  ;  they  plead  a  judgment  recovered  against 
them  as  such  administrators,  and  that  they  have  fully  ad- 
ministered all  the  goods  and  chattels  of  the  intestate,  except 
goods  and  chattels  of  a  small  value,  i.  e.,  XIO,  and  that  they 
had  not  at  the  commencement  of  this  suit,  or  at  any  time 
since,  nor  have  they  any  goods  or  chattels  of  the  intestate 
except  those  of  the  value  aforesaid,  which  are  insufficient  to 
satisfy  the  said  judgment. 

The  plaintiffs  take  issue  on  this  plea,  and  also  reply 
to  it  that  the  intestate  died  seised  of  lands  and  tene- 
ments, and  entitled  to  the  equity  of  redemption  of  lands 
and  tenements  in  Upper  Canada ;  and  that  such  lands, 
tenements,  and  equity  of  redemption  were  and  still  are 
assets  in  the  hands  of  the  defendants  as  administrators 
as  aforesaid,  and  liahle  to  satisfy  the  plaintiffs'  damages. 
The  defendants  confess  it  to  be  true  that  the  intestate  died 
seised  of  the  lands,  tenements,  and  equity  of  redemption  in 
the  replication  mentioned,  and  that  the  said  lands,  &c.,  are 
such  assets  as  in  the  replication  mentioned,  nevertheless, 
inasmuch  as  the  defendants,  as  administrators,  never  had, 
nor  have  power  to  apply  such  lands,  &c.,  to  the  liquidation 
of  any  debts  of  the  intestate,  nor  to  sell  such  lands,  &c.,  and 
to  apply  the  proceeds  to  the  payment  of  any  such  debts,  they 
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pray  judgment  if  the  plaintiff  should  further  maintain  their 
action  against  the  defendants  as  administrators  so  far  as  the 
same  relates  to  the  liability  of  their  own  goods  and  chattels. 
To  this  the  plaintiffs  demur,  assigning  as  causes,  that  the 
rejoinder  is  no  answer  in  law  to  the  replication  of  lands  to  a 
plea  of  plene  administravit.  That  the  defendants,  as  adminis- 
trators, have  no  power  or  legal  right  to  answer  or  rejoin  to  a 
replication  of  lands.  That  the  rejoinder  neither  traverses 
nor  confesses,  and  avoids  the  replication,  but  admits  plain- 
tiffs' replication  of  lands  to  be  true. 

Head,  Q.  C,  for  defendants.    IT.  Cameron,  for  plaintiffs. 

Draper,  C.J. — The  rejoinder  offers  no  more  obstacle  to  the 
plaintiffs'  taking  a  judgment  by  which  they  can  obtain  execu- 
tion against  lands  than  the  plea  did  against  their  taking  judg- 
ment of  assets  quando  acciderent.  The  plaintiffs,  by  demur- 
ring, must  therefore  be  assumed  to  seek  more,  and,  since  the 
rejoinder  only  denies  their  right  to,  and  is  only  pleaded  in 
bar  to  their  obtaining  judgment  de  bonis  propriis  of  the 
defendants,  who  are  only  administrators,  it  must  be  infer- 
red this  is  what  they  are  contending  for. 

I  have  never  been  able  to  understand  either  the 
necessity  or  the  propriety  of  a  replication  like  the  pre- 
sent to  an  ordinary  plea  of  plene  administravit,  or  to  a 
plea  of  judgment  recovered,  and  no  assets  ultra.  I  am 
aware  that  it  has  the  sanction  of  the  judgment  of  one  at 
least  of  the  judges  in  Gardner  v.  Gardner  ;  and  that  judg- 
ment was  approved  by  the  learned  Chief  Justice  of  Upper 
Canada,  in  Sickles  v.  Asselstine  (10  U.  C.  Q.  B.  203.)  But 
with  every  respect  for  that  authority,  and  not  forgetting  the 
decisions  cited  in  the  last  case,  the  whole  argument  in 
favour  of  the  replication  may  be  condensed  into  the  asser- 
tion that  the  statute  5  Geo.  2,  makes  lands  assets,  in  the 
hands  of  the  executor  or  administrator  in  contemplation  of 
law  to  satisfy  a  judgment. 

I  agree  that  the  statute  makes  lands  assets  to  satisfy  debts, 
and  I  yield  to  authority,  that  they  may  be  reached  by  means 
of  a  suit  against  an  executor  or  administrator.    As  a  conse- 
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quence,  I  should  be  compelled  to  admit  that  if  the  plea  of 
plene  administravit  were  to  be  looked  upon  as  a  bar  to  the 
plaintiffs'  getting  a  judgment  upon  which  he  might  have 
execution  against  the  lands  of  his  deceased  debtor,  it  must 
either  be  a  bad  plea,  or  the  plaintiffs  must  be  allowed  to 
reply  new  matter  to  avoid  its  effect.  But  no  such  conse- 
quence has  ever  been  adjudged  to  follow  this  plea,  any  more 
than  it  has  been  held  that  it  operated  as  a  bar  to  the  plaintiffs' 
obtaining  judgment  against  future  personal  assets.  But  execu- 
tors and  administrators  must  plead  some  such  plea  to  protect 
themselves  from  personal  liability.  If  the  plaintiffs  obtained 
judgment  against  them  either  by  default  or  upon  demurrer,  or 
upon  any  plea  except  jplene  administravit,  or  judgment  re- 
covered and  no  assets  ultra,  they  would  be  concluded  from 
denying  personal  assets.  (See  Leonard  v.  Simpson,  2  Bing. 
N.  C.  176,  and  the  cases  there  cited.)  The  plea  pleaded  in 
this  case  is  a  plea  in  bar  of  the  action  to  the  extent  of  the 
assets  then  in  hand ;  at  least  that  is  the  construction  put 
upon  it  in  England.  But  the  plaintiffs  avoid  the  effect  of 
the  plea  as  an  absolute  bar,  and  protect  themselves  against 
costs  at  the  same  time,  by  praying  judgment  of  such  assets 
as  should  come  to  the  executors'  hands  after  satisfying  the 
judgment  pleaded  (per  L.  Ellenborough  in  Le  Bret  v.  Papillon 
4  Ea.  508.)  The  replication  in  this  case  admits  the  truth  of 
the  plea  just  as  much  as  if  there  had  been  the  common 
prayer  of  judgment  of  assets  quando.  I  do  not  see  why, 
in  place  of  replying  what  is  untrue  in  fact,  namely,  that 
lands  whereof  the  intestate  died  seised  are  in  the  hands  of 
the  defendants  as  administrators,  the  plaintiffs  should  not 
have  confessed  the  plea,  and  after  suggesting  (if  a  sugges- 
tion which  could  not  be  traversed  were  necessary)  that  the 
intestate  died  seised  of  lands  and  prayed  judgment  of  their 
debt  and  costs  to  be  levied  of  such  lands  as  they  might  have 
prayed  judgment  of  assets  quando,  there  is  less  incongru- 
ity in  praying  judgment  against  the  lands  of  an  intestate 
under  the  statute  of  5  Geo.  2,  than  in  replying  that  these 
lands  are  assets  in  the  hands  of  his  administrator,  and  it 
appears  to^me  more  in  accordance  with  the  language  of  the 
learned  Chief  Justice  of  Upper  Canada,  in  the  following  pas- 
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sage  from  his  judgment  in  Gardner  v.  Gardner  :  "  If  the  plain- 
tiff were  looking  to  the  goods  for  his  remedy  he  could  only 
answer  a  plea  of  'plene  administravit  by  shewing  goods  and 
chattels  within  the  jurisdiction  over  which  the  administration 
that  has  been  granted  to  the  defendant  extends.  But  with 
respect  to  the  real  estate,  it  is  by  statute,  not  by  the  act  of 
the  surrogate  judge,  made  legal  assets  for  the  satisfaction  of 
debts,  and  assets  liable  to  the  same  legal  remedy  as  goods 
and  chattels.  It  becomes  assets  when  the  debt  is  made  out 
by  the  judgment^  before  which  it  was  altogether  uncer- 
tain whether  it  had  not  descended  to  the  heir,  so  as  to 
preserve  purely  and  entirely  the  character  of  real  estate : 
the  administrator  never  could  and  never  can  administer  the 
real  estate." 

The  plaintiffs  in  this  case  have  traversed  the  defendants' 
plea  besides  replying  new  matter.  Suppose  the  traverse  to 
stand  alone,  and  that  the  plaintiffs  obtained  a  verdict  on  it, 
they  would  recover  judgment  for  their  debt  and  costs  to  be 
levied  of  the  goods  of  the  intestate,  and  if  satisfaction  was 
not  thus  obtained,  they  would  be  entitled  to  be  paid  out  of 
the  goods  of  the  administrators ;  but  they  would  also,  by 
force  of  the  statute,  have  a  right  to  satisfaction  out  of  the 
lands  of  the  intestate,  though  no  such  right  was  advanced  in 
the  replication,  nor  noticed  in  the  judgment.  For  the  pur- 
pose of  enabling  the  creditor  of  the  intestate  to  get  execu- 
tion against  his  lands  on  a  judgment  against  the  adminis- 
trator, it  is  not  therefore  indispensable  to  reply  to  a  plea 
of  flene  administravit^  or  to  a  plea  like  the  present  that  the 
intestate  died  seised  of  lands. 

However,  the  objection  in  the  present  case  is  to  the 
rejoinder.  This  offers  no  impediment  to  the  plaintiffs 
obtaining  judgment  and  execution  against  the  estate,  real  and 
personal,  of  the  intestate;  it  only  seeks  to  protect  the 
defendants  and  their  own  goods  from  liability.  I  am  at  a 
loss  to  understand  upon  what  ground  the  defendants  are  to 
be  deprived  of  this  right.  The  plaintiffs  shew  nothing  to 
make  them  answerable  except  in  their  representative  capa- 
city. They  must  rejoin  to  the  replication  or  they  would  be 
considered  to  have  abandoned  their  plea,  in  which  case  the 
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plaintiffs  might  enter  judgment  by  default,  and  might  have 
execution  de  bonis  propriis ;  and  if  their  plea  be  a  good 
one,  what  objection  is  there  to  a  rejoinder  which  merely 
seeks  to  secure  the  same  result,  to  which,  by  the  plea,  the 
defendants  had  entitled  themselves  ? 

I  am  of  opinion  the  rejoinder  is  good,  and  that  our  judg- 
ment on  this  demurrer  should  be  for  the  defendants. 

Per  cur. — ^ Judgment  for  defendants. 


Henry  Cawthra  and  Thomas  G.  Matheson  were  called  to 
the  bar  during  this  term. 
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TRINITY  TERM,  23  VICTORIA. 


Present — The  Hon.  William  Henky  Draper,  C.  J. 

"       William  Buel  Richards,  J. 
"       J.  H.  Hagarty,  J. 


The  Grand  Trunk  Railway  Company  v.  Lees. 

Chattel  mortgage — Renewal — Re-filing — Statutes  12,Vic.,  ch.  72;  20 Fee,  ch.  3. 

A  chattel  mortgage  valid  and  effectual  under  the  provisions  of  the  statute 
12  Vic,  ch.  72,  does  not  require  re-filing  under  the  statute  20  Vic,  ch.  3, 

Interpleader  issue  to  try  whether  a  locomotive  engine 
called  the  "  Oxford,"  another  called  the  "  Ottawa,'*  another 
called  the  "  St.  Lawrence,"  and  another  called  the  "  Colonel 
Bye,"  two  passenger  cars  numbered  1  and  2,  mail  and  bag- 
gage cars  numbered  1  and  2,  four  box  freight  cars  numbered 
8,  30,  36,  and  62,  seven  platform  cars  numbered  17, 19,  21, 
23,  27,  33  and  39,  forty  gravel  cars  numbered  from  1  to  40 
inclusive,  and  eleven  hand  cars,  seized  by  the  sheriff  of 
Leeds  and  Grenville  on  a  writ  of^. /«.,  issued  at  the  suit  of 
the  defendant  against  the  goods  of  the  Ottawa  and  Prescott 
Railway  Company,  were  at  the  time  of  the  delivery  of  that 
writ  to  the  sheriff  the  property  of  the  plaintiffs  as  against 
the  defendant. 

The  trial  took  place  at  Brockville  in  April,  1859,  before 
McLean^  J.  The  plaintiffs  put  in  and  proved  an  indenture 
dated  26th  July,  1855,  made  between  the  Ottawa  and  Prescott 
Railway  Company  of  the  first  part,  and  the  Commercial  Bank 
of  the  second  part,  whereby,  after  reciting  that  the  Com- 
mercial Bank  held  certain  bills  of  exchange  and  promissory 
notes  (set  forth)  made  by  or  for  the  benefit  of  the  Ottawa 
and  Prescott  Railway  Company,  and  that  the  said  Ottawa 
and  Prescott  Railway  Company  were  indebted  to  the  Com- 
mercial Bank  in  a  further  sum  for  money  paid,  amounting 
32  vol.  IX. 
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in  the  whole  to  £29,578  17s.  lOd.,  it  was  witnessed  that 
in  consideration  of  such  debt  and  of  5s.,  the  Ottawa  and 
Prescott  Railway  Company  did  grant,  bargain,  sell,  assign, 
&c.,  to  the  Commercial  Bank  and  their  assigns,  the  personal 
property  specified  in  schedule  A.  to  the  said  indenture 
annexed,  on  condition  that  the  conveyance  should  be  void 
on  payment  of  the  said  sum  and  interest  in  one  year  with 
usual  covenants  and  a  power  of  sale.  All  the  chattels  above- 
mentioned  were  specified  in  schedule  A.  This  was  filed  on 
the  1st  of  August,  1855,  in  the  ofiice  of  the  clerk  of  the 
county  court  of  Leeds  and  Grenville,  together  with  affidavits 
of  execution,  and  an  affidavit  made  by  the  president  of  the 
Commercial  Bank  of  the  debt  and  of  bond  fides,  in  the 
usual  form.  On  the  9th  of  July,  1856,  it  was  re-filed  with 
a  statement  signed  by  Andrew  Thompson,  agent  for  the 
Commercial  Bank,  shewing  the  amount  then  due  on  the 
mortgage  to  be  X26,756  Is.  7d.,  and  was  re-filed  on  the  7th 
July,  1857,  with  a  statement  signed  by  J.  Bancroft,  manager, 
shewing  the  amount  then  due  on  the  mortgage  to  be 
.£26,897  lis.  3d.  There  was  no  renewal  or  re-filing  after 
this.  On  the  26th  of  March,  1858,  the  Commercial  Bank 
assigned  the  mortgage,  &c.,  to  the  plaintiffs  for  a  consider- 
ation of  £27,930  7s.  9d.,  which  was  paid,  and  the  bills  and 
other  securities  held  by  the  Commercial  Bank  against  the 
Ottawa  and  Prescott  Railway  Company  were  given  up  to  the 
latter,  when  the  consideration  money  was  paid  to  the  bank 
by  the  plaintiffs.  This  assignment  was  made  with  the 
concurrence  of  the  president  of  the  Ottawa  and  Prescott 
Railway  Company,  who  was  desirous  that  the  other  parties 
to  these  bills  should  be  relieved  and  discharged.  The  money 
paid  by  the  plaintiffs  to  the  Commercial  Bank  was  raised 
by  the  sale  of  the  preferential  bonds  issued  under  the  19 
&  20  Vic,  ch.  111.  The  President  of  the  Ottawa  and 
Prescott  Railway  Company,  on  the  27th  of  March,  1858, 
left  with  the  Deputy  Receiver-General  a  letter  as  follows  : 
"  Please  pay  to  the  Commercial  Bank  of  Canada  or  order  the 
sum  of  £27,930  7s.  9d.,  ex.  Grand  Trunk  Relief  Acts  of 
1856,  1857,  on  account  of  the  Ottawa  and  Prescott  Railway 
Company,  with  interest  from  the  11th  instant.  Dated  the  27th 
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of  March,  1858,  and  signed  by  the  president  of  the  Ottawa 
and  Prescott  Railway  Company,  which  letter,  however,  was 
never  acted  upon. 

On  these  facts  a  verdict  was  taken  for  the  plaintiffs  with 
leave  to  defendant  to  move  the  court  on  any  objections  which 
he  could  urge  in  term.  The  court  to  have  authority  to  act 
upon  the  evidence  and  to  draw  any  inferences  in  the  same 
manner  as  a  jury  could  do. 

In  Easter  Term  Patterson  (C.  S.,)  obtained  a  rule  nisi 
accordingly  on  the  following  grounds  :  1.  That  the  convey- 
ance under  which  plaintiffs  claim  is  void  as  against  defendant 
for  want  of  compliance  with  the  provisions  of  the  chattel 
mortgage  registry  acts,  the  property  having  remained  in  the 
possession  of  the  mortgagors.  2.  That  the  plaintiffs  cannot 
legally  hold  or  own  the  property  in  question  under  the  con- 
veyance or  in  the  manner  shewn  by  the  evidence.  3.  That 
the  mortgage  was  paid  and  discharged  by  payment  to  the 
Commercial  Bank  of  «£27,930  7s.  9d.  of  the  money  raised 
under  the  provisions  of  19  &  20  Vic,  ch.  Ill,  and  20  Vic, 
ch.  11,  and  that  immediately  after  that  payment  the  pro- 
perty revested  in  the  Ottawa  and  Prescott  Railway  Company, 
and  so  remained  vested  and  was  liable  to  seizure. 

Bell,  of  Belleville,  shewed  cause.  He  contended  that  as  to 
the  second  objection,  there  was  no  reason  why  the  Grand 
Trunk  Railway  Company  might  not  become  owners  or  mort- 
gagees of  chattel  property,  and  as  to  the  third,  that  although 
the  authority  given  to  the  Grand  Trunk  Railway  Company 
to  raise  money  by  preferential  bonds  under  the  statutes,  was 
coupled  with  a  direction  as  to  the  uses  to  which  that  money 
should  be  applied,  yet  the  money  was  their  own,  and  they 
complied  with  the  condition  of  assisting  the  Ottawa  and 
Prescott  Railway  Company  by  advancing  this  sum  to  satisfy 
the  Commercial  Bank,  and  had  a  right  to  secure  the  re-pay- 
ment. As  to  the  first  objection,  he  argued  that  the  statute 
20  Vic,  from  its  very  language,  could  not  apply  to  chattel 
mortgages  executed  before  it  was  passed ;  that  there  could 
be  no  re-filing,  therefore,  of  this  mortgage  necessary  under 
this  statute,  and  that  the  former  statutes  were  repealed. 
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Wilson,  Q.  C,  contra,  abandoned  the  second  objection. 
He  argued  that  the  statute  granting  aid  to  the  Grand  Trunk 
Kailway  Company,  however,  by  the  language  used  and  by 
the  absence  of  all  reference  to  security  or  re-payment, 
shewed  that  the  legislature  contemplated  a  gift  and  not  a 
loan  to  the  Ottawa  and  Prescott  Railway  Company,  and  the 
letter  or  draft  of  the  27th  of  March,  1858,  shewed  that  the 
latter  company  so  understood  the  arrangement,  and  if  so, 
the  assignment  of  the  security  given  to  the  Commercial 
Bank  was  void  as  against  creditors,  being  without  consider- 
ation. He  relied  principally  on  the  last  objection,  insisting 
on  the  necessity  of  re-filing  the  mortgage  in  order  to  maintain 
its  efficacy.  The  year  subsequent  to  the  last  filing  expired 
in  the  month  of  July,  1858,  and  from  that  time  it  became 
void  as  against  creditors,  inasmuch  as  the  Ottawa  and 
Prescott  Railway  Company  remained  in  possession.  He 
insisted  also  that  the  assignment  should  have  been  filed  in 
like  manner.  He  referred  to  Kissock  v.  Jarvis,  6  C.  P.  U.  C. 
393,  Culloden  v.  McDowell,  IT  Q.  B.  U.  C.  359. 

Draper,  C.  J. — The  first  objection  taken  is  the  most 
important.  Under  the  12  Vic,  ch.  74,  it  is  by  sec.  1  enacted, 
that  every  mortgage  of  goods  and  chattels  which  shall  not 
be  accompanied  by  an  immediate  delivery  and  be  followed  by 
an  actual  and  continued  change  of  possession  of  the  things 
mortgaged,  shall  be  absolutely  void  as  against  the  creditors  of 
the  mortgagor,  and  as  against  subsequent  purchasers  and 
mortgagees  in  good  faith,  unless  filed  in  the  manner  directed. 
And  by  sec.  3,  every  mortgage  filed  in  pursuance  of  the  act 
shall  cease  to  be  valid  as  against  creditors,  &c.,  after  the 
expiration  of  one  year  from  the  filing  thereof,  unless  within 
thirty  days  next  preceding  the  expiration  of  the  said  term 
of  one  year,  a  true  copy  of  such  mortgage,  together  with  a 
statement  exhibiting  the  interest  of  the  mortgagee  in  the 
property  thereby  claimed,  be  again  filed. 

This  latter  enactment  has  been  construed  to  require  a 
re-filing  from  year  to  year  in  order  to  keep  the  mortgage 
alive. 

The  mortgage  in  question  was  executed  on  the  26th  July 
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1855.  It  was  filed  in  compliance  with  the  foregoing  statute 
on  the  1st  of  August,  1855,  and  a  copy  was  duly  filed  on 
the  9th  of  July,  1856,  and  another  on  the  7th  of  July, 
1857,  so  that  the  provisions  of  the  12  Vic.  were  complied 
with. 

On  the  27th  of  May,  1857,  the  20  Vic.,  ch.  3,  was  passed, 
the  14th  section  of  which  repealed  the  12  Vic,  ch.  74,  with 
this  saving,  that  all  mortgages  registered  under  the  provi- 
sions of  that  act  shall  be  held  and  taken  to  be  as  valid  and 
binding  as  if  the  said  act  had  not  been  thereby  repealed. 

It  is,  I  think,  impossible  to  hold  that  this  expression  can 
be  construed  as  keeping  alive  the  |)rovisions  of  the  repealed 
act  as  to  re-filing  mortgages,  which  had  been  executed  and 
filed  while  it  was  in  force.  The  saving  clause  is  to  keep 
mortgages  registered  valid  and  binding,  which  is  widely 
different  from  declaring  that  they  shall  cease  to  be  valid 
unless  re-filing  shall  be  continued  under  the  third  section  of 
the  repealed  statute. 

We  must  therefore  look  to  the  provisions  of  the  new 
enactment,  and  so  far  at  least  as  re-filing  chattel  mortgages 
or  bills  of  sale  of  chattels,  they  appear  to  me  to  be  wholly 
prospective.  The  eighth  section  is  in  its  express  terms  con- 
fined to  every  mortgage  (or  copy  thereof)  "  filed  in  pursu- 
ance of  this  act;''  and  it  declares  such  mortgage  shall 
cease  to  be  valid  unless  there  be  a  re-filing  in  manner  pre- 
scribed. 

There  is  a  broad  generality  in  the  language  of  the  first 
section,  which  may,  and  possibly  was,  intended  to  cover  all 
chattel  mortgages  executed  before  the  passing  of  that 
statute  which  had  not  been  filed  under  the  provisions  of  the 
former  act,  but  granting  that  such  mortgages  must,  in  order 
to  their  validity,  be  filed  in  compliance  with  this  last  enact- 
ment, this  case  will  not  come  within  it,  for  the  mortgage  in 
question  was  filed  under  the  12  Vict. 

The  result,  then,  as  suggested  in  CuUoden  v.  McDowell  is, 
that  the  last  act  wholly  repeals  the  12  Vic,  ch.  74,  and 
makes  no  provision  for  re-filing  mortgages  already  filed  in 
accordance  with  its  provisions.  Their  validity  must  for  the 
future  depend  on  the  rules  and  principles  of  the  common 
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law,  and  the  mortgage  in  question  is  only  impeached  on  the 
ground  of  the  necessity  of  re-filing. 

The  second  objection  calls  for  no  remark.  It  was  properly 
treated  by  Mr.  Wilson,  as  without  the  support  of  any 
authority. 

Nor  can  I  say  that  I  have  any  doubt  as  to  the  third.  It 
would  have  been  a  misappropriation  of  the  funds  raised  by 
the  issue  and  sale  of  these  preferential  bonds,  and  a  fraud 
upon  the  lien  of  the  province,  if  the  Grand  Trunk  Railway 
Company  had,  without  the  sanction  of  the  legislature, 
loaned  or  given  any  part  of  such  funds  to  aid  other  railway 
companies  in  the  construction  of  their  lines.  It  was  neces- 
sary, therefore,  that  they  should  have  authority  to  employ  a 
part  of  these  funds  for  such  purposes ;  and  the  legislature 
seem  to  have  employed  language  capable  of  a  construction 
stronger  than  that  of  a  mere  permission  so  to  appropriate 
.£100,000.  But  when  in  an  act  passed,  as  the  title 
expresses  it,  "to  grant  additional  aid,"  or  as  is  set  forth  in 
the  preamble,  "to  grant  facilities  in  aid"  of  the  Grand 
Trunk  Railway  Company  "  for  objects  and  under  conditions 
hereinafter  mentioned,"  the  aid  is  only  that  of  enabling 
them  to  borrow  money  on  their  own  bonds,  which  bonds  are 
to  be  preferred  in  order  of  payment  to  the  claim  of  the 
province,  it  is,  I  think,  too  much  to  contend  that  the  words 
"  to  enable  the  company  to  assisf  the  Prescott  railway  as  a 
subsidiary  line,  necessarily  mean  to  give  and  not  to  loan 
money  to  the  latter  company.  If  it  be  aid  to  the  one  com- 
pany to  enable  them  to  borrow,  it  must,  I  think,  be  assis- 
tance to  the  other  to  give  them  a  right  to  call  upon  the 
Grand  Trunk  Railway  Company  to  lend.  In  my  opinion 
neither  of  the  objections  is  sustainable,  and  the  rule  must 
be  discharged. 

Per  cwr.-— Rule  discharged. 
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ScRivER  V.  Myers. 

Covenants — Action  brought  upon,  by  original  grantee  after  assignment — 

Damages. 

One  S.  being  in  possession  of  land  under  a  deed  of  B.  &  S.  after  an  assign- 
ment to  a  third  party^  brings  an  action  against  M.  his  grantor,  who, 
at  the  time  of  the  conveyance,  had  not  the  estate  he  covenanted  to  have. 

Held,  that  the  covenants,  being  such  as  run  "with  the  land,  the  original 
grantee  could  not  maintain  an  action  except  for  damages  actually  sus- 
tained, or  for  the  expenses  he  might  have  been  put  to  in  obtaining  a  clear 
title. 

McMicliael  in  Michaelmas  Term  last  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  plaintiff  on  leave  reserved,  or  for  a 
new  trial,  on  the  ground  that  the  replication  was  proved,  and 
that  a  verdict  should  be  entered  on  that  issue  for  the 
plaintiff. 

The  case  was  tried  at  the  autumn  assizes,  1858,  at  Belle- 
ville, before  McLean,  J.,  and  is  thus  stated  on  the  learned 
judge's  notes.  The  action  was  brought  for  breach  of  covenant 
for  title  contained  in  a  deed  dated  the  19th  of  January, 
1855,  from  defendant  to  plaintiff,  of  100  acres,  east  half  of 
lot  No.  14,  10th  concession  of  Percy,  for  the  consideration 
of  £87  10s.,  interest  <£19  13s.  9d.  The  plea  is,  that  after 
defendant's  deed  was  executed  the  plaintiff  by  deed  conveyed 
to  another  person  before  this  action  was  brought ;  the  repli- 
cation admitting  the  assignment  by  plaintiff,  averred  that  the 
breach  of  covenant  took  place  before  such  assignment.  A  letter 
from  defendant  was  put  in  dated  the  13th  of  August,  1858, 
in  which  he  speaks  of  the  Crown  patent  for  this  lot  having 
issued  to  one  Nicholas  Smith,  and  another  letter,  dated  the 
13th  of  October,  1858,  from  the  Assistant  Commissioner  of 
Crown  Lands  to  the  plaintiff's  attorney,  stating  that  this 
land  had  not  been  described  for  patent. 

A  verdict  was  rendered  for  the  defendant  with  leave  to 
the  plaintiff  to  move  to  enter  a  verdict  for  him  for  .£117  3s. 
9d.,  if  the  court  were  of  opinion  that  the  plaintiff  could 
maintain  the  action. 

This  rule  was  enlarged  from  term  to  term,  and  in  Trinity 
Term  was  moved  absolute  by  Henderson.  Due  service  of  the 
rule  on  defendant  was  proved. 

No  one  appeared  to  shew  cause. 

Draper,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  necessary  for  us,  although  no  one  appears  to  answer 
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the  rule,  that  we  should  at  least  see  that  the  plaintiff  has 
made  out  a  primd  facie  case  to  recover. 

In  looking  at  the  declaration,  it  appears  that  the  defen- 
dant covenants  that  he  was  solely  and  rightfully  seised  of  a 
good,  sure,  perfect,  and  indefeasible  estate  of  inheritance  in 
fee  simple  in  the  lands  in  question,  and  that  he  had  in  him- 
self good  right,  full  power,  and  lawful  and  absolute  authority 
to  convey.  A  breach  of  each  covenant  is  assigned  in  its 
very  words  ;  no  eviction  or  particular  damage  is  stated, 
nor  was  there  any  proved  at  the  trial ;  for  all  that  appears 
plaintiff  or  his  assignee  is  in  possession,  and  one  or  other  of 
them  is  in  a  position  to  obtain  a  patent  from  the  Crown 
through  a  series  of  assignments  reaching  back  to  the  original 
nominee.  This  consideration  materially  affects  the  question 
of  damages,  for  if  it  be  so,  the  plaintiff  certainly  would  not 
be  entitled  to  get  back  his  purchase  money. 

The  plea,  however,  shews  that  before  action  brought  the 
plaintiff  assigned  the  land  to  one  George  Douglas,  these 
covenants  clearly  run  with  the  land,  and  therefore  passed  to 
him,  and  he  is  entitled  to  sue  upon  them  and  to  recover 
substantial  damages  either  if  he  should  be  evicted  or  put  to 
expense  in  getting  his  title  recognized  and  confirmed  by  the 
Crown  ;  and  moreover,  if  he  paid  the  plaintiff  a  full  con- 
sideration for  the  land  and  took  only  limited  covenants 
from  him,  as  may  have  been  the  case,  his  only  remedy  would 
be  against  this  defendant,  while  the  plaintiff  would  in  reality 
have  sustained  no  damage  at  all.  Although,  therefore,  the 
replication  is  true  because  the  covenants  were  broken  as 
soon  as  entered  into,  it  does  not  disclose  any  right  of  action 
remaining  in  the  plaintiff  when  he  commenced  this  suit ; 
the  breach  commencing  in  his  time  was  a  continuing  breach, 
and  had  passed  with  the  covenant  and  the  land  out  of  the 
plaintiff  by  his  conveyance,  and  nothing  is  shewn  to  have 
remained  in  him  as  the  foundation  for  an  action. 

In  my  opinion  the  rule  must  be  discharged. 

Per  cur. — Eule  discharged. 


See  Kingdon  v.  Nottle,  4  M.  &  S.  53. 
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Hall  v.  Thompson. 

Promissory  note — Action  against  surety  upon — Plea  of  release  by  giving  time 
under  an  assignment. 

Upon  an  action  brought  by  a  creditor  against  the  surety  upon  a  promissory 
note,  the  principal  debtor  upon  which  had  made  a  general  assignment  for 
the  benefit  of  his  creditors  with  a  releasing  clause,  which  assignment  had 
been  executed  by  the  creditor. 

Held  that  an  assignment  for  the  benefit  of  creditors  generally  which  con- 
tained a  clause  reserving  all  rights  and  remedies  against  third  parties,  but 
releasing  the  assignor  from  his  liability,  operated  only  as  a  covenant  not 
to  sue,  and  not  as  a  release. 

Held,  also,  that  a  covenant  not  to  sue  entered  into  by  a  creditor  with  the 
principal  debtor,  without  the  surety's  consent,  does  not  discharge  such 
surety. 

The  plaintiff  declar  3d  as  the  endorsee  of  Howard  &  Co., 
of  a  promissory  note,  dated  the  12th  of  January,  1852,  for 
,£100,  made  by  defendant  in  favour  of  Howard  &  Co.,  pay- 
able at  the  bank  of  Montreal  in  Montreal  four  months  after 
date.  The  defendant's  first  plea  was  demurred  to  and  judg- 
ment given  in  plaintiff's  favour.  The  second  plea  stated 
that  defendant  made  the  note  for  the  accommodation  of, 
and  as  security  for,  Howard  &  Co.,  as  plaintiff  -knew  when 
he  took  it ;  that  before  it  became  due,  and  whilst  plaintiff 
was  holder,  in  consideration  that  Howard  &  Co.  had  made  a 
general  assignment  of  their  effects  to  certain  persons  for  the 
benefit  of  their  creditors,  including  the  plaintiff,  and  for  the 
payment  of  this  note,  among  other  debts,  and  without  the 
knowledge  and  consent  of  the  defendant,  plaintiff  agreed 
with  Howard  &  Co.  to  give  them,  and  did  give  them,  time 
for  payment  until  long  after  the  promissory  note  should 
become  due,  and  did  also,  without  defendant's  consent  or 
knowledge,  release  Howard  &  Co.  from  all  liability  on  the 
note.  Third  plea. — Payment  by  Howard  &  Co.  Fourth 
plea. — That  while  plaintiff  was  holder  and  before  the  note 
was  due,  an  indenture  was  made  in  Montreal  according  to 
the  law  of  Lower  Canada,  plaintiff  and  Howard  &  Co.  resi- 
ding there,  whereby  Howard  &  Co.  assigned  certain  effects 
for  the  plaintiff  among  others,  and  the  plaintiff  accepted  the 
assignment  in  satisfaction  of  the  note,  and  discharged  and 
released  the  same.  Issue  was  joined  on  the  2nd,  3rd,  and 
4th  pleas. 

The  case  was  tried  at  Cornwall  in  October,  1858,  before 
Richards,  J.    The  evidence  of  Robert  Howard  had  been 
33  vol  IX. 
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taken  in  New  York  on  a  commission,  and  was  read.  He 
stated  that  he  alone  composed  the  firm  of  Howard  &  Co., 
and  that  the  note  declared  upon  was  payable  to  him  alone, 
and  that  at  the  date  of  the  note  he  resided  at  Montreal ; 
that  at  and  before  the  date  of  this  note  he  had  obtained 
from  the  defendant  several  notes,  for  which  he  gave  no  con- 
sideration, and  which  were  signed  by  defendant  merely  for 
his  (Howard's)  accommodation,  and  he  swore  that  he  was 
certain  the  plaintiff  knew  that  he  was  in  the  habit  of  re- 
ceiving such  notes  from  the  defendant ;  that  the  note 
declared  upon  was  made  at  Montreal  and  was  there  endorsed ; 
that  it  was  ante-dated  and  made  to  bear  date  at  Bytown ; 
the  plaintiff  received  it  at  Montreal,  and  Howard  swore  he 
was  certain  plaintiff  knew  the  note  was  given  for  Thompson's 
accommodation  and  without  consideration  ;  that  he  (Thomp- 
son) made  an  assignment  for  the  benefit  of  his  creditors, 
and  plaintiff  accepted  and  became  a  party  to  the  assignment 
and  ranked  as  a  creditor  for  the  amount  of  the  note. 

The  deed  of  assignment,  dated  the  12th  of  April,  1852,  was 
put  in,  by  which  Howard  assigned  to  these  trustees  for  the  bene- 
fit of  his  creditors  all  his  stock  in  trade,  debts,  credits,  goods, 
chattels,  effects,  and  property,  except  his  household  furni- 
ture, upon  condition  that  the  creditors,  parties  thereto,  or 
who  should  accede  thereto,  should  release  him  from  all  de- 
mands, which  the  creditors,  parties  thereto,  assented  to,  and 
did,  by  the  deed,  release  him  from  their  several  claims  set 
forth  in  the  schedule  and  from  all  claims  whatsoever.  But 
it  was  agreed  that  nothing  in  that  deed  should  extend  to 
prevent  any  creditor  from  suing  or  prosecuting  any  person 
or  persons  other  than  Howard  who  should  be  liable  to  pay  or 
make  good  to  any  of  the  creditors,  all  or  any  part  of  their 
respective  debts  either  as  drawers,  endorsees,  or  acceptors  of 
any  bill  or  promissory  note,  or  as  being  jointly  or  severally 
bound  in  any  instrument,  bond,  or  other  writing,  or  as  liable 
to  pay  any  such  debts  without  having  subscribed  the  same 
as  fully  and  effectually  as  if  the  deed  had  not  been  made. 

The  plaintiff  was  one  of  the  creditors  executing  the  deed, 
and  his  demand  was  stated  in  the  schedule  annexed  thereto 
to  be  ^159  8s.  2d. 
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One  of  the  trustees  was  examined  and  proved  that  plaintiff 
knew  at  the  time  the  assignment  was  executed  that  the  note 
now  sued  upon  was  an  accommodation  note  as  far  as  the 
maker  of  it  was  concerned.  The  creditors  received  gene- 
rally 2s.  6d.  in  the  pound  of  their  debts.  In  March,  1853, 
this  witness  paid  the  plaintiff  £65  in  full  discharge  of  the 
demand  for  which  he  ranked  on  the  estate,  but  did  not 
take  up  any  of  the  three  notes  composing  the  .£159  8s.  2d. 
He  said  the  trustees  had  a  good  deal  of  trouble  about  plain- 
tiff ranking  on  the  estate  for  the  full  amount ;  that  he  must 
realize  his  security  and  rank  for  the  balance,  and  then 
defendant  would  rank  if  plaintiff  got  the  amount  from  him, 
and  the  whole  affair  was  settled  by  plaintiff's  accepting  the 
£65  in  full.  The  trustees  never  would  have  paid  him  that 
amount  if  they  had  understood  plaintiff  was  to  rank  on 
Thompson's  estate. 

Defendant  was  not  himself  a  party  executing  the  assign- 
ment, but  Howard  executed  it  for  him,  so  far  as.  appeared, 
without  authority,  ^.  e.,  no  power  of  attorney  was  proved. 
A  receipt  was  taken  from  plaintiff  for  the  <£65,  but  it  was 
not  forthcoming.  The  witness  said  he  had  searched  for  it 
without  success,  but  he  thought  it  was  in  the  hands  of  James 
Scott,  a  co-trustee,  whose  papers  had  been  partially  searched, 
and  the  witness  thought  it  would  be  found  on  a  thorough 
search. 

The  learned  judge  excluded  evidence  of  the  contents  of 
the  receipt,  not  considering  it  sufficiently  accounted  for,  and 
directed  on  this  evidence  a  verdict  for  the  defendant  on  the 
second  and  fourth  pleas,  and  for  the  plaintiff  on  the  third 
plea.  The  damages  were  assessed  at  £17,  and  leave  was 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
on  the  second  and  fourth  pleas  if  the  court  should  be  of 
opinion  that  he  was  entitled  to  recover  on  the  evidence.  The 
court  were  to  consider  the  effect  of  the  receipt  if  it  should 
be  produced. 

In  Michaelmas  Term  last  Brough,  Q.  C,  obtained  a  rule 
nisi  to  set  aside  the  verdict  found  for  the  defendant  on  the 
second  and  fourth  pleas,  and  to  substitute  a  verdict  for  the 
plaintiff  on  the  leave  reserved,  or  for  judgment  non  obstante. 
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In  Trinity  Term  following  Anderson  shewed  cause.  As 
to  the  second  plea  he  admitted  it  constituted  no  defence  at  law, 
but  he  said  it  amounted  to  the  plea  in  Pooley  v.  Harradine,  7 
E.  &  B.  431,  if  it  had  been  pleaded  on  equitable  grounds,  and 
he  asked  leave  under  the  291st  section  of  the  C.  L.  P.  Act, 
1856.  to  amend  now  by  adding  those  words.  He  referred  to 
Parsons  v.  Alexander,  5  E.  &  B.  263,  where  a  plea  was 
amended  during  the  argument  of  a  rule  nisi  for  judgment  non 
obstante,  or  for  a  new  trial.  Fischel  v.  Scott,  15  C.  B.  69, 
where  leave  was  granted  to  amend  a  plea  during  the  argument 
of  the  demurrer.  Wilkinson  v.  Sharland,  11  Exch.  33,  where 
the  declaration  was  amended  after  proceedings  in  error  were 
commenced.  He  submitted  that  if  any  objection  had  been 
raised  to  the  plea  at  the  trial  an  application  to  amend  would 
then  probably  have  been  granted. 

As  to  the  4th  plea,  it  was  pleaded  as  a  satisfaction  and 
release  of  the  cause  of  action,  not  a  release  of  Howard 
simply.  It  was  proved  by  the  evidence  of  the  trustee,  who 
swore  they  would  not  have  paid  the  money  if  they  had 
understood  the  plaintiff  was  to  rank  on  defendant's  estate. 

Brough,  Q.  C,  contra.  It  is  admitted  the  second  plea  is 
bad  at  law,  but  if  amended  as  prayed,  and  made  an  equitable 
defence,  the  plaintiff  reserved  his  remedies  against  third 
parties,  and  for  the  purposes  of  this  argument  must  be  taken 
to  have  replied  that  fact,  and  then  the  equity  would  be  dis- 
placed. As  to  the  4th  plea,  though  in  the  deed  of  assign- 
ment the  creditors  accept  or  agree  to  accept  whatever  the 
estate  may  produce,  and  to  release  Howard ;  in  the  same 
instrument  they  reserve  their  recourse  against  third  parties. 

The  deed,  therefore,  does  not  prove  the  third  plea,  and  if 
there  be  any  other  release  it  is  not  proved.  The  parol  evi- 
dence shews  the  impression  or  intention  of  the  trustees,  but 
it  does  not  prove  any  release  by  the  plaintiff.  He  cited 
Price  V.  Barker,  4  E.  &  B.  760  ;  Kearsley  v.  Cole,  16  M. 
&  W.  128 ;  Nicholson  v.  Revill,  4  A  &  E.  675 ;  Wyke  v. 
Rogers,  1  DeG.  McN.  &  G.,  408. 


Draper,  C.  J. — I  do  not  doubt  the  power  of  the  court  to  grant 
the  amendment  asked  for  by  Mr.  Anderson,  though  the  terms 
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of  it,  if  granted,  would  require  consideration.  But  before 
granting  the  defendant  leave  to  convert  a  bad  plea  at  law  into 
a  plea  on  equitable  grounds,  we  ought  to  be  satisfied  that  upon 
the  facts  of  the  case  as  they  have  been  brought  out  by  the 
defendant  at  the  trial,  an  equitable  defence  is  proved.  The 
plea  is,  in  substance,  that  the  defendant  was  a  mere  surety 
for  Howard  ;  that  plaintiff  knew  this  when  he  received  this 
note  ;  that  in  consideration  that  Howard  afterwards  assign- 
ed all  his  effects  for  the  benefit  of  his  creditors  without 
defendant's  knowledge  or  consent,  the  plaintiff  agreed  to 
give,  and  did  give  Howard  time  for  the  payment  of  the  note, 
and  did,  without  defendant's  knowledge  and  consent,  release 
and  discharge  Howard  from  all  liability. 

The  deed  of  assignment  of  the  12th  of  April,  1852  is  the 
only  evidence  before  the  court  to  sustain  this  plea  ;  for  the 
evidence  given  that  the  trustees  would  not  have  paid  plain- 
tiff the  sum  of  X65  under  the  assignment  if  they  had  under- 
stood plaintiff  was  to  rank  on  Thompson's  estate  does  not 
prove,  or  tend  to  prove  any  agreement  on  the  part  of  the 
plaintiff  differing  from  what  the  assignment  shews,  though 
it  may  prove  that  the  trustees  did  not  understand  the  legal 
effect  of  that  instrument.  A  receipt  was  spoken  of  as  hav- 
ing been  given  by  the  plaintiff  when  he  received  this  sum, 
but  it  was  not  produced  at  the  trial  nor  since,  and  the 
learned  judge  held,  and  rightly,  in  my  opinion,  that  the 
defendant  had  not  proved  a  sufiicient  search  to  let  in  secon- 
dary evidence  of  its  contents.  For  the  purpose  of  proving 
the  payment,  its  production  was  not  requisite,  but  if  its  con- 
tents tended  in  any  way  to  prove  the  plea,  then  its  produc- 
tion, or  a  satisfactory  ground  for  letting  in  secondary 
evidence  of  its  contents,  was  indispensable,  and  there  was 
neither. 

Looking  at  the  assignment,  it  contains  only  two  passages 
material  to  be  considered — 1st.  *'  In  consideration  of  the 
transfer  and  assignment  hereby  made,  they,  the  said  parties 
hereto  of  the  second  and  third  parts,"  (the  trustees  and  the 
creditors)  "  creditors  as  aforesaid,  or  who  shall  ratify  and 
confirm  these  presents,  do  hereby  agree,  covenant,  and 
promise,  bind  and  oblige  themselves,  their  heirs,  executors 
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and  assigns,  for  ever,  and  at  all  times  hereafter,  to  hold  the 
said  party  hereto  of  the  first  part,"  (Howard,)  "his  heirs, 
executors,  and  assigns,  released,  discharged  and  freed  of  and 
from  their  said  several  claims  set  forth  in  the  said  schedule, 
and  of  and  from  all  claims,  debts  or  demands,  of  what  kind 
soever  of  them  the  said  creditors,  parties  hereto,  or  who 
shall  hereafter  ratify  and  confirm  these  presents  from  the 
beginning  of  the  world  to  the  present  day."    2nd.  "It 
is  hereby  further  agreed  by  and  between  the  said  parties 
hereto  that  nothing  in  these  presents  contained  shall  extend, 
or  be  construed  to  prevent  the  said  creditors,  or  either  of 
them,  or  who  shall  hereafter  ratify  and  confirm  the  same,  or 
their,  or  any  of  their  respective  heirs,  executors,  or  assigns, 
from  suing  or  prosecuting  any  person  or  persons  other  than 
the  said  party  of  the  first  part,  who  is,  or  are,  or  shall,  or  may, 
be  liable  or  answerable  to  pay  or  make  good  to  any  of  the  said 
creditors,  all  or  any  part  of  their  respective  debts  either  as 
drawers,  endorsers,  or  acceptors  of  any  bill  or  bills  of 
exchange,  promissory  notes,  or  as  being  jointly  or  severally 
bound  in  any  instrument,  bond,  or  other  writing,  or  as  liable 
to  pay  any  such  debts  without  having  subscribed  the  same  as 
fully  and  effectually  as  if  these  presents  had  not  been  made. 

The  only  substantial  distinction  between  this  latter  clause 
and  the  proviso  in  the  deed  in  Price  v.  Barker  (4  E.  &  B.  760) 
is,  that  in  that  case,  to  the  particular  stipulation  that  the  deed 
should  not  prevent  executing  creditors  from  suing  or  prosecu- 
ting any  persons  liable,  other  than  the  principal  debtor,  were 
added  these  general  words,  "it  being  understood  and  agreed 
that  as  regards  such  suits  and  prosecutions  these  presents 
shall  not  operate  or  be  pleaded  in  bar,  or  as  a  release." 
And  again,  the  only  substantial  difference  between  a  corres- 
ponding proviso  in  the  deed  in  Owen  v.  Homan  (17  Jur.  861) 
is,  that  after  the  particular  stipulation  is  added,  "  that  all 
such  persons  should  be  liable  thereon  by  virtue  of  such 
securities  to  the  same  extent  and  manner  as  they  otherwise 
would  have  been  had  these  presents  not  been  made  or  such 
bond  given,  any  rule  or  practice  in  law  or  equity  to  the 
contrary  notwithstanding." 
Now,  in  Price  v.  Barker,  the  court  held  that  although  the 
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deed  pleaded  was  in  terms  a  general  release  of  the  principal 
debtor,  (and  in  language  as  strong  as  in  the  present  case,) 
yet,  that  by  the  reservation  of  remedies  against  other  parties 
it  operated  as  a  covenant  not  to  sue,  and  not  as  a  release. 
And  on  this  authority,  well  sustained  by  previous  decisions, 
we  are  bound,  in  my  opinion,  to  give  a  similar  construction 
to  this  instrument.  And  upon  the  question  whether  a  cove- 
nant not  to  sue,  qualified  by  such  a  proviso,  and  entered  into 
by  the  creditor  without  the  consent  of  the  surety,  discharges 
the  latter.  Price  v.  Barker  and  Kearley  v.  Cole  are  con- 
clusive authorities  to  shew  that  the  surety  is  not  discharged, 
and  although  Lord  Truro ^  in  Owen  v.  Homan,  (15  Jur.  339,) 
expressed  a  contrary  view,  yet  the  current  of  authority  runs 
the  other  way,  and  when  that  case  was  before  the  House  of 
Lords  on  appeal,  (17  Jur.  861,)  the  Lord  Qhancellor  (Cran- 
worth)  observed  "that  a  general  rule  exists  such  as  is 
contended  for  by  the  plaintiffs,  I  should,  but  for  the  high 
authority  of  the  judgment  now  under  appeal,  have  thought 
to  be  a  matter  beyond  doubt.  I  should  have  thought  on 
principle  as  well  as  on  authority  that  it  must  be  competent 
to  a  creditor  to  contract  with  his  principal  debtor  to  give 
him  time  so  far  as  he  can  lawfully  and  effectually  do  so 
without  prejudicing  his  right  against  the  surety :  if  he  may 
do  this  by  a  contract  in  these  express  terms  the  question  in 
every  case  must  be  whether  the  contract,  however  worded, 
has  not  that  meaning." 

If  any  thing  rested,  in  my  view,  on  the  surety's  consent,  I 
should  have  required  more  than  I  have  heard  to  satisfy  me 
that  he  did  not  consent.  Among  the  names  of  those  who  are 
stated  to  have  appeared  before  the  notaries  to  execute  the 
deed  of  the  12th  of  April,  1852,  are  "  William  H.  Thompson, 
merchant,  of  Bytown,  and  H.  W.  Wood  of  Toronto,  mer- 
chant, by  their  attorney  the  said  Robert  Howard."  It  is 
reasonable  to  assume  that  the  notaries  before  whom  this 
deed  was  "  done  and  passed"  were  satisfied  that  Howard  was 
attorney  for  defendant  before  they  allowed  him  to  execute  it 
in  defendant's  name.  In  Howard's  examination  as  a  wit- 
ness for  defendant  no  question  was  put  to  him  by  defendant 
to  impeach  his  authority,  and  defendant's  name  appears  in 
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the  schedule  of  Howard's  creditors  to  whom  a  dividend  of 
2s.  6d.  in  the  pound  was  paid,  to  which,  unless  as  coming  in 
under  the  assignment,  defendant  would  not  have  been 
entitled ;  such  receipt  might  be  deemed  a  ratifying  and 
confirming  of  the  deed  of  assignment. 

It  appears  to  me,  therefore,  that  it  would  be  of  no  avail  to 
grant  leave  to  amend  the  second  plea,  as,  if  amended,  I 
think  the  evidence  would  not  prove  it.  The  deed  of  assign- 
ment, as  I  construe  it,  proves  the  reverse  as  to  releasing 
defendant. 

The  same  authorities  and  reasons  apply  to  the  4th  plea, 
which  sets  up  the  assignment  as  a  release  of  the  note,  and 
therefore  a  discharge  of  the  defendant.  As  a  covenant  not 
to  sue  Howard  with  a  reservation  of  remedies  against  other 
parties  it  could  not  have  this  effect. 

In  my  opinion,  therefore,  the  rule  should  be  made  absolute 
to  enter  a  verdict  for  the  plaintiff  on  the  issues  on  these  two 
pleas. 

Rule  absolute  accordingly. 


Vanhorn  v.  The  Grand  Trunk  Railway  Company. 

Railway  company — Action  for  damages  occasioned  by  construction  of — Limita- 
tion of  time  for  bringing  action. 

The  defendants,  by  a  deed  from  the  plaintiff,  in  consideration  of  £27, 
obtained  2jo'|  acres  of  the  plaintiff's  land,  habendum  in  the  said  deed, 
being  to  the  defendants,  to  their  sole  and  only  use  for  ever,  "to  be  used 
for  the  purposes  of  the  Grand  Trunk  Railway  Company  of  Canada,  the 
said  sum  being  in  full  compensation  for  the  land,  and  the  said  Company 
so  using  it  as  aforesaid.  On  the  land  so  obtained  the  defendants  built  their 
railway  in  such  an  unskilful  manner,  as  in  July,  1858,  after  there  had  been 
a  very  heavy  rain,  to  cause  the  water  to  overflow  and  remain  for  the 
space  of  one  week  or  more  on  the  plaintiff's  land,  doing  injury  to  his  crops. 

Held,  that  the  compensation  paid  for  the  land  and  for  using  it  for  purposes 
of  the  Grand  Trunk  Railway  cannot  be  considered  as  paid  or  received  as 
a  compensation  for  such  an  unskilful  and  improper  construction  thereof 
as  would  cause  injury  and  loss  to  the  plaintiff. 

Held,  also,  that  the  plaintiff's  right  of  action  was  not  limited  to  six  months 
after  the  completion  of  the  railway,  but  only  accrued  after  he  had  sus- 
tained the  damage,  &c.,  caused  by  the  unskilful  and  improper  construc- 
tion of  the  said  railway. 

Declaration  (filed  8th  October,  1858 ;  writ  issued  26th 
July,  1858,)  stated  that  plaintiff  was  possessed  of  a  farm  in 
the  township  of  Pittsburg,  drained  by  a  watercourse  passing 
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through  it ;  that  defendants  erected  their  railway  on  the 
said  "watercourse  and  across  plaintiff's  farm  in  so  unskilful, 
improper,  and  insufficient  a  manner  as  to  obstruct  the  usual 
flow  of  the  watercourse,  whereby  plaintiff's  farm  has  been 
overflowed  with  water. — Rowbotham  v.  Wilson,  8  E.  &  B. 
123.  Second  count. — That  defendants  erected  their  rail- 
way across  plaintiff's  farm  in  so  unskilful,  &c.,  a  manner, 
that  owing  to  the  insufficiency  of  the  drains  and  culverts 
made  by  defendants,  a  large  quantity  of  water  overflowed 
plaintiff's  farm.  Third  count. — That  defendants  erected 
their  railway  in  so  unskilful  &c.,  a  manner  as  to  cause 
a  large  quantity  of  water  to  overflow  plaintiff's  farm. 

Plea — separately  to  each  count. — Not  guilty  per  statute, 
noting  in  the  margin  14  &  15  Vic,  ch.  51,  sec.  2  ;  16  Vic, 
ch.  37,  sec  2. 

The  trial  took  place  at  Kingston  in  May  last  before 
Burns,  J.  Plaintiff  proved  that  before  the  construction  of 
the  railway  there  was  a  natural  watercourse  through  his  land, 
which  watercourse  he  had  from  time  to  time  straightened  by 
ditches  cut  in  his  own  land,  and  that  he  had  dug  other  ditches 
in  his  own  land  leading  into  the  natural  watercourse.  That 
before  the  construction  of  the  railway,  his  land  was  kept  free 
from  being  overflowed,  except  occasionally,  in  spring  or  fall 
for  half  a  day,  or  so,  when  there  was  a  freshet.  One  of  the 
ditches,  cut  to  straighten  the  watercourse,  crossed  where  the 
railway  is  now  constructed,  extending  from  one  part  of  the 
old  channel  to  the  other  part  of  the  same,  and  through  this 
ditch  all  the  water  passed.  Plaintiff  then  sold  a  portion  of 
his  land  for  the  construction  of  the  railway  thereupon.  The 
defendants  filled  up  this  ditch  and  filled  up  the  natural 
channel  also,  and  in  lieu  of  both  constructed  a  culvert, 
making  a  straight  channel  across  under  their  track. 

According  to  the  evidence  of  an  engineer  called  by 
the  plaintiff,  the  bottom  of  this  culvert  is  higher  than 
the  bed  of  the  old  channel  was.  He  examined  it  in  the 
summer  of  1858,  and  found  the  plaintiff's  land  overflowed, 
owing  to  the  culvert  not  having  been  constructed  deep 
enough,  nor  in  his  opinion  wide  enough.  Another  witness 
swore  that  he  also  examined  the  plaintiff's  land  during  the 
34  "  VOL.  IX. 
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same  summer,  and  found  one  foot  four  inches  of  water  in  the 
culvert  and  two  feet  five  inches  of  water  above  it.  Several 
witnesses  who  had  known  plaintiff's  farm  for  years  proved 
that  it  had  never  been  overflowed,  and  the  water  kept  stand- 
ing upon  it  in  this  way,  and  to  the  injury  of  his  crops, 
before.  It  was  in  July,  1858,  this  happened,  and  there  had 
been  very  heavy  rain.  The  water  remained  a  week  or  more 
upon  the  land,  and  did  serious  injury  to  his  crops,  the  value 
of  which  was  proved.  The  defendants  had  also  cut  a  ditch 
through  which  water  flowed  from  a  swamp  into  this  channel 
on  plaintiff's  land,  and  so  down  to  the  culvert. 

The  defendants'  counsel  moved  for  a  nonsuit. — 1st.  Be- 
cause this  action  should  have  been  brought  within  six  months 
after  the  completion  of  the  railway,  as  the  damage  is 
charged  to  have  arisen  from  the  unskilful  construction 
thereof.  2nd.  That  as  plaintiff's  land  was  taken  by  the 
defendants  under  the  act  for  the  construction  of  the  rail- 
way, the  plaintiff 's  remedy  was  by  arbitration.  3rd.  That 
the  plaintiff,  having  converted  the  stream  into  a  drain  at  the 
place  where  the  defendants  filled  it  up,  the  plaintiff  cannot 
maintain  an  action  for  obstructing  that  drain,  for  it  should 
have  been  settled  for  in  the  purchase  and  sale  of  the  land. 

The  defendants  gave  evidence  of  their  inspector  on  the 
track  where  this  difficulty  arose,  who  proved  there  was  a 
descent  from  the  land  ditches  four  chains  back  to  the  culvert 
of  11  or  12  inches*  That  there  were  drains  constructed 
through  plaintiff's  land.  That  the  bottom  of  the  culvert  was 
about  two  inches  higher  than  the  drain  coming  to  the  culvert, 
but  this  would  not  affect  the  plaintiff 's  land,  it  would  only 
cause  the  water  to  stand  in  the  ditches  a  short  distance 
back.  He  took  the  level  of  the  culvert,  and  in  the  centre 
of  the  ditch  which  plaintiff  had  constructed  instead  of  the 
creek,  but  did  not  take  the  level  of  the  bed  of  the  stream. 
The  defendants  also  put  in  a  deed  from  the  plaintiff  to  them, 
dated  the  20th  of  October,  1855,  and  registered  the  3rd  of 
June,  1856,  conveying  to  them  in  consideration  of  £S7, 
part  of  the  west  half  of  lot  No.  15,  and  part  of  the  east 
half  of  lot  No.  14,  in  the  3rd  concession  of  the  township  of 
Pittsburg,  containing  2yg§  acres,  habendum  to  the  defen- 
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dants  to  their  sole  and  only  use  for  ever,  "  to  be  used  for 
the  purposes  of  the  Grand  Trunk  Kailway  Company  of 
Canada,  the  said  sum  being  in  full  compensation  for  the 
land,  and  said  Company  so  using  it  as  aforesaid."  The 
defendants  then  further  contended  that  the  effect  of  this 
deed  was  to  destroy  any  right  of  action  in  the  plaintiff  upon 
this  evidence. 

The  learned  judge  reserved  leave  to  the  defendants  to 
move  this  court  to  enter  a  nonsuit  on  all  or  any  of  the 
objections  taken.  And  he  left  it  to  the  jury  to  say  whether, 
1st.  The  defendants  have  sufficiently  constructed  the  culvert 
to  carry  off  all  the  ordinary  water  that  would  fall  upon  his 
land,  directing  them  that  there  was  nothing  in  the  fact 
of  their  having  filled  up  plaintiff 's  ditch,  provided  they  con- 
structed proper  means  to  carry  off  the  water  flowing  in  the 
natural  watercourse.  2nd.  Whether  last  season  was  not  to 
be  considered  an  extraordinary  one,  one  not  in  the  ordinary 
course  of  nature,  and  therefore  rather  to  be  looked  upon  as 
the  act  of  God,  and  the  injury  to  be  attributed  to  that,  than 
as  being  caused  by  defendants'  railway.  3rd.  If  the  plain- 
tiff was  entitled  to  recover,  then  to  estimate  the  damage  up 
to  the  26th  of  July,  1858,  including  the  value  of  the  crops 
lost  in  consequence  of  what  was  done  before  that  day.  The 
jury  found  for  the  plaintiff,  damages  X23  15s. 

In  Easter  Term  Bell  (of  Belleville)  obtained  a  rule  nisi  to 
enter  a  nonsuit  on  the  leave  reserved. 

In  Trinity  Term  Bichards,  Q.  C,  shewed  cause.  The 
action  was  brought  within  six  months  of  the  time  when  the 
first  damage  accrued.  It  could  not  be  brought  before  the 
plaintiff  was  injured.  As  to  arbitration,  the  act  gives  the 
plaintiff  no  power  to  compel  an  arbitration  in  a  case  like 
this.  It  applies  only  to  cases  where  land  is  taken  or  inter- 
fered with. 

Bell  contra,  relied  on  the  words  of  the  statute,  and  he 
argued  also  on  the  effect  to  be  given  to  the  words  above 
cited  from  the  deed.  He  cited  Knapp  v.  The  Great  Wes- 
tern Railway  Company,  6  C.  P.  U.  C.  187  ;  Patterson  v. 
The  Great  Western  Railway  Company,  8  C,  P.  U.  C.  89  : 
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Moison  V.  The  Great  Western  Railway  Company,  14  Q.  B. 
U.  C.  112 ;  Wallace  v.  The  Grand  Trunk  Railway  Co., 
16  U.  C.  Q.  B.  551  ;  Nicklin  v.  Williams,  10  Exch.  259 ; 
Bonomi  v.  Backhouse,  33  L.  T.  331,  Cam  Scacc.^  reported 
also  as  decided  in  Q.  B.  in  4  Jur.  K  S.  1182. 

Draper,  C.  J. — The  principal  question  in  this  case  arises 
on  the  first  objection  taken  at  nisi  prius,  namely,  that  the 
action  should  have  been  brought  within  six  months  after  the 
completion  of  the  railway,  as  the  damages  are  charged  to 
have  arisen  from  the  unskilful,  improper,  and  insufficient 
construction  thereof.  The  objection  w^as  rested  upon  the 
Railway  Clauses  Consolidation  Act,  14  &  15  Vic,  ch.  51, 
sec.  4,  which  enacts  that  the  powers  given  by  the  special 
act  to  construct  the  railway  and  to  take  lands  for  that  pur- 
pose shall  be  exercised  subject  to  the  provisions  and  restric- 
tions in  this  act,  and  compensation  shall  be  made  to  the 
owners,  &c.,  of  such  lands  so  taken  or  injuriously  affected 
by  the  construction  of  the  railway,  for  the  value  and  for  all 
damages  sustained  by  reason  of  such  exercise,  as  regards 
such  lands,  of  the  powers  by  this  or  the  special  act  vested  in 
the  company,  and  except  where  otherwise  provided  by  this 
act,  or  the  special  act,  the  amount  of  such  compensation  shall 
be  ascertained  and  determined  in  the  manner  provided  by 
this  act ;  and  upon  section  20  of  the  same  statute,  which 
directs  that  all  suits  for  indemnity  for  any  damage  or  injury 
sustained  by  reason  of  the  railway  shall  be  instituted  within 
six  calendar  months  next  after  the  time  of  such  supposed 
damage  sustained,  or  if  there  shall  be  a  continuation  of 
damage,  then  within  six  calendar  months  next  after  the 
doing  or  committing  such  damage  shall  cease,  and  not 
afterwards. 

The  case  of  Knapp  v.  The  Great  Western  iiailway  Co., 
is  distinguishable.  There  the  plaintiff  had  dug  ditches  on 
his  own  farm  for  his  own  convenience,  and  parted  with  a 
strip  of  land  across  his  farm,  dividing  it ;  some  of  these 
ditches  crossed  this  strip  of  land,  but  the  plaintiff  made  no 
stipulation  and  reserved  no  right  to  have  them  kept  open. 
If  the  plaintiff  had  a  right  to  have  them  kept  open,  then, 
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when  the  railway  closed  them,  as  they  did  immediately 
after  the  purchase  by  constructing  their  railway  along  and 
over  the  land  bought,  upon  this  breach  of  the  plaintiff's 
right  an  action  would  immediately  have  accrued,  for  the 
right  would  have  been  interfered  with,  and  the  interference 
would  have  afforded  evidence  in  favour  of  the  Company,  if 
submitted  to  and  acquiesced  in  by  the  plaintiff.  Besides,  the 
injury  was  one  for  which  the  plaintiff  might  recover  a  complete 
and  full  satisfaction  once  and  for  all,  because,  for  want  of 
drainage,  the  valud  of  the  estate  was  so  much  diminished ; 
there  would  be  no  subsequently  accruing  damage,  properly 
speaking.  Or  if  the  right  to  the  drains  was  taken  from  him 
by  the  powers  given  to,  and  exercised  by,  the  railway  com- 
pany to  take  the  strip  of  land,  then  it  would  be  a  matter  of 
compensation  to  be  ascertained  when  the  land  was  taken  and 
the  right  interfered  with.  Patterson  v.  The  Great  Western 
Railway  Company  rests  on  the  same  principle.  The  injury 
was  complete  by  the  diversion  of  the  springs,  and  capable 
of  an  entire  satisfaction.  Wallace  v.  The  Grand  Trunk  Rail- 
way Company  is  a  case  of  the  same  character.  And  Moison 
V.  The  Great  Western  Railway  Company  is  an  authority  for 
the  defendants.  Nicklin  v.  Williams  is  overruled  by  the 
judgment  of  the  court  of  Exchequer  Chamber  in  Bonomi  v. 
Backhouse,  in  which  the  judgment  of  the  Court  of  Queen's 
Bench  (reported  in  4  Jur.  N.  S.  1182)  is  reversed. 

Many  of  the  observations  of  Willes,  J.,  in  his  very  able 
and  instructive  judgment  in  this  latest  decision,  (and  he 
delivered  the  judgment  of  the  Exchequer  Chamber,)  have  a 
direct  bearing  on  this  case.  In  the  construction  of  the 
culvert  the  defendants  were  doing  a  lawful  act  on  land  then 
their  own.  Nay,  more  !  They  were  doing  an  act  that  may 
perhaps  be  considered  to  be  imposed  on  them  as  a  duty 
under  sec.  9,  sub-sec.  5,  of  ch.  51  of  14  &  15  Vic.  So  long 
as  no  damage  accrued  to  the  plaintiff,  I  do  not  see  how  he 
could  have  maintained  an  action,  any  more  than  a  man  can 
maintain  an  action  against  his  neighbour  for  erecting  a  dam 
on  his  (the  neighbour's)  own  land,  until  he  is  damaged  by 
that  dam  causing  the  overflow  of  his  land.  Until  the  water 
rose  and  actually  overflowed  his  land,  how  could  the  plaintiff 
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tell  that  the  culvert  was  insufficient  ?  and  if,  though  it  has 
proved  insufficient,  no  damage  was  ever  caused  to  him,  what 
right  of  his  would  ever  have  been  interfered  with  ? 

As  to  arbitration,  the  observations  of  Burns,  J.,  in  Moison 
V.  The  Great  Western  Railway  Company,  dispose  of  that 
objection  ;  and  we  are  all  of  opinion  that  the  language  of 
the  deed  cannot  be  construed  to  apply  to  a  cause  of  action 
like  the  present.  The  compensation  paid  for  the  land  and 
for  using  it  for  the  purposes  of  the  Grand  Trunk  Rail- 
way, is  not  to  be  taken  as  paid  for  or  received  as  a  compensa- 
tion for  an  unskilful  and  improper  construction  of  what,  if 
properly  done,  would  have  answered  all  their  uses,  and 
would  not,  as  it  has  done,  produced  injury  and  loss  to  the 
plaintiff. 

We  are  of  opinion  the  rule  should  be  discharged. 

Rule  discharged. 


PULVER  V.  YeREX  ET  AL. 

Distress  for  rent — Seizure  of  goods  after  removal  from  premises — Inception  of 

distress. 

When  a  landlord  on  the  day  of  the  removal  of  goods  from  the  premises,  rent 

being  in  arrear,  forbade  such  removal  until  it  was  paid  ;  upon  a  seizure  on 

the  highway  for  such  rent — 
Held^  that  a  sufficient  inception  of  distress  had  taken  place  to  warrant 

such  seizure.    QucRre,  whether  the  landlord  had  not,  afterwards  (tacitly) 

acquiesced  in  the  removal. 

Replevin  for  household  furniture.  Avowry  by  one 
defendant  as  landlord  for  rent  due  for  a  dwelling  house,  and 
cognizance  by  the  other  defendant  as  bailiff.  Replica- 
tion that  defendants,  of  their  own  wrong  and  without  the 
causes  by  them  alleged,  although  the  goods  and  chattels 
were  not  in  the  said  building  in  which,  &c.,  at  the  time  of 
the  taking  thereof,  took  and  detained  the  goods  and  chattels. 
Issue  thereon. 

The  case  was  tried  at  Picton  in  April  last  before  Burns, 
J.  The  tenancy,  and  that  rent  was  due  were  not  disputed. 
But  on  the  part  of  the  defendant,  evidence  was  given  that 
before  plaintiff  left  the  house  the  defendant  told  him  he 
must  have  his  pay,  and  that  this  took  place  before  any  of 
the  goods  were  removed.    That  on  the  day  on  which  the 


PULVER  V.  YEREX  ET  AL. 


271 


plaintiff  did  remove  his  goods  the  landlord  came  and  asked 
for  his  rent,  and  told  the  plaintiff  not  to  remove  the  things 
till  he  paid  the  rent,  and  said  he  would  stop  them  till  he 
was  paid ;  but  plaintiff  kept  taking  the  goods  out  and  loading 
them  up  on  two  waggons,  and  on  one  being  loaded,  the 
plaintiff  started  off  with  it,  and  the  other  soon  followed.  It 
was  further  proved  in  the  course  of  the  case  that  the 
landlord  then  gave  a  warrant  to  his  bailiff  to  distrain  on 
these  goods  in  the  house  and  on  the  highway.  They  were 
seized  when  on  the  highway  and  at  a  considerable  distance 
from  the  house.  "  It  was  not  disputed  but  that  the  goods  dis- 
trained were  those  taken  on  that  day  out  of  the  house. 
The  plaintiff  gave  evidence  contradictory  of  the  statement 
that  the  landlord  forbid  the  removal  of  the  goods  ;  it  was 
rather  represented  that  he,  at  least,  passively  acquiesced  in 
the  removal,  saying,  that  if  plaintiff  did  not  pay  him  he 
Avould  stop  the  goods  at  Picton.  The  plaintiff  also  gave 
evidence  that  there  was  sufficient  distress  left,  upon  the 
premises. 

The  learned  judge  left  to  the  jury  to  decide,  1st.  Whether 
the  landlord  forbade  the  tenant  to  remove  the  goods  without 
paying  the  rent,  before  the  removal  or  while  it  was  going 
on.  2nd.  Whether  sufficient  goods  were  left  upon  the  premi- 
ses to  satisfy  the  rent.  The  jury  found  that  the  landlord 
forbade  the  removal  before  it  was  commenced,  and  that 
there  were  not  sufficient  goods  left  upon  the  premises  to 
satisfy  the  rent  due. 

A  verdict  was  then  taken  for  the  defendants,  with  leave 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him, 
if,  in  the  opinion  of  the  court,  there  was  sufficient  inception 
of  a  distress  to  justify  the  taking  the  goods  afterwards  on 
the  highway. 

In  Easter  Term,  Fitzgerald  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  plaintiff  on  the  leave  reserved. 

In  Trinity  Term,  Paterson  shewed  cause.  He  cited  Wood 
V.  Nunn,  5  Bing.  10 ;  Hutchins  v.  Scott,  2  M.  &  W.  809 ; 
Swann  v.  Lord  Falmouth,  8  B.  &  C.  456  ;  Tennant  v.  Field, 
3  Jur.  K  S.  1178,  8  E.  &  B.  336  ;  Loring  v.  Warburton^ 
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4  Jur.  N.  S.  634 ;  Kerby  v.  Harding,  6  Exch.  234 ;  John- 
ston V.  Upham,  5  Jur.  N.  S.  681. 

Richards^  Q.  C,  contra.  He  conceded  there  had  been  an 
inception  of  distress  before  the  removal  of  the  goods,  but 
argued  that  the  evidence  shewed  the  inception  had  been 
abandoned  and  the  goods  removed  with  the  consent  of  the 
landlord,  who,  consequently,  could  not  seize  the  goods  after 
they  had  been  removed  from  the  premises. 

Draper,  C.  J. — I  think  the  admission  that  the  first  find- 
ing of  the  jury  establishes  an  inception  of  distress  by  the 
landlord  in  effect  disposes  of  this  rule.  I  take  the  same 
view  that  Mr.  Richards  does,  that  there  was  an  inception  of 
distress  ;  but  it  was  not  suggested  at  the  trial,  if  this  were 
so,  that  the  landlord  had  consented  to  the  removal  after- 
wards, thus  abandoning  what  he  had  commenced.  If  this 
had  been  relied  upon  the  plaintiff's  counsel  should  have 
asked  the  learned  judge  to  have  submitted  that  question  to 
the  jury :  instead  of  this,  he  acquiesces  in  two  other  ques- 
tions being  submitted ;  the  first  involving  the  question 
whether  there  was  an  inception  of  distress,  and  the  fact 
found  shews  that  in  law  there  was ;  the  second  relating 
only  to  a  sufficient  distress  remaining  on  the  premises  after 
the  goods  subsequently  seized  had  been  removed.  This  rule 
is  only  to  enter  a  verdict  for  the  plaintiff  on  the  leave 
reserved ;  but  that  leave  was  not  founded  upon  the  fact 
of  an  abandonment,  which  the  jury  were  not  asked  to  con- 
sider ;  nor  was  the  evidence  reserved  with  a  consent  for  the 
court  to  deduce  conclusions  of  fact.  If  the  plaintiff's  coun- 
sel desired  lo  have  raised  this  question  for  our  consideration 
he  should  have  moved  for  a  new  trial,  and  then  we  should 
have  had  to  consider  whether  the  evidence  afforded  any 
reasonable  ground  whatever  for  such  a  conclusion  ;  and 
next,  whether,  in  the  manner  in  which  the  case  went  off  by 
the  assent  of  both  parties  at  the  trial,  the  plaintiff  could  be 
properly  allowed  to  raise  this  question  on  a  motion  for  a 
new  trial.  However  that  might  have  been  determined,  I 
have  no  doubt  we  ought  to  discharge  this  rule. 

Per  cur. — Rule  discharged. 
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BoNTER  V.  Pretty. 

Costs — ivhen  motion  for  certificate  for^  must  be  made — Revision  of  taxation. 

Held,  that  it  is  not  competent  for  a  judge  upon  an  inferior  jurisdiction  verdict 
to  certify  for  superior  court  costs,  except  it  is  moved  for  upon  the  render- 
ing of  the  verdict,  and  a  certificate  having  been  granted  after  the  render- 
ing of  the  verdict ;  and  without  such  motion,  and  costs  taxed  thereon,  the 
order  was  rescinded  and  costs  revised  upon  an  application  in  banc  for 
that  purpose.  The  defendant  was  at  the  same  time  allowed  to  set  off  the 
excess  of  his  costs  of  defence  between  attorney  and  client  over  county 
court  costs  against  the  plaintiff's  costs  of  the  cause. 

In  Trinity  Term  J.  B.  Read  obtained  a  rule  nisi  in  the 
Practice  Court,  returnable  in  banc,  calling  on  the  plaintiff  to 
shew  cause  why  a  certificate  granted  by  BurnSy  J.,  on  the 
13th  of  July  last,  that  this  cause  was  a  proper  cause  to  be 
withdrawn  from  the  County  Court,  and  tried  in  the  Court  of 
Common  Pleas,  should  not  be  rescinded,  on  the  ground  that 
it  was  granted  without  any  application  having  been  made  for 
it  at  the  trial,  and  the  judge  having  no  authority  to  grant  it 
on  the  day  it  was  given ;  or  why  the  costs  taxed  should  not 
be  revised,  because  the  master  refused  to  tax  the  costs  as 
they  were  ultimately  taxed,  without  such  certificate,  declar- 
ing his  intention  only  to  tax  County  Court  costs,  but  taxed 
costs  of  the  superior  court  on  the  production  to  him  of  that 
certificate,  which  he  ought  to  have  disregarded ;  and  because 
the  verdict  is  under  XlOO,  and  the  amount  was  liquidated, 
or  ascertained  by  the  act  of  the  parties,  or  by  the  signature 
of  the  defendant,  and  was  within  the  jurisdiction  of  the 
County  Court ;  and  why  the  master  should  not  be  directed 
to  set  off  against  the  plaintiff's  verdict,  and  costs  to  be  taxed 
to  the  plaintiff,  so  much  of  the  defendant's  costs  of  defence  in 
the  superior  court,  taxable  as  between  attorney  and  client,  as 
exceed  the  taxable  costs  of  the  defendant  which  would  have 
been  incurred  in  the  County  Court,  and  why  on  such  taxation 
the  master  should  not  disallow  to  the  plaintiff  the  costs 
occasioned  by  entering  the  record  at  the  Belleville  assizes. 

This  rule  was  granted  on  affidavits  shewing  that  the  plain- 
tiff's  demand  originally  for  £156  5s.,  for  a  year  and  a 
quarter's  rent,  had  been  reduced  to  ^£76  3s.  5d.,  by  payments 
before  action  brought,  as  for  example,  a  receipt  had  been  given 
for  one  quarter's  rent,  up  to  the  1st  of  January,  1857 ;  and  on 
the  26th  of  May,  1857,  £25  was  paid  on  account  of  rent.  On 
35  VOL.  ix. 
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12th  May,  1858,  £10.  On  29th  January,  1858,  X12  10s.; 
and  on  the  27th  October,  1857,  <£15  had  all  been  paid,  in 
cash,  on  the  same  account.  There  were  other  matters, 
strictly  speaking,  of  set  olf,  which  together  with  the  payments, 
reduced  the  demand  with  [interest  to  the  time  of  verdict  to 
the  above  named  sum  of  £76  3s.  5d.  It  was  further  sworn 
on  behalf  of  the  plaintiff,  that  the  venue  was  laid  in  the  county 
of  Prince  Edward ;  but  that  after  the  pleas  were  pleaded,  a 
nisi  prius  record  was  made  up  and  entered  for  the  assizes 
at  Belleville,  in  October,  1858,  on  an  understanding  that  if 
the  cause  was  reached  in  the  docket,  it  should  be  tried  on  a 
replication  traversing  the  pleas  ;  but  that  if  the  cause  was 
not  so  reached,  then  it  was  to  be  referred  to  arbitration ;  and 
the  defendant  swore  that,  in  case  this  arrangement  was  not 
carried  out,  he  was  not  to  be  charged  with  the  costs  of  enter- 
ing the  record  at  Belleville.  The  cause  was  made  a  remanet 
for  want  of  time  to  try  it,  and  afterwards  the  plaintiff,  as  was 
sworn,  would  not  go  to  arbitration.  A  replication  was  filed 
in  April,  1859,  demurring  to  one  plea,  and  taking  issue  on 
others,  and  in  consequence  of  this  issue  in  law  upon  the 
record,  an  application  to  a  judge  at  chambers  to  order  a 
reference,  failed.  The  record  was  entered  on  the  27th  of 
April,  1859,  at  the  assizes  for  the  county  of  Prince  Edward. 
The  plaintiff  got  a  verdict  on  the  issues  in  fact,  with  damages 
£7  10s.  9d.,  and  assessed  contingent  damages  on  the  issue  in 
law  at  .£68  12s.  8d.,  together  £76  3s.  5d.  The  learned 
judge  who  took  the  verdict,  which  was  by  consent  of  both 
parties,  was  not  asked  for,  and  granted  no  certificate.  After- 
wards judgment  was  given  for  the  plaintiff  on  the  demurrers. 
On  the  13th  of  July,  1859,  after  Easter  Term,  in  which  the 
demurrers  were  disposed  of,  Burns,  J.,  gave  a  certificate  in 
the  following  words  :  "  I  certify  that  this  is  a  proper  cause 
to  be  withdrawn  from  the  County  Court,  and  tried  in  the 
Court  of  Common  Pleas,  but  this  certificate  was  not  asked 
for,  and  is  now  only  granted  this  day,  being  for  the  first 
time  asked  for."  It  appeared  that  the  costs  were  first  taxed 
by  the  deputy-clerk  of  the  crown  at  Belleville,  in  whose 
office  the  proceedings  had  been  carried  on,  at  the  sum  of 
£31  12^.  9d.    The  defendant  obtained  a  revision,  before  the 
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master  at  Toronto.  The  master  in  the  first  instance  refused 
to  tax  costs  of  the  superior  court,  and  then  the  certificate 
above  stated  being  obtained,  he  taxed  the  higher  rate  of  costs, 
allowing  as  the  deputy-clerk  of  the  crown  had  done,  the  costs 
of  entering  the  record  at  Belleville,  which  latter  costs  were 
objected  to  on  behalf  of  the  defendant.  He  taxed  off 
£3  Is.  Id.  from  the  bill  as  taxed  at  Belleville. 

Jellett  shewed  cause.  He  filed  affidavits  denying  any  con- 
versation with  the  defendant  respecting  the  costs  of  entering 
the  record  at  Belleville,  and  representing  an  acquiescence  in 
taxing  the  higher  rate  of  costs,  on  the  part  of  the  defendant's 
attorney,  at  the  taxation  of  the  deputy-clerk  of  the  crown, 
and  stating  that  the  defendant's  attorney  at  the  taxation  did 
not  produce  any  bill  of  the  costs  of  the  defence,  or  offer  or 
require  to  have  a  taxation  of  such  costs  of  defence ;  and  that 
the  defendant  paid  the  costs  in  cash,  and  gave  a  note  at  three 
months  for  the  debt,  on  or  about  the  23rd  of  July  last.  That 
the  judgment  in  this  cause  has  been  attached  by  two  persons, 
as  the  defendant  has  stated.  The  plaintifi"s  attorney  swore 
that  the  verdict  was  agreed  upon  between  him  and  the  defen- 
dant's attorney,  and  was  endorsed  on  the  record,  and  signed 
by  the  judge,  without  swearing  a  jury,  or  having  a  trial. 
That  not  a  word  was  said  about  costs,  and  that  no  application 
was  made  to  the  presiding  judge  for  a  certificate,  because 
the  plaintiff's  attorney  thought  it  unnecessary.  That  the 
amount  ascertained  to  be  due  by  the  lease  was  far  beyond 
the  jurisdiction  of  the  County  Court,  and  the  amount  was  not 
ascertained  by  the  act  of  the  parties  until  the  day  the  verdict 
was  taken.  He  admitted  that  before  the  record  was  entered 
at  Belleville,  there  was  some  talk  of  an  arbitration,  but  the 
plaintiff  objected  to  a  reference.  That  the  judgment  w^as 
entered  up,  and  no  execution  was  issued. 

The  defendant  was  allowed  to  file  affidavits  in  reply,  and 
his  attorney  swore  that  he  did  raise  the  question  of  plaintiff 's 
right  to  superior  court  costs  at  the  first  taxation,  but  the 
deputy-clerk  of  the  crown  seemed  inclined  to  overrule  him, 
and  he  said  no  more.  That  when  the  defendant  paid  the 
costs  he  took  a  receipt  from  the  clerk  of  the  plaintifi"  's  attor- 
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ney,  as  follows :  "Received  from  Henry  Pretty,  the  within 
debt,  less  £2  10s.  by  note  to  Bell,  also  the  balance  of  the 
debt  and  the  costs  in  cash,  but  Mr.  Pretty  pays  the  same 
under  protest,  as  he  says  he  intends  moving  in  term  against 
the  same.  23rd  July,  1859."  That  the  clerk  of  plaintiff's 
attorney  said  that  unless  this  amount  was  paid  (^.  e,  the 
balance  of  the  debt  and  the  taxed  costs)  he  would  put  an 
execution  into  the  sheriff's  hands.  The  affidavit  further 
stated,  that  it  was  consented  by  both  attorneys  that  a  skeleton 
record  might  be  entered  at  the  foot  of  the  docket,  at  Belleville, 
and  if  ail  the  causes  before  it  should  be  tried,  that  by  consent 
issue  could  be  joined  immediately,  and  the  cause  tried.  But 
if  such  trial  could  not  come  on,  the  parties  were  to  leave  the 
matter  to  arbitration,  and  on  this  understanding  the  record 
was  entered,  and  that  the  replication  was  not  filed  till  the 
4th  of  April,  1859.  That  just  prior  to  the  Picton  assizes, 
the  amount  for  which  the  verdict  was  to  be  taken,  contin- 
gently on  the  decision  of  the  demurrer,  was  settled  in  plain- 
tiff's presence,  and  plaintiff  acknowledged  the  payments  of 
defendant,  and  also  allowed  two  items  of  set  off  of  7s.  6d. 
and  8s.  9d. 

For  the  plaintiff,  were  cited  McCall  v.  Cameron,  1  U.  C. 
Q.  B.  414 ;  Doe  Boulton  v.  Switzer,  1  Chamb.  Rep.  83  ; 
Poole  V.  Grantham,  7  M.  &  Gr.  1030. 

Eor  the  defendant,  Dunstan  v.  Patterson,  2  Jur.,  N.  S., 
516  ;  Cameron  v.  Campbell,  12  TJ.  C.  Q.  B.  159  ;  Thompson 
V.  Gibson,  8  M.  &  W.  281 ;  Cameron  v.  Campbell,  1  Pr. 
Rep.  U.  C.  170. 

Draper,  C.  J. — It  appears  to  me  this  case  raises  three 
questions : 

1.  As  to  the  jurisdiction  of  the  learned  judge  to  certify 
for  costs,  at  the  time  the  certificate  was  given. 

2.  As  to  the  right  of  the  plaintiff  to  costs  for  the  entry  of 
the  record  at  Belleville. 

3.  As  to  the  right  of  the  defendant  to  tax  his  costs  of  the 
defence,  in  order  to  set  them  off  against  the  plaintiff's  costs. 
This  last  question  not  arising,  If  the  certificate  for  the  costs 
of  the  superior  court  is  valid. 
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1.  The  County  Court,  by  19  &  20  Vic,  ch.  90,  sec.  20, 
has  jurisdiction  over  all  personal  actions  where  the  debt  or 
damage  claimed  is  not  more  than  £50,  and  of  all  causes  or 
suits  relating  to  debt,  covenant  or  contract,  where  the  amount 
is  liquidated  or  ascertained  by  the  act  of  the  parties,  or  the 
signature  of  the  defendant,  to  .£100. 

By  8  Vic,  ch.  13,  sec.  59,  it,  taken  in  connexion  with 
later  statutes,  in  effect  and  substance  enacted,  that  in  an}^ 
suit  to  be  brought  in  either  of  the  superior  courts,  which  suit 
may  be  of  the  proper  competence  of  the  County  Court,  no 
more  costs  shall  be  taxed  against  the  defendant  than  would 
have  been  incurred  in  the  County  Court  in  carrying  on  the 
same  action,  unless  the  judge  who  presides  at  the  trial  of  such 
suit  or  action  shall  certify  in  open  court  immediately  after 
verdict  is  recorded,  that  it  was  a  fit  cause  to  be  withdrawn 
from  the  County  Court,  and  to  be  commenced  in  the  superior 
court,  and  that  so  much  of  the  costs  of  the  defendant  to  be 
taxed  as  between  client  and  attorney,  in  any  such  suit  where 
the  judge  shall  not  certify,  as  shall 'exceed  the  costs  taxable, 
and  which  would  have  been  incurred  in  the  County  Court  in 
defending  the  same  action,  shall  be  set  off  and  allowed  by  the 
master  in  entering  judgment  against  the  costs  to  be  taxed 
for  the  plaintiff,  and  recoverable  from  the  defendant. 

I  do  not  apprehend  that  the  fact  that  this  verdict  was 
entered  by  consent,  without  the  merely  formal  intervention 
of  a  jury,  makes  any  difference  as  to  the  application  of  the 
act.  If  a  jury  were  sworn,  and  then  a  consent  were  given  in 
open  court  by  counsel  on  both  sides,  the  verdict  of  the  jury 
would  be  given  without  hearing  evidence,  and  a  verdict 
endorsed  by  consent,  without  swearing  the  jury,  must  be 
treated  in  the  same  light,  and  as  the  same  validity  and  effect. 
It  in  truth  becomes  a  part  of  the  record.  It  has  never  been 
questioned  that  the  provisions  of  the  statute  above  quoted 
apply  to  all  verdicts  given  by  a  jury,  whether  after  hearing 
evidence,  or  on  the  consent  of  the  parties  ;  the  same  rule 
must,  in  my  opinion,  govern  a  case  of  this  kind.  An  appli- 
cation for  a  certificate  should  therefore  be  made  in  open  court 
immediately  after  the  verdict  is  recorded ;  if  so  made  it  is 
a  common  practice  to  reserve  the  actual  drawing  it  up  till 
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the  judge  has  leisure  to  consider  it.  Whether  that  practice 
be  in  strict  accordance  with  the  act,  may  be  questioned 
perhaps,  but  at  all  events,  it  has  never  been  held  that  the 
application  can  be  postponed.  The  judge  may  require  a 
statement  or  admission  of  facts  where  the  verdict  is  by  con- 
sent, and  no  evidence  has  been  given,  in  order  to  enable  him 
to  decide  whether  he  will  grant  or  withhold  the  certificate, 
and  for  this  the  plaintiff  should  take  care  to  be  prepared,  in 
order  to  obtain  such  certificate,  if  the  amount  of  verdict  be 
within  the  proper  competency  of  the  County  Court.  In  this 
case,  the  verdict  was  endorsed  on  the  record  in  April,  1859, 
and  a  whole  term  intervened  before  a  certificate  was  granted. 
It  appears  to  me  there  was  then  no  jurisdiction  or  authority 
to  grant  it,  and  that  the  certificate  was,  as  the  learned  judge 
seems  to  have  at  least  doubted,  inoperative  and  void. 

Ever  since  the  case  of  Gardner  v.  Stoddard,  (Draper's 
Rep.  101,)  it  has  been  settled  that  the  amount  of  the  verdict 
must  be  held  prima  facie  at  least,  to  settle  the  question  of 
jurisdiction,  and  if  under  any  circumstances  the  inferior  court 
could  have  tried  the  action,  for  the  sum  of  which  the  verdict 
is  rendered,  its  jurisdiction  will  be  assumed,  and  the  plaintiff 
must  get  a  certificate  to  entitle  him  to  full  costs.  I  do  not 
think  we  are  at  liberty  now  to  try  upon  affidavit  the  question 
of  jurisdiction,  or  rather  whether  on  the  facts  sworn  to  the 
judge  at  the  trial  might  properly,  or  would  probably,  have 
given  the  certificate.  The  question  is,  looking  at  the  amount 
of  the  verdict,  was  a  certificate  necessary.  In  my  opinion  it 
was,  and  it  could  not  be  legally  granted  on  an  application 
made  for  the  first  time  about  three  months  after  the  trial. 

2.  As  to  the  right  of  the  plaintiff  to  tax  costs  on  entering 
tlie  record  at  Belleville.  It  seems  the  venue  was  laid  in 
another  county — there  was  no  issue  joined — and  according  to 
the  statement  of  the  defendant's  attorney  a  "skeleton  record" 
was  to  be  entered.  What  this  term  is  intended  to  mean  I  am 
not  quite  sure ;  whether  a  blank  sheet  of  paper  endorsed 
with  the  style  of  the  cause,  or  a  copy  of  the  pleadings,  as  far 
as  they  went,  with  the  intent  to  add  what  was  necessary  to 
raise  the  issues.  It  is  not  suggested  that  the  sanction  of  the 
court  of  nisi  prius  was  asked  for  or  obtained  to  this  proceed- 
ing.   I  look  upon  it  as  an  entire  nullity,  as  not  being  a  step 
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or  proceeding  in  the  cause  at  all.  It  could  not  have  been,  if 
it  had  been  necessary  as  formerly  to  pass  the  record,  and  I 
think  we  ought  not  to  give  the  slightest  countenance  to  such 
a  proceeding,  now  that  the  record  is  made  up,  without  being 
passed  before  an  officer  of  the  court.  I  think  neither  party 
entitled  to  claim  costs  of  such  a  proceeding. 

3.  As  to  the  right  of  the  defendant  to  tax  costs  of  the 
defence,  and  set  them  off  under  the  proviso  of  the  statute,  I 
have  felt  more  doubt  on  this  point.  I  agree  entirely  with 
the  case  of  McCall  v.  Cameron,  and  would  not  re-open  the 
matter  by  granting  a  revision  of  taxation  in  order  to  give 
the  defendant  the  opportunity  to  tax  his  costs,  when  he 
omitted  to  do  so  at  the  proper  moment.  But  first,  I  am  of 
opinion  there  should  be  a  revision  of  taxation,  because  in  con- 
sequence of  the  judge's  certificate,  the  costs  have  been  taxed 
on  an  improper  scale,  and  by  reason  of  that  taxation,  the 
defendant  could  not  advance  his  bill,  and  claim  to  set  it  off, 
for  he  is  only  entitled  to  that  privilege  when  his  costs  are 
taxed  on  the  lower  scale.  As  to  any  waiver  by  payment,  the 
terms  of  the  receipt  afford  a  sufficient  answer  to  that  objection. 

On  the  whole,  I  am  of  opinion  that  the  master  should  revise 
his  taxation,  and  tax  only  County  Court  costs  to  the  plaintiff ; 
that  the  entry  of  the  cause  for  trial  at  Belleville,  and  the 
costs  attendant  thereon,  should  be  disallowed  ;  and  that  the 
defendant  should  be  permitted  to  avail  himself  of  the  proviso 
relative  to  his  own  costs. 

As  I  think,  for  the  reasons  given  in  Gardner  v.  Stoddard, 
that  the  amount  of  the  verdict  must  govern  when  there  is  no 
certificate,  I  have  not  felt  it  necessary  to  compare  the  pay- 
ments, and  the  time  thereof,  Avith  the  time  when  the  rents 
fell  due,  in  order  to  see  how  much  was  due  to  the  plaintiff 
when  the  action  was  commenced. 

I  may  add  that  I  do  not  think  that,  if  it  be  true  that  this 
judgment  debt  due  by  the  defendant  to  the  plaintiff  has  been 
attached  by  some  creditor  of  the  plaintiff 's,  it  can  make  any 
difference  in  disposing  of  this  question,  any  more  than  a 
similar  attachment  would  prevent  the  setting  aside  a  judg- 
ment improperly  entered,  or  the  reversal  of  it  on  a  writ  of 
error. 

Per  cur. — Rule  absolute. 
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Minor  v.  The  Buffalo  and  Lake  Huron  Railway  Co. 

Railway  Company — Injury  to  adjoining  property  in  the  construction  of — 

Damages. 

Held  that  a  railway  company  is  responsible  for  injury  done  in  the  construc- 
tion of  their  railway  to  adjoining  property,  unless  it  is  proved  that  in  the 
exercise  of  due  and  proper  skill  in  such  construction  the  injury  could  not 
be  avoided. 

And  a  conveyance  of  the  land  on  which  the  railway  is  built,  by  the  party 
complaining  of  the  injury,  held  not  to  relieve  them  from  their  liability. 

Writ  issued  the  12th  of  June,  1858. 

Declaration  alleged  that  plaintiff  was  possessed  of  lot  No. 
1,  in  the  Indian  Reserve,  in  the  Township  of  Moulton,  across 
which  the  defendants  had  constructed  their  railway  with  a 
certain  ditch  or  aquaduct  connected  therewith  and  parallel 
thereto ;  yet  defendants  constructed  the  said  ditch  or 
aquaduct  contrary  to  their  duty  in  so  careless,  incomplete, 
improper  and  negligent  a  manner  that  the  water  running 
into  and  through  the  said  ditch  or  aquaduct  was  stayed  in 
its  course  and  backed,  and  by  means  thereof  the  same 
overflowed  the  lands  of  the  plaintiff  adjoining  the  railway, 
and  remained  and  continued  thereon  for  two  years  then  next 
following,  and  choked  up  and  destroyed  the  drains  of  the 
plaintiff  on  his  own  lands,  and  the  said  lands  were  saturated 
with  water,  &c.,  &c.,  and  plaintiff' was  deprived  of  the  use 
of  the  same.    Plaintiff  claimed  damages  X200. 

Plea  by  defendants — not  guilty  by  statute  19  Vic,  ch.  21, 
14  &  15  Vic,  ch.  51. 

The  case  was  taken  down  to  trial  before  Draper^  C.  J.,  at 
the  last  assizes,  held  at  Cayuga.  It  appeared  from  the 
plaintiff's  evidence  that  his  farm  being  low  ground,  was 
drained  by  a  main  ditch  passing  through  it,  and  leading  the 
waters  conveyed  from  other  drains  on  the  farm  into  it.  The 
main  ditch  or  drain  led  into  the  Grand  River  above  the 
dam.  The  defendants,  when  they  first  constructed  their 
road,  made  side  ditches  both  east  and  west  of  the  main  drain 
on  plaintiff's  land,  which  had  the  effect  of  leading  the  water 
thus  collected  into  the  main  drain.  Previous  to  the  enlarge- 
ment of  these  drains  in  1856,  little  or  no  damage  was  done 
to  plaintiff's  land.  In  1856  defendants  enlarged  and 
deepened  their  ditch,  particularly  to  the  west  of  plaintiff's. 
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Until  that  time  the  water  did  not  come  from  the  west  into 
plaintiff's  drain  in  such  large  quantities.  Afterwards,  in 
the  spring  of  1857,  by  the  increased  quantity  of  water 
brought  through  defendant's  drain  and  thrown  into  that  of 
the  plaintiff,  the  latter  became  gorged  and  the  water  over- 
flowed upon  plaintiff's  land  and  destroyed  the  crop  on  some 
17  or  18  acres  of  it,  potatoes  and  oats.  There  was  about 
the  same  quantity  of  land  overflowed  in  1858. 

At  the  close  of  plaintiff's  case  defendants  objected  that 
plaintiff  conveyed  to  defendants  the  right  to  the  land  taken 
for  the  use  of  the  railway  after  they  had  deepened  the  ditch 
which  it  is  said  caused  the  injury  complained  of. 

2.  That  if  any  damage  was  done  it  was  the  subject  of 
arbitration,  the  ditches  being  a  necessary  part  of  the  railway. 

3.  That  the  evidence  shewed  plaintiff 's  injury  arose  from 
his  not  making  ditches  sufficient  to  carry  off  the  water 
thrown  on  him. 

4.  That  the  cause  of  action  was  complete  on  the  construc- 
tion of  the  ditches,  and  that  it  was  not  in  the  nature  of  a 
continuing  damage. 

5.  That  there  was  no  evidence  of  damage  since  the  12th 
of  December,  1857,  within  six  months  of  the  time  of  plain- 
tiff's bringing  his  action. 

The  learned  Chief  Justice  decided  that  the  case  must  go 
to  the  jury. 

The  defendants  called  witnesses  who  proved  that  the 
ditches  were  properly  made  and  were  necessary  to  the 
railway.  That  there  was  more  descent  from  the  west  to 
plaintiff's  main  drain  than  from  thence  to  Pine  Street,  in 
the  village  of  Dunnville,  where  a  drain  had  been  dug  pre- 
vious to  1856,  and  through  which,  when  the  water  was  high, 
it  flowed.  This  drain,  however,  was  closed  in  May,  1858. 
In  the  fall  previous  the  defendants  had  cleared  out  and 
deepened  the  ditch  west  of  the  plaintiff's  drain,  but  did  not 
clear  out  that  portion  which  was  east  of  it  that  had  been 
filled  up  by  the  sides  falling  in  from  frost,  &c.  These 
witnesses  also  spoke  of  plaintiff  bringing  water  by  means 
of  other  drains  from  different  parts  of  his  land,  particularly 
36  VOL.  IX. 
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from  the  north  into  defendant's  ditches,  thereby  increasing 
the  volume  of  water  which  was  cast  into  his  main  drain. 

The  learned  Chief  Justice  left  it  to  the  jury  to  sa}^,  if 
the  plaintiff  suffered  injury  from  the  act  of  the  defendants. 
If  the  flooding  arose  from  plaintiff's  own  act  from  draining 
the  water  from  the  north  part  of  his  own  land,  he  had  no 
right  to  recover,  nor  if  it  arose  from  natural  causes  ;  but  if 
defendants  have  brought  from  a  distance  water  which  would 
not,  but  for  their  act,  have  come  to  plaintiff's  land,  and 
leave  it  to  flow  over  his  land  to  his  damage  he  has  a  right  to 
recover,  and  the  jury  must  estimate  the  damage.  He 
asked  them  to  fix  the  damage  prior  to  the  12th  December, 
1857,  and  subsequent  to  that  date,  and  until  the  12th  of 
June,  1858,  in  two  distinct  sums,  so  as  to  enable  plaintiff  to 
move  to  increase  his  verdict  by  adding  the  former  sum, 
which  he  did  not  think  plaintiff'  entitled  to  recover.  The 
only  objection  which  seems  to  have  been  made  to  his  lord- 
ship's charge  was,  that  defendant's  counsel  desired  him  to 
direct  the  jury  that  if  the  ditches  were  necessary  for  the 
railway,  and  were  skillfully  constructed  for  the  purposes  of 
a  railway,  the  defendants  were  entitled  to  a  verdict  upon  the 
evidence  given ;  this  he  declined  to  do.  The  jury  found  for 
plaintiff,  and  assessed  the  damages  for  the  six  months  pre- 
ceding the  12th  of  June,  1858,  at  $74,  and  previous  to  the 
12th  of  December,  1857,  at  $105.  A  verdict  was  then 
entered  for  the  plaintiff  at  the  former  sum.  Defendants 
put  in  a  deed  from  plaintiff  to  them  of  the  land  taken  for  the 
purposes  of  the  railway,  dated  the  10th  of  March,  1857. 

In  Easter  Term  Wood,  for  defendants,  obtained  a  rule  to 
set  aside  the  verdict,  and  for  a  new  trial  on  the  grounds, 

1st.  That  the  evidence  shewed  the  acts  complained  of 
were  necessary  in  the  construction  of  the  railway  ;  and  not 
being  negligent  or  wrongful  if  damage  was  sustained,  com- 
pensation must  be  sought  by  arbitration  and  not  by  action. 

2nd.  That  after  the  railway  was  constructed  an  arbitra- 
tion was  had,  and  damages  awarded  under  the  Railway 
Clauses  Act,  and  a  deed  of  conveyance  of  the  land  for  the 
purposes  of  the  railway  made  to  defendants,  and  in  conse- 
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quence  thereof  the  alleged  damage  was  compensated  for,  or 
defendant  discharged  from  the  payment  of  the  same,  or 
plaintiff  precluded  from  setting  up  a  claim  therefor. 

3.  For  misdirection,  in  the  learned  Chief  Justice  omit- 
ting to  charge  as  defendant's  counsel  desired. 

During  the  term  Uccles,  Q.  C,  shewed  cause,  and  conten- 
ded that  the  negligence  of  the  defendants  in  the  construction 
of  their  drain  was  the  gist  of  the  plaintiff's  action ;  that  the 
evidence  shewed  until  they  had  improperly  deepened  their 
ditches  west  of  the  plaintiff's  main  drain  without  clearing 
out  those  east  of  it  in  a  corresponding  manner,  plaintiff 
suffered  little  or  no  injury  from  the  construction  of  the  rail- 
way. That  the  maxim  '^sic  utere  tuo  ut  alienum  non  laedas" 
applies  to  railway  companies  in  relation  to  their  lands  as  well 
as  to  any  other  owner  of  real  property.  That  the  rule  of 
law  is  not  as  was  contended  for  at  the  trial ;  that  if  defen- 
dants constructed  their  railway  skilfully,  as  far  as  concerned 
their  own  objects  and  purposes,  they  are  relieved  from  the 
consequences  of  any  injuries  thereby  inflicted  on  others ; 
that  this  was  the  only  objection  taken  at  the  trial  to  the 
charge  of  the  learned  Chief  Justice,  and  nothing  was  said 
on  the  ground  of  variance  between,  the  negligence  charged 
in  constructing  the  drain  by  defendants,  or  deepening  it 
afterwards  whereby  the  injury  was  caused. 

Wood  contra.  He  contended  that  the  deed  of  plaintiff  to 
defendant  being  after  the  drain  was  constructed  and  cleared 
out,  was  in  fact  a  release  of  all  damages  for  taking  the  land 
and  for  all  injuries  to  defendant  that  might  afterwards  arise 
from  the  use  of  the  drains  as  they  were  then  constructed 
and  deepened ;  that  defendants,  being  authorised  by  their 
charter  to  construct  a  railway,  and  having  done  so  skilfully, 
have  only  carried  out  what  the  law  authorised  them  to 
do,  and  are  therefore  not  liable  for  injuries  that  may  arise 
to  individuals  for  doing  what  was  within  the  scope  of  their 
authority.  He  referred  to  Cameron  v.  The  Ontario,  Simcoe, 
and  Huron  Railway  Co.,  14  U.  C.  Q.  B.  612  ;  L'Esperance  v. 
The  Great  Western  Railway  Company,  14  Q.  B.  U.  C.  173 ; 
Knapp  V.  The  Great  Western  Railway  Co.,  6  U.  C.  C,  P. 
187,  and  Wallace  v.  The  Grand  Trunk  Railway  Company, 
16  U.  C.  Q.  B.  551, 


284 


COMMON  PLEAS,  TKINITY  TEEM,  23  VIC. 


RiCHAEDS,  J. — This  rule  must  be  discharged.  The  action 
against  the  defendants  is  for  negligence  in  the  construction 
of  their  drains,  so  that  plaintiff's  land  was  overflowed  by  the 
water  cast  thereon  from  such  negligence.  The  negligence 
complained  of  may  apply  to  the  original  construction  or 
subsequent  deepening  of  the  ditches  of  defendants'  railway. 
Defendants  contend  that  they  have  the  right  to  construct  a 
railway  under  their  act  of  incorporation,  and  if,  in  doing  so, 
plaintiff  suffers  injury,  he  must  seek  compensation  through 
arbitration,  if  the  statute  makes  provision  for  compensa- 
tion, and  if  not,  then  he  is  without  remedy.  I  do  not  think, 
however,  that  when  the  legislature  gave  power  to  construct 
a  railway  to  defendants  that  they  gave  the  right  to  collect  all 
the  water  along  the  line  by  means  of  ditches  for  miles,  and 
then  to  discharge  this  accumulation  upon  the  land  of  any 
adjoining  owner,  and  thereby  to  convert  arable  land  into  a 
pool  of  water.  At  all  events,  to  justify  such  a  proceeding, 
they  must  shew  a  paramount  necessity  to  do  so  before  they 
can  call  on  a  court  or  jury  to  say  that  such  a  right  follows 
the  authority  to  construct  a  railway.  In  this  case  there  was 
evidence  to  shew  that  the  ditches,  as  at  first  constructed,  did 
plaintiff  little  or  no  injury;  after  being  deepened  in  one 
direction  only,  water  was  brought  down  which  was  not 
accustomed  to  flow  in  that  direction,  or  through  plaintiff's 
drains  previous  to  this,  and  in  consequence  his  land  was 
overflowed. 

In  answer  to  this  defendants  brought  evidence  to  shew 
that  the  excess  of  water  arose  from  other  causes  within  the 
control  of  plaintiff.  On  this  the  jury  found  against  them. 
They  also  in  effect  contended,  that  having  proved  by  an 
engineer  that  their  road  was  skilfully  constructed  for  the 
purposes  of  their  railway  only,  that  they  were  not  responsi- 
ble for  injuries  that  might  arise  from  that  construction. 

On  this  point  I  do  not  think  the  defendants  went  far 
enough  :  they  ought  to  have  shewn  that  in  the  reasonable 
exercise  of  their  powers  it  was  necessary  to  do  what  they  did ; 
that  by  the  exercise  of  proper  skill  and  diligence  they  could 
not  have  avoided  doing  the  injury  for  which  the  plaintiff 
seeks  compensation. 
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I  think,  therefore,  the  sole  ground  of  the  misdirection 
complained  of  at  the  trial  fails.  It  had  been  shewn  that 
until  the  ditches  were  deepened  and  more  water  brought  in 
than  had  flowed  in  that  direction  before,  plaintiff  suffered 
little  injury ;  that  afterwards,  by  such  deepening  in  one 
direction  (as  to  which  there  was  no  evidence  to  shew  it  was 
necessary)  the  excess  of  water  was  cast  on  plaintiff 's  land. 
That  was  evidence  to  go  to  the  jury  of  want  of  care  and 
skill  in  that  proceeding.  It  was  urged  that  the  drain  in 
Pine  Street  had  been  filled  up,  and  therefore  it  was  useless 
to  continue  to  clear  out  the  drain  in  that  direction.  But  the 
deepening  of  the  ditches  commenced  in  September,  1856, 
and  the  drain  in  Pine  Street  was  not  filled  until  May,  1857, 
but  it  may  have  been  filled  before  the  flooding  complained  of 
occurred. 

I  take  it  that  defendants'  counsel  at  the  trial  considered 
there  was  evidence  to  go  to  the  jury  of  negligence,  and  he 
must  be  bound  by  their  finding  on  that  point. 

I  do  not  think  the  learned  Chief  Justice  could  have 
properly  told  the  jury  that  if  defendants  had  constructed 
their  road  skilfully  for  their  own  purposes  they  should  find 
for  the  defendants  ;  if  he  had  so  laid  down  the  law  I  think 
plaintiff  would  have  had  good  cause  to  complain  of  misdi- 
rection. 

But  if  he  had  so  stated  the  law  with  this  addition,  that  if, 
in  the  exercise  of  reasonable  skill  and  diligence,  they  could 
not  have  avoided  doing  the  injury  to  the  plaintiff  in  the  con- 
struction of  their  road,  then  the  jury  should  find  for  the 
defendants,  such  direction  would  have  been  more  in  accor- 
dance with  the  proper  construction  of  the  acts  incorporating 
the  defendants'  company,  but  would  not  have  been  what 
their  counsel  desired  should  be  stated  to  the  jury  as  the  law 
on  the  subject. 

The  conveyance  from  the  plaintiff  to  the  defendants  is  an 
ordinary  deed  under  the  statute  conveying  to  the  defendants 
the  land  occupied  by  their  railway  as  it  passes  through  the 
plaintiff's  farm  ;  it  grants  no  easement  to  defendants  to  flow 
water  on  any  part  of  plaintiff's  lands  or  any  peculiar  privi- 
leges ;  it  is  dated  the  10th  of  March,  1857,  and  from  the 
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nature  of  plaintiff's  crops  destroyed,  it  is  not  probable  the 
overflowing  of  the  land  in  the  spring  of  1857  took  place 
until  some  time  after  the  date  of  the  deed.  I  do  not  see 
how  the  executing  of  this  deed  by  the  plaintiff  can  grant  to 
the  defendants  the  right  to  do  the  injury  complained  of,  or 
release  them  from  any  claim  which  plaintiff  may  have  for 
damages  for  such  injuries. 

The  conveyance  of  the  land  to  defendants  must  be  to 
enable  them  to  use  and  enjoy  it  under  the  right  and  powers 
they  possess  by  their  acts  of  incorporation  an*d  the  general 
law  of  the  land.  If  these  do  not  authorise  them  to  do  the 
acts  complained  of,  the  conveyance  put  in  will  not. 

On  the  whole,  I  see  no  reason  to  disturb  the  verdict  of  the 
jury  as  to  their  finding  on  the  facts.  ISTor  can  I  say  that 
the  ruling  of  the  learned  Chief  Justice  complained  of,  as  far 
as  it  went,  was  wrong. 

We  therefore  think  this  rule  must  be  discharged. 

Per  cur.—RvlQ  discharged. 


The  Provincial  Insurance  Company  v.  Brown. 

AND 

The  Provincial  Insurance  Company  v.  Denroche. 

In  an  action  "brouglit  by  an  incorporated  company  for  calls,  a  plea  in  bar 
that  the  defendant  became  a  holder  of  the  shares  by  subscription,  and 
was  induced  to  become  such  subscriber  and  holder  by  the  fraud  of  the 
company,  and  that  he  has  received  no  benefit  from,  and  has  repudiated 
the  shares, 

Held,  good  on  demurrer. 

The  declaration  was  for  ,£150,  being  the  amount  of  a  call 
of  five  per  cent,  on  each  share  of  the  capital  stock  in  the 
Provincial  Insurance  Company  of  Canada,  held  by  the 
defendant,  averring  that  he  held  150  shares,  and  that  by 
reason  of  non-payment,  an  action  hath  accrued  to  the  plain- 
tiffs by  virtue  of  the  statutes  12  Vic,  ch.  16T;  16  Vic,  ch. 
69  ;  18  Yic,  ch.  213;  22  Vic,  ch.  62. 

The  defendant  pleaded  that  he  became  the  holder  of  the 
shares  as  a  subscriber,  and  never  w^as  holder  of  any  shares 
as  purchaser  or  assignee  :  that  he  was  induced  to  become 
such  subscriber  and  holder  by  the  fraud,  covin,  and  mis- 
representation of  the  plaintiffs  and  others  in  collusion  with 
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them ;  that  he  has  never  received  any  profit,  benefit,  divi- 
dend, or  advantage  from  the  shares ;  that  as  soon  as  he 
discovered  the  said  frauds,  &c.,  and  before  the  commence- 
ment of  this  suit,  and  before  the  accruing  of  the  cause  of 
action  in  the  declaration  mentioned,  he  repudiated  and  dis- 
afiirmed  the  subscription  and  the  contract  thereby  made, 
and  the  shares,  and  his  being  a  holder  thereof,  and  all 
benefit  and  advantage  to  be  derived  from  the  shares,  and 
released  and  surrendered  the  shares  to  the  plaintifis,  and  has 
ever  since  repudiated  and  disafiirmed  the  subscription  and 
contract,  and  the  shares,  and  being  a  holder  thereof,  and  all 
benefit  therefrom. 

Demurrer. — That  the  plea  shews  no  defence,  and  does  not 
shew  that  the  defendant  has  done  no  acts  to  make  him  a 
shareholder  except  those  induced  by  the  alleged  fraud ;  and 
that  as  as  soon  as  he  discovered  the  fraud  he  disafiirmed  the 
transfer  or  purchase  of  shares  to  him,  and  gave  them  up, 
and  ceased  to  be  a  shareholder  ;  that  the  defendant  cannot 
set  up  such  a  defence,  whereby  third  parties  and  creditors  of 
plaintiffs  would  be  defeated  and  prevented  from  recovering 
their  claims  against  plaintiff ;  that  if  the  facts  stated  in  the 
plea  are  true,  the  utmost  they  would  avail  the  defendant 
would  be  in  prosecuting  the  directors  and  others  guilty  of 
such  frauds  for  damages ;  that  for  all  that  appears,  defen- 
dant has  held  these  shares  for  many  years,  and  it  is  now  too 
late  to  set  up  such  a  defence,  and  that  the  plea  should  have 
shewn  that  the  defendant,  by  liolding  the  shares,  did  not 
prevent  other  parties  doing  so. 

The  case  was  argued  by  Gamer 07i,  Q.  C,  and  Buggan, 
Q.  C,  for  the  demurrer,  citing  In  re.  Liverpool  Borough  Bank, 
ex  parte  Duranty,  28  L.  J.  37  Chy. ;  Royal  British  Bank,  ex 
parte  Mixer,  28  L.  J.  879 ;  The  Deposit  and  General  Life 
Assurance  Co.  v.  Ayscough,  6  E.  &  B.  762, ;  The  Deposit 
and  General  Life  Assurance  v.  Ayscough,  26  L.  J.  Q.  B. 
29 ;  Royal  Ex.  Bank,  ex  parte  Nichol,  33  L.  T.  14  Chy. ; 
Harrison's  C.  L.  P.  468-731-2 ;  Clarke  v.  Dixon,  27  L.  j! 
Q.  B.  223  ;  Ernest  v.  Nicholls,  6  House  of  L.  Cases,  401 ; 
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Pilmore  v.  Hood,  5  Bing,  N.  C.  97 ;  Burnes  v.  Pennell,  2 
House  of  L.  Cases,  497  ;  The  Deposit  and  General  Life 
Assurance  Company  ex  parte  Ayre,  27  L.  J.  N.  S.  579 
Chy. 

Richards^  Q.  C,  contra.  Cited  Lord  St.  Leonards,  149- 
153  :  Henderson  v.  The  Boyal  British  Bank,  7  E.  &  B.  356  ; 
Daniell  v.  The  Official  Manager  of  the  Koyal  British  Bank  ; 
1  H.  &  N.  681 ;  Powis  v.  Harding,  1  C.  B.  N.  S.  533. 

Brought  Q.  C,  supported  the  plea  in  Provincial  Ins.  Co. 
V.  Brown. 

Cameron,  Q.  C,  and  Duggan,  Q.  C,  contra. 

Draper,  C.  J. — I  cannot  say  that  I  have  felt  any  serious 
doubt  from  the  moment  that  I  read  these  pleadings  on  the 
question  raised,  which  may  be  thus  stated  in  a  few  words : 
Whether,  in  an  action  brought  by  an  incorporated  company 
for  calls,  in  which  the  act  of  incorporation  authorises  the 
company,  without  setting  forth  special  matter,  to  declare 
that  defendant  is  the  holder  of  shares  in  the  stock,  and  is 
indebted  to  the  company  in  the  sum  to  which  the  calls 
amount,  it  is  a  good  plea  in  bar  that  the  defendant  became 
a  holder  of  the  shares  by  subscription,  and  was  induced  to 
become  such  subscriber  and  holder  by  the  fraud  of  the  com- 
pany ;  that  he  has  received  no  benefit  from  the  shares,  and 
as  soon  as  he  discovered  the  fraud  he  repudiated  the  sub- 
scription, and  the  contract,  and  the  shares,  and  being  a 
holder  thereof,  and  has  ever  since  repudiated,  &c.,  and 
released  and  surrendered  the  shares  to  the  company. 

I  look  upon  these  pleadings  as  disclosing  nothing  but 
the  transaction  between  the  company  and  the  subscriber  for 
shares,  induced  to  become  such  subscriber,  and  thereby  a 
holder  of  shares,  through  their  fraud.  The  fraud  is  admitted. 
The  defendant  further  asserts  that  he  has  disclaimed  the 
shares,  and  released  and  surrendered  them,  and  being  a 
holder  thereof,  and  all  benefit  therefrom.  And  this  is 
admitted  also.  The  objection  raised  is  not  that  the  facts 
are  not  well  pleaded,  but  that  they  constitute  no  defence  at 
law.  Not  one  of  the  cases  cited  goes  the  length  of  deciding 
that  such  a  plea  is  not  an  answer  to  such  an  action  by  the 
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company  for  calls,  while  many  authorities  shew  that  the 
corporation  itself  may  be  guilty  of  such  a  fraud  as  will  avoid 
such  a  contract  between  them  and  their  shareholders,  just  as 
a  corporation  may  be  guilty  of  a  nuisance,  or  of  malice,  so 
as  to  make  them  liable  for  the  publication  of  a  libel. 

I  abstain  from  offering  any  opinion  as  to  what  proof 
would  be  sufficient  to  sustain  such  a  plea  if  it  were  put  in 
issue,  or  what  circumstances  might  put  it  out  of  the  power 
of  the  defendant  to  repudiate  his  subscription  and  its  conse- 
quences ;  even  though  it  was  obtained  by  fraud.  All  I  wish 
to  be  understood  as  deciding  is,  that  a  subscription  for,  and 
acceptance  of,  shares  from  the  company,  obtained  by  their 
fraud,  ciLTiiiot  primd  facie  be  enforced  against  the  subscriber, 
who  has  received  no  benefit  from  it,  and  who,  as  soon  as  he 
discovered  the  fraud,  elected  to  make  void  the  transaction  by 
repudiating  the  subscription  and  surrendering  the  shares  to 
the  company,  and  therefore,  that  in  my  opinion  this  plea  is 
good. 

I  have  carefully  considered  the  elaborate  judgment  of 
Lord  Chelmsford  in  the  Royal  British  Bank  ex  parte 
Nichol,  (5  Jur,  N.  S.  205,)  in  Avhich  he  differs  from  the 
expressed  opinions  of  other  judges  on  the  general  question  of 
the  relation  which  exists  between  the  directors  of  a  company 
and  the  shareholders.  But  I  do  not  think  any  part  of  his 
judgment  will  be  found  at  variance  with  the  conclusions  I 
have  arrived  at,  that  this  is  a  good  plea,  assuming  it  to  be  a 
true  one.  The  fraud  is  that  of  the  plaintiffs,  by  which  they 
obtained  a  contract  from  the  defendant  which  they  seek  to 
enforce  against  him  in  spite  of  his  repudiation  of  it  on 
the  discovery  of  such  fraud.  Nothing  in  Lord  Chelmsford's 
judgment  goes  the  length  of  sustaining  such  an  action. 

The  case  of  the  Provincial  Insurance  Company  v.  Brown, 
is  precisely  similar. 

Judgment  for  defendant. 


37 
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Canada  Powder  Company  v.  Burly  and  Waddle. 

Payment  on  account — Specific  appropriation  of  by  payor — Application  of  by 

payee. 

Held,  that  a  party  receiving  a  check  (which  the  payor  specified  should  be 
applied  in  a  particular  way)  cannot  afterwards  apply  it  to  another 
account  than  that  specified,  even  although  he  may  not  have  given  a 
receipt  for  the  money. 

Declaration  on  a  promissory  note,  dated  the  13th  of 
April,  1858,  for  $360,  and  on  another  note  dated  the  3rd  of 
May,  1858,  for  $61.  Both  notes  were  made  by  Burly  and 
endorsed  by  Waddle. 

There  were  several  pleas  not  necessary  to  be  noted ;  the 
real  defence  being  rested  on  the  plea  which  stated  that  Burly 
made  the  notes  declared  on  for  the  accommodation  of 
Waddle,  which  plaintiffs'  knew,  and  that  they  agreed  to 
accept,  and  did  accept,  from  Waddle,  his  note  endorsed  by 
Burly  for  £90,  at,  to  wit,  3  months,  and  £17  6s.  8d.  in 
cash  in  full,  of  the  said  notes  and  interest. 

On  the  trial,  before  Draper^  C.  J.,  at  the  last  spring 
assizes,  at  Hamilton,  the  ground  of  defence  principally 
relied  on  by  the  defendant  Burly,  was  the  one  set  up  by  the 
plea  already  referred  to. 

The  evidence  offered  under  the  plea  was  conflicting. 
That  of  the  defendant  went  to  shew  that  the  £17  6s.  3d. 
paid  in  cash,  and  the  renewal  note  delivered  to  plaintiffs  for 
$360,  on  the  26th  of  July,  1858,  were  received  in  satisfac- 
tion of  the  notes  declared  on.  That  given  on  behalf  of  the 
plaintiffs  by  their  secretary,  was  to  the  effect  that  Waddle's 
account  with  the  plaintiffs,  principally  for  calls  on  shares  of 
the  capital  stock  of  the  company,  made  up  to  July,  shewed  a 
balance  due  of  $509  yj^,  and  at  the  trial  of  $774  yg^  ;  that 
the  cheque  for  $50  received  by  him  was  passed  to  Waddle's 
credit  on  this  account ;  that  it  was  not  received  on  account 
of  the  notes  declared  on ;  that  it  was  agreed  that  if  $60 
were  paid  on  account  of  the  notes,  they  would  be  renewed 
for  the  balance  ;  that  on  the  26th  of  July,  a  renewal  note 
for  the  $360,  and  cash  for  $19  j§§  (with  a  memorandum 
shewing  this  with  the  $50  cheque  made  up  the  $60  to  be 
taken  and  the  discount  and  interest  on  the  notes  due  and 
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renewal)  were  handed  to  him  bj  Waddle's  clerk  ;  that  he 
declined  receiving  them  under  the  arrangement  to  renew,  as 
he  had  applied  the  $50  to  Waddle's  credit,  and  the  |60  not 
having  been  paid,  the  renewal  note  for  $360  was  returned 
to  Waddle  before  this  action  was  commenced. 

The  case  was  left  to  the  jury  on  a  charge  that  is  not  com- 
plained of.  As  to  the  issue  of  acceptance  of  the  $360  note, 
it  was  put  as  follows  :  "Was  there  an  agreement  as  to  the 
renewal  of  these  notes,  and  was  it  executed  ?  Clark  and 
Waddle  contradict  each  other.  The  jury  must  elect  be- 
tween them,  for  I  think  that  they  will  find  on  this  point  for 
plaintiffs  or  defendant  according  to  the  credit  they  give  one 
witness  or  the  other."  The  jury  found  for  the  plaintiffs, 
damages  £106  9s.  3d. 

In  Easter  Term,  R.  Martin  obtained  a  rule  calling  on  the 
plaintiffs  to  shew  cause  why  the  verdict  obtained  should  not 
be  set  aside,  and  a  new  trial  had,  upon  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  and  the  weight  of  evi- 
dence as  to  the  accord  and  satisfaction  of  the  notes  declared 
on,  on  the  facts  stated  in  the  plea.  There  were  other  grounds 
mentioned  in  the  rule,  but  they  seemed  to  be  given  up  on 
the  argument.  He  filed  several  affidavits  and  papers, 
amongst  others  the  receipt  drawn  up  by  Waddle,  and 
handed  by  him  to  Lewis  with  the  cheque  of  Newbury  and 
Burly,  to  be  signed  by  Clark,  plaintiff's  secretary,  when  he 
received  the  cheque.  The  receipt  was  dated  the  20th  of  July, 
1858,  and  was  drawn  thus  :  "  Received  from  E.  R.  Waddle 
the  sum  of  fifty  dollars  by  K  &  B.'s  ch.  No.  8233,  to  apply 
on  note  due  the  16th  of  July,  for  $360."  It  was  not  signed. 
A  pencil  memorandum  was  written  at  the  foot  as  follows  : 
"The  above  was  delivered  by  me  to  Mr.  Clark,  who  said  he 
had  no  time  to  sign  receipts,  or  he  would  be  too  late  for  the 
bank.  (Signed)  J.W.Lewis."  The  cheque  was  also  pro- 
duced of  corresponding  number  and  date.  There  was  also 
the  statement  shewing  that  the  note  for  $360,  due  the  16th 
of  July,  and  interest,  computed  to  the  26th  of  February, 
and  the  note  for  $61,  dated  the  3rd  of  May,  due  the  6th 
of  June,  with  interest  and  expenses,  were  to  be  settled  by  a 
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new  note  of  $360  at  three  months  from  the  26th  of  July, 
1858,  (which  was  sent  with  the  memorandum,)  N.  &  B.'s 
cheque  for  $50,  and  $19  j|§  in  cash,  then  handed  Mr. 
Clark,  making  in  cash  £17  6s.  3d. 

During  this  term  Sadlier  shewed  cause,  and  filed  Mr. 
Clark's  affidavit,  in  which  he  repeats  that  his  evidence  on 
the  trial  was  correct,  and  that  he  never  received  the  note 
for  $360,  as  stated  in  the  defendants'  plea;  he  urged 
that  the  whole  matter  was  one  of  fact  for  the  jury,  and 
that  they  had  decided  in  plaintiff's  favour ;  that  it  Avas 
left  to  them  on  the  conflicting  evidence  of  Clark  and  Wad- 
dle, and  as  they  had  found  for  plaintiffs,  the  verdict  ought 
not  to  be  interfered  with. 

R.  Martin  contra,  contended  that  the  weight  of  evidence 
was  in  favour  of  the  plea,  that  at  all  events  there  was  no 
evidence  to  shew  that  the  £11  6s.  3d.  was  agreed  to  be 
applied  on  the  general  account,  but  on  the  contrary,  the 
receipt  drawn  up  to  be  signed  by  Clark  when  he  got  the  $50 
cheque  shewed  that  it  was  clearly  intended  to  be  applied  as 
part  payment  of  the  notes  sued  on,  and  ought  to  be  so 
applied  whether  Mr.  Clark  accepted  the  renewal  note  on 
behalf  of  the  plaintiff  or  not. 

EiCHARDS,  J. — As  to  all  the  points  which  were  expressly 
left  to  the  jury,  and  on  which  they  decided  for  the  plaintiffs, 
their  finding  ought  to  prevail. 

As  to  the  sum  of  X17  6s.  3d.,  paid  to  the  secretary  of 
the  plaintiffs'  company,  I  am  of  opinion  it  should  be  applied 
in  reduction  of  the  plaintiffs'  claim  on  the  notes  set  out  in 
their  declaration  in  this  cause. 

From  the  afiidavits  filed  and  the  evidence  given  on  the 
trial,  I  think  it  is  satisfactorily  shewn  that  on  the  20th  of 
July,  four  days  after  the  $360  note  sued  on  became  due, 
Waddle  gave  Newton  and  Burly's  cheque  for  $50  to  his 
clerk  to  hand  to  plaintiff's  secretary,  (Mr.  Clark,)  and  at 
the  same  time  drew  out  the  receipt  of  that  date,  which  the 
clerk  was  to  get  the  secretary  to  sign,  acknowledging  it  to 
be  received  to  apply  on  the  note.  When  the  cheque  was 
handed  to  Mr.  Clark  he  was  requested  to  sign  the  receipt  ; 
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he  replied  he  had  not  time  to  wait,  he  was  in  a  hurry  to  get 
to  the  bank  before  it  was  closed,  and  gave  no  receipt.  On 
the  26th  the  sum  of  $19  y-o§  was  sent  to  him  in  cash  (making, 
with  the  cheque,  ^17  6s.  3d.)  with  a  renewal  note  for  $360, 
and  a  memorandum  shewing  clearly  how  he,  Waddle,  wished 
all  applied.  Mr.  Clark  kept  the  renewal  note  for  some 
considerable  time,  and  finally  handed  it  back  to  Waddle, 
whether  before  or  after  it  was  due  does  not  clearly  appear. 
I  should  think,  however,  shortly  before  it  became  due,  and  he 
applied  the  £17  6s.  3d.  to  Waddle's  credit  in  his  general 
account  with  the  plaintiffs. 

There  was  sufficient  evidence  of  an  undoubted  character 
to  have  justified  the  jury  in  coming  to  the  conclusion  that 
the  facts  stated  in  the  plea  were  made  out,  but  they  found 
the  other  way.  I  should  not  feel  disposed,  on  the  whole, 
to  disturb  that  finding  as  far  as  relates  to  the  accepting  of 
the  renewal  note  of  $360,  if  I  was  satisfied  that  it  was  right 
to  allow  the  plaintiffs  to  apply  the  <£17  6s.  3d.  in  the  man- 
ner they  have.  I  should  have  less  hesitation  in  the  matter, 
from  its  being  admitted  that  the  time  for  payment  . mentioned 
in  the  renewal  note  had  passed  before  this  action  was  com- 
menced, and  that  the  money  mentioned  in  the  note  has  never 
been  paid. 

The  court  would  never  grant  a  new  trial  for  the  purpose 
of  enabling  a  defendant  to  renew  that  kind  of  a  defence 
after  having  once  failed  before  a  jury,  when  it  was  apparent 
that  the  plaintiffs  had  only  recovered  that  to  which  they 
were  entitled  either  on  the  one  note  or  on  the  other. 

I  should  feel  less  inclined  to  interfere  if  the  £17  6s.  3d. 
had  been  applied  to  the  payment  of  the  calls  on  the  stock 
held  by  the  defendant  Burly,  as  to  which  he  might  be  able 
to  recoup  himself  if  obliged  to  pay  this  money  over  again. 
But  Mr.  Waddle  states  positively  in  his  affidavit  that  Clark 
has  included  in  the  plaintiffs'  account  against  him  a  note  of 
£157  10s.,  that  Spohn  and  Start  ought  to  pay,  and  which 
has  nothing  to  do  with  these  calls.  Mr.  Clark  has  had  an 
opportunity  of  denying  this,  but  has  not  done  so. 

I  see  no  ground  upon  which  the  £17  6s.  3d.  can  properly 
be  applied  in  the  manner  it  has  been  applied  by  plaintiffs* 
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secretary.  The  receipt  prepared  for  Mr.  Clark  to  sign  and 
the  memorandum  sent  to  him  a  few  days  afterwards  clearly 
shew  that  the  party  paying  the  money  did  not  intend  that  it 
should  be  so  applied,  and  equally  shew  it  was  intended  to  be 
a  payment  generally  on  account ;  the  fact  that  Mr.  Clark 
got  the  cheque,  and  had  not  time  to  sign  the  receipt  that 
the  party  paying  it  to  him  wished  him  to  sign  at  the  time  of 
payment,  and  which  shewed  how  the  money  was  to  be 
applied,  can  never,  under  any  possible  view  of  the  law,  be 
held  to  give  the  plaintiffs  the  right  to  apply  that  money  as 
they  might  think  proper.  As  to  the  |19  §,  there  can  be 
no  possible  pretence  that  it  should  be  applied  to  any  other 
purpose  than  the  one  stipulated  for  at  the  time  of  its  pay- 
ment, namely,  on  the  notes  sued  for. 

It  only  seems  reasonable  and  just  that  Burly  should  have 
the  benefit  of  the  $50,  paid  on  a  cheque  of  Newman  and 
Burly,  (in  which  firm,  I  suppose,  he  is  interested,)  which 
cheque  seems  to  have  been  drawn  for  the  purpose  of  reliev- 
ing him  from  responsibility  to  that  extent,  rather  than  that 
it  should  be  applied  without  his  consent,  and  on  no  justifi- 
able grounds  to  pay  a  note  on  which  Mr.  Waddle  had 
become  responsible  for  the  accommodation  of  Messrs.  Spohn 
and  Start,  and  which  had  nothing  to  do  with  the  transactions 
between  the  defendants  and  the  plaintiffs.  I  am  of  opinion 
that  the  verdict  should  be  reduced  by  the  £17  6s.  3d.  paid 
to  the  plaintiffs,  and  in  the  event  of  their  not  consenting  to 
this  reduction,  then  the  rule  should  be  made  absolute  for  a 
a  new  trial  on  payment  of  costs. 

Rule  accordingly. 


LODOR  V.  CREiaHTON. 
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Special  Case  and  Demurrer. 
LoDOR  V.  Creighton. 

Assignment — Effect  of  in  1853,  under  the  statute  13  Eliz.  5 — Mortgagee's 
interest  not  attachable  upon  execution. 

In  July,  1853,  R.,  in  order  to  make  a  provision  for  his  daughter,  and  in 
consideration  of  5s.,  assigned  the  land  conveyed  and  money  secured  by 
an  indenture  of  mortgage,  made  by  S.  to  a  trustee  for  his  said 
daughter.  In  August,  1856,  the  plaintifl"  recovered  judgment  against  R., 
and  subsequently  obtained  a  garnishee  order  against  C,  the  executor  of 
S.,  to  compel  C.  to  pay  to  him  a  sum  of  money  then  due  on  the  mort- 
gage from  S.  to  R.,  which  was  the  mortgage  assigned.  At  the  time  of  the 
assignment  there  was  nothing  due  and  payable  from  R.  to  the  plaintiff, 
nor  was  be  in  a  situation  to  seek  to  enforce  the  payment  of  his  claim 
until  1858. 

Held,  that  the  assignment  of  the  indenture  of  mortgage  in  1853,  as  the  law 
then  stood,  had  not  the  effect  of  delaying,  hindering,  or  defrauding  the 
plaintiff,  so  as  to  make  it  void  under  the  statute. — 13  Eliz.,  ch.  5. 

That  the  said  statute  extends  only  to  the  assignment  of  such  things  as  are 
liable  to  be  taken  in  execution,  and  that  a  mortgagee's  interest  is  not  so 
liable 

The  plaintiff  Lodor,  on  the  7th  of  August,  1858,  recovered 
judgment  against  James  Russell  for  <£696  6s.  7d.  He  sub- 
sequently obtained  a  garnishee  order  against  the  present 
defendant,  James  Creighton,  and  as  the  latter  disputed  his 
liability,  Lodor,  on  the  15th  of  March,  1859,  issued  a  writ 
against  him  to  shew  cause  why  he  should  not  have  execution 
against  him.  The  defendant  Creighton  appeared,  and 
Lodor  declared,  setting  forth  that  the  debt  claimed  from  him 
was  a  sum  of  <£800  principal  money,  which,  on  the  1st  July, 
1858,  and  after  the  death  of  one  Robert  R.  Smiley,  whose 
executor  Creighton  was,  and  at  the  time  of  issuing  the 
attaching  order,  was  due  and  unpaid  by  Creighton  on  a 
mortgage  made  by  Smiley  for  securing  payment  to  Russell 
of  £2,500  at  the  times  in  the  mortgage  deed  specified. 
To  this  the  defendant  pleaded,  that  before  the  obtaining  of 
plaintiff's  judgment,  and  before  the  commencement  of  this 
suit,  i.e. J  on  the  12th  of  July,  1853,  James  Russell,  in  order 
to  make  a  provision  for  his  daughter,  and  in  consideration  of 
5s.,  conveyed  and  assigned  to  one  John  Jennings,  his  heirs 
and  assigns,  the  land  described  in  the  mortgage  deed,  with 
the  rights,  &c.,  to  the  same  belonging,  and  the  whole  of  the 
money  secured  by  the  mortgage  upon  trusts  in  the  said 
assignment  declared,  and  Russell  further  appointed  Jen- 
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nings  his  attorney  to  collect  the  said  moneys.    The  plaintiff 
took  issue,  and  replied  specially  that  Russell  made  the  deed 
to  defraud  his  creditors  of  their  actions,  suits,  debts,  &c. 
to  which  special  replication  the  defendant  demurred. 

The  special  case  stated  the  assignment  of  the  mortgage 
(Smiley  to  Russell)  to  Jennings,  as  pleaded.  The  assignment 
was  put  in,  dated  12th  July,  1853,  registered  the  21st  of  March, 
1857.  The  trusts  were  to  pay  interest  to  Russell's  daughter 
for  life,  with  power  to  her  to  dispose  of  the  principal  by 
deed  or  will,  and  in  default  of  such  disposition,  to  her  child 
or  children.  No  reservation  of  any  kind  in  favour  of  Rus- 
sell is  contained  in  the  deed  of  assignment.  A  short  time 
before  the  execution  of  assignment  Russell  had  mortgaged  cer- 
tain other  lands  to  the  plaintiff,  but  nothing  was  due  to  the 
plaintiff  at  the  date  of  the  trust  deed,  and  several  instal- 
ments on  this  mortgage  have  been  paid  to  the  plaintiff  since 
that  date  by  a  purchaser,  to  whom  the  land  was  sold  by 
Russell,  subject  to  the  mortgage  to  the  plaintiff.  The  plain- 
tiff still  holds  the  mortgage  over  that  land,  and  has  taken  no 
steps  to  enforce  payment  out  of  the  land  itself. 

McBride  for  the  defendant,  and  in  support  of  the  demur- 
rer, cited  13  Eliz.,  ch.  5 ,  20  Vic,  ch.  5T,  C.  L.  P.  Amend- 
ment sec.  22  ;  1  &  2  Vic,  ch.  110,  sec  12  Imperial  Statute  ; 
Sims  V.  Thomas,  12  A.  &  E.  536-553  ;  Dundas  v.  Dutens, 
1  Ves.  Jr.  196  ;  Grogan  v.  Cooke,  2  Ball  and  Beatty,  230  ; 
Rider  v.  Kidder,  10  Ves.  360 ;  Norcutt  y.  Dodd,  Craig  and 
Phillips,  100  ;  Twine's  case,  1  Smi.  L.  Ca.  1 ;  Shears  v. 
Rogers,  3  B.  &  Ad.  562. 

M.  0.  Cameron  for  the  plaintiff,  argued  against  the 
demurrer,  referring  to  Hirsch  v.  Coates,  27  L.  T.  202  ;  Doe 
Otley  v.  Manning,  9  East  57  ;  13  Eliz.,  ch.  5. 

Draper,  C.  J. — The  question  raised  on  the  special  case 
is,  whether  the  deed  of  trust  to  Jennings  is,  under  these 
facts,  fraudulent  and  void  as  against  the  plaintiff. 

At  the  time  of  the  execution  of  the  deed  of  trust  the 
plaintiff  in  this  case  had  no  debt  due  to  him  by  Russell 
then  payable,  nor,  as  may  be  gathered,  for  some  considerable 
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time  after,  as  several  of  the  instalments  on  the  mortgage  from 
Russell  to  the  plaintiff  are  admitted  to  have  been  paid.  He  was 
not  a  judgment  creditor  of  Russell's,  nor  in  a  situation  to  en- 
force the  remedy  he  is  now  claiming  before  August,  1858. 

There  are  no  grounds  whatever  laid  for  inferring  or 
imputing  any  fraudulent  intention  on  the  part  of  Russell  as 
against  the  plaintiff  in  1853,  when  the  assignment  to  Jen- 
nings was  executed ;  nor  could  this  assignment,  as  the  law 
then  stood,  have  had  the  effect  of  delaying,  hindering,  or 
defrauding  the  plaintiff  so  as  to  makd  it  void  under  the 
statute. — Eliz.,  ch.  5.  The  case  of  Sims  v.  Thomas  (12  A. 
&  E.  536)  is  a  direct  authority  that  the  statute  extends  only 
to  the  assignment  of  such  things  as  are  liable  to  be  taken  in 
execution.  The  Court  of  Queen's  Bench  of  Upper  Canada, 
determined  in  Doe  Campbell  v.  Thompson,  that  after  a  mort- 
gage in  fee  had  become  absolute  by  non-payment,  the  mort- 
gagee's interest  cannot  be  sold  under  a  fi.  fa.  against  lands, 
and  our  statute,  12  Vic,  ch.  73,  only  authorises  the  sale  of  the 
mortgagor's  interest  in  real  estate,  on  the  execution  against 
lands,  leaving  the  mortgagee's  interest  as  it  was  before. 

On  this  ground  the  plaintiff  must  fail.  I  think  the  ver- 
dict should  be  entered  for  the  defendant,  as  well  as  judgment 
be  given  for  him  on  the  demurrer. 

Judgment  for  defendant. 


Adam  Henry  Myers,  John  Roblin  and  J.  R.  Forsyth, 
V.  Nicholas  Greely,  Owen  Wessels,  John  Rightman 
AND  Joseph  Rightman. 

*'A."  being  a  widow,  and  having  a  son  J.  R.,  marries  "B."  in  or  about 
1796,  In  1803  a  patent  of  the  land  in  question  issues  to  "A."  At  the 
time  of  marriage,  and  for  a  year  afterwards,  they  lived  on  the  lot.  They 
then  left  it,  having  sold  to  one  "S.  R.,"  who  took  possession,  and  he  or 
those  claiming  under  him  remained  in  possession  till  the  bringing  of  this 
action.  In  June,  1812,  "A."  and  "  B."  jointly  conveyed  (with  no  certificate 
of  married  woman)  to  "  S.  R."  "  A."  died  about  1840,  and  "B."in  1846 
or  7.  "  T,  R.,"  the  son,  died  before  this  action,  having  in  October,  1843, 
executed  a  power  of  attorney  to  "  J,  W,,  to  convey  the  land  in  question, 
to  bring  ejectment,  and  to  defend  actions  therefor,  &c.  Under  this  power 
"J.  W.,"  as  attorney  for  "  T.  R."  conveyed  to  "  M.,"  one  of  the  plaintiffs. 
**  A,"  had  issue  by  her  marriage  with  "B," 

Heldy  that  more  than  40  years  having  elapsed  since  the  time  of  taking  pos- 
session by  Stephen  Roblin  (taking  the  patent  or  receipt  as  the  date)  the 
action  must  fail. 


Ejectment  for  No.  26,  first  concession  west  of  the  Carry- 
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ing  Place,  Township  of  Sophiasburg.  Defence  by  Nicholas 
Greelj  only  for  the  whole  premises.  The  claim  of  title  on 
behalf  of  John  Roblin  was  as  grandson  and  heir  at  law  of 
Sarah  Roblin  or  Wilson,  deceased,  which  said  Sarah  was 
grantee  of  the  Crown,  and  Adam  Henry  Meyers  claimed 
through  John  Roblin,  and  John  R.  Forsyth  claimed  through 
Adam  Henry  Meyers.  The  defendant  Greely,  besides 
denying  the  plaintiff's  title,  claimed  title  under  a  deed  from 
Sarah  Roblin  to  Owen  Wessels,  and  by  virtue  of  a  convey- 
ance from  Owen  Wessels,  dated  May  12th,  1856,  and  by 
adverse  possession  of  Owen  Wessels  and  Stephen  Roblin, 
through  whom  he  claimed. 

At  the  trial,  at  the  last  assizes  for  the  County  of  Prince 
Edward,  before  Burns,  J.,  it  was  proved  that  John  Roblin 
was  the  son  of  Sarah  Roblin,  who,  after  the  death  of  her 
first  husband,  John  Roblin,  married  James  Wilson,  in  or 
about  the  year  1796.  She  and  her  second  husband  Wilson 
lived  on  this  lot.  They  left  about  a  year  after  their  mar- 
riage, having,  as  was  reported,  sold  the  lot  to  Stephen 
Roblin,  brother  of  her  first  husband,  and  Stephen  Roblin 
took  possession.  Owen  Wessels  went  and  lived  on  the  place 
with  Stephen  Roblin,  and  put  up  buildings  on  it  on  a  verbal 
arrangement  between  them.  By  letters  patent  dated  the 
1st  of  March,  1803,  the  Crown  granted  this  lot  in  fee  to 
Sarah  Roblin ;  it  appeared  she  was  at  that  date  the  wife  of 
Wilson.  On  the  20th  of  June,  1812,  James  Wilson  and 
Sarah  his  wife,  by  indenture  of  that  date,  in  consideration 
of  <£100,  granted,  bargained,  sold,  aliened,  released,  and 
confirmed  this  lot  in  question  to  Stephen  Roblin  habendum 
to  him  in  fee.  This  deed  was  registered  the  10th  of  June, 
1817.  There  was  no  certificate  of  Sarah  Wilson  having 
been  examined  before  any  one  touching  her  consent  to  con- 
vey this  land.  This  deed  was  produced  by  the  defendant 
on  notice  to  produce,  and  was  put  in  as  part  of  the  plaintiffs' 
case.    The  plaintiff  also  put  in  a  receipt  as  follows: 

"  Received  at  sundry  payments  from  Stephen  Roblin  to 
the  amount  of  $250,  on  a  certain  lot  of  land  known  by  the 
name  of  No.  26,  Sophiasburg,  Jan.  1st,  1799. 

(Signed,) 

"James  Wilson." 
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Sarah  Wilson  died  about  the  year  1840,  and  James  Wilson 
about  1846  or  7.  John  Roblin,  the  son,  who  is  named  as 
plaintiff,  appears  to  have  died  some  time  before  this  action 
was  brought.  On  the  25th  of  October,  1843,  he  executed 
a  power  of  attorney  under  seal,  authorizing  James  Wilson 
to  take  possession  of  this  lot,  to  bring  ejectment  to  recover 
possession,  &c.,  "  and  fully  authorising  my  said  attorney  in 
all  matters  connected  with  the  above-mentioned  lot  of  land 
in  Sophiasburg,  and  to  use  my  name  in  any  law-suit  or  in 
any  conveyance  of  the  said  lands  or  tenements  on  said 
premises  either  by  deed  or  mortgage."  Under  this  power 
James  Wilson,  as  attorney  for  John  Roblin,  executed  an 
indenture,  dated  the  27th  of  February,  1844,  whereby,  in 
consideration  of  £300,  he  conveyed  the  premises  in  fee  to 
the  plaintiff  Myers.  This  deed  has  not  been  registered. 
It  appeared  that  Sarah  Wilson  had  issue  by  her  marriage 
with  Wilson.    This  was  the  plaintiffs'  case. 

It  was  objected  on  behalf  of  the  defendant  that  Stephen 
Roblin  had  taken  possession  about  1796,  and  he  and  those 
claiming  under  him  had  been  ever  since  in  possession. 

2.  That  at  all  events  Mrs.  Wilson's  right  of  entry  accrued 
in  1803,  when  the  patent  to  her  issued,  and  this  action 
should  have  been  brought  within  40  years  from  that  date. 

3.  That  Wilson  had  no  estate  by  the  courtesy. 

4.  That  every  disability  ceased  either  at  Mrs.  Wilson's 
death,  or  on  that  of  her  husband,  and  any  action  to  recover 
this  land  should  have  been  brought  within  10  years  after 
Wilson's  death,  whereas  this  suit  was  not  commenced  until 
the  18th  September,  1858. 

5.  That  the  power  of  attorney  from  John  Roblin  did  not 
give  James  Wilson  authority  to  convey.  To  this  it  was 
answered  that  the  deed  of  1812  was,  according  to  the  statute 
of  the  land,  when  it  was  made,  operative  to  pass  the  hus- 
band's estate,  and  the  action  was  brought  within  20  years 
after  his  death.  It  was  further  urged  for  the  defendant 
that  possession  had  really  been  of  sixty  years'  duration,  and 
that  Stephen  Roblin  was  not  estopped  by  the  deed  of  1812 
from  setting  it  up  ;  that  the  deed  of  1844  was  inoperative, 
because  John  Roblin  was  then  out  of  possession. 
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The  learned  judge  took  a  verdict  for  the  defendant, 
reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him  if  the  court  should  be  of  opinion  that  on  the  evidence 
he  was  entitled  to  recover. 

In  Easter  Term  D.  B.  Read,  Q.  C,  obtained  a  rule  nisi 
on  the  leave  reserved,  to  which,  in  the  following  term, 

C.  S.  Patterson  shewed  cause.  He  contended,  first.— 
That  John  Roblin  was  disseised  when  he  executed  the  deed 
of  the  27th  of  February,  1844,  which  deed  was  therefore 
void,  citing  Doe  v.  Grant,  3  U.  C.  0.  S.  515 ;  Doe 
Corbyn  v.  Bramston,  3  A.  &  E.  63.  Second. — That  the 
Statute  of  Limitations  began  to  run  in  1803,  or  at  all  events 
in  1812,  citing  Jones  v.  Cleaveland,  16  U.  C.  Q.  B.  9 ;  that 
the  statute  of  1803  regulated  conveyances  made  by  married 
women  at  the  date  of  the  deed  to  Stephen  Roblin,  and  on 
its  elFect  he  cited  Doe  v.  Collier,  decided  in  the  Court  of 
Queen's  Bench  in  this  province  in  Michaelmas  Term,  1838  ; 
Doe  V.  Twigg,  5  U.  C.  Q.  B.  167 ;  Doe  v.  TenEyck  ,  7  U. 
C.  Q.  B.  600 ;  Allan  v.  Levesconte,  15  U.  C.  1. 

D.  B.  Read,  Q.  C,  contra.  The  question  of  disseisin 
was  not  raised  at  the  trial,  and  should  not  be  entertained 
now ;  and  that  in  fact  there  was  neither  a  discontinuance 
nor  a  disseisin.  He  argued  that  the  right  of  entry  did  not 
accrue  to  Sarah  Wilson,  or  any  one  claiming  under  her,  until 
the  death  of  James  Wilson,  and  therefore  that  the  plaintiff 
was  entitled  to  recover.  He  referred  to  Jumpsen  v.  Pitchers, 
13  Sim.  327  ;  Doe  v.  Wessells,  5  U.  C.  0.  S.  282  ;  Lord  St. 
Leonard's  Handy  Book,  204,  205  ;  Doe  v.  Coombes,  9  C.  B. 
714. 

Draper,  C.  J. — The  conveyance  of  1812,  for  want  of 
the  examination  of  Sarah  Wilson  touching  her  consent  to 
convey,  and  of  the  certificate  of  such  consent,  according  to 
the  statute  of  U.  C.  43  Geo.  III.,  ch.  5,  ss.  2,  3,  made  that 
deed  inoperative  to  bind  her  or  her  husband,  or  her  heirs. 
The  period  of  limitation,  therefore,  began  to  run  against 
her,  either  at  the  expiration  of  a  year  from  the  date  of  the 
receipt  given  to  Stephen  Boblin,  which  may  be  assumed  as 
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the  probable  time  of  his  taking  possession,  or  from  the  date 
of  the  patent  to  her,  or  from  the  date  of  the  ineffectual  con- 
veyance. In  either  case  more  than  forty  years  have  elapsed 
since  the  right  of  entry  accrued  and  the  bringing  of  this 
action  ;  or  as  she  died  in  1840,  having  been  all  her  life 
under  disability,  her  heir  would  have  had  ten  years  from 
that  period  to  bring  his  action,  provided  it  was  brought 
within  forty  years,  which  it  has  not  been.  The  case  is  in 
principle  not  distinguishable  from  Doe  dem.  Corbyn  v. 
Bramston,  cited  in  argument  by  Mr.  Patterson ;  there  the 
mother  of  the  lessor  of  the  plaintiff  was  seised  in  fee  as 
devisee  of  her  husband, (a)  and  living  on  the  premises 
in  1774,  in  which  year  she  married  her  second  husband,  the 
plaintiff's  father,  and  they  two  lived  on  the  premises  for 
some  years  after  their  marriage,  and  then  left  the  premises 
and  died,  the  wife  in  1828,  the  second  husband  in  1832.  No 
act  of  ownership  or  occupation  was  shewn  by  them  after 
they  left  the  premises,  the  precise  date  of  which  was  not 
shewn,  nor  whether  it  was  within  forty  years  of  Mrs.  Cor- 
byn's  (the  mother  of  the  lessor  of  the  plaintiff)  death,  but  it 
was  clearly  more  than  forty  years  before  the  commencement 
of  the  action.  The  court  held  the  action  barred.  Lord 
Denman,  among  other  remarks,  says,  "  It  is  true  that  if  Mrs. 
Corbyn  was  the  owner,  her  (second)  husband  was  tenant 
by  the  courtesy,  and  their  son's  right  of  possession  did  not 
accrue  till  after  his  father's  death  ;  but  this  furnishes  no 
answer  to  the  positive  enactment  of  limitation  in  the  seven- 
teenth clause."  The  twenty-ninth  section  of  our  ii eal 
Property  Act  of  1834  is  a  transcript  of  the  seventeenth  sec- 
tion of  the  English  act.  Mr.  Read  did  not  suggest,  nor  do 
the  facts  disclosed  afford  any  ground  for  such  a  suggestion, 
that  the  proviso  in  the  seventeenth  section  of  our  act  was 
applicable,  for  even  if  the  taking  possession  before  the  grant 
from  the  Crown  would  not  take  the  case  out  of  the  proviso, 

(a)  It  is  so  set  forth  in  the  statement  of  the  case,  (3  A.  &  E.  63,)  though 
Lord  Denman,  in  giving  judgment,  saye,  "the  title  of  the  plaintiffs'  ances- 
tor rested  on  no  documents,"  and  '-that  the  ancestors'  entire  desertion  of  the 
premises  for  so  long  a  time  goes  far  to  shew  a  consciousness  that  the  ante- 
rior occupation  was  Avithout  title."  Perhaps  by  "  ancestor,"  Lord  Denman 
referred  to  the  devisor,  though  it  does  not  appear  he  was  related  to  plain- 
tiff, the  son  of  the  second  marriage. 
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it  was  clearly  enougli  shewn  that  James  Wilson  and  his  wife 
had  knowledge  that  Stephen  Roblin  was  in  possession.  The 
fact  of  his  possession,  when  the  receipt  of  1st  of  January, 
1799,  was  given,  and  when  the  inoperative  deed  of  1812  was 
executed,  was  not  disputed,  and  though  each  of  these  instru- 
ments would  shew  his  recognition  of  their  title,  or  of,  at  least^ 
the  title  of  one  of  them,  yet  as  no  estate  passed  to  him,  he 
was  no  more  than  tenant  at  will,  and  at  the  expiration  of  a  year 
from  the  commencement  of  the  tenancy,  a  right  of  entry 
accrued  to  the  owner,  which  has  been  allowed  to  sleep  until 
this  action  was  brought.  The  case  of  Jumpson  v.  Pitchers 
does  not  affect  this  case,  nor  in  fact  conflict  with  Doe  v. 
Brampston.  The  opinion  expressed  by  Sir  Launcelot  Shad- 
well  is  founded  on  the  fact,  that  by  the  deed  in  that  case  the 
husband  had  conveyed  his  estate,  though  it  was  inoperative 
as  to  his  wife's  ;  here  the  statute  43rd  Geo.  III.  makes  the 
deed  inoperative  to  bind  her,  her  husband,  or  heirs.  This 
difference  renders  his  judgment  inapplicable. 
The  rule  must,  in  my  opinion,  be  discharged. 

Per  cur. — Rule  discharged. 


PiM  V.  The  Municipal  Council  op  Ontario.* 

Assumpsit — Action  of  against  a  corporation — Contract  under  seal. 

An  action  cannot  be  sustained  against  a  corporation  for  work  and  labour 
unless  supported  by  contract  under  the  seal  of  the  Company. 

Assumpsit  for  work  and  labour  and  materials. 

Pleas. — Non  assumpsit  and  payment.  It  appeared  that 
by  agreement,  dated  the  23rd  of  October,  1852,  James 
Wallace  covenanted  with  the  Provisional  Municipal  Coun- 
cil of  the  County  of  Ontario,  sealed  with  the  seal  of 
such  council,  to  erect  a  gaol  and  court  house  in  the  said 
county,  to  be  finished  on  or  before  the  15th  of  September, 
1853,  according  to  a  certain  plan  and  specification,  and  to 
the  satisfaction  of  their  architect,  the  price  to  be  ^£5795,  by 
monthly  instalments  of  seventy-five  per  cent,  on  the  work 

*  This  judgment  was  omitted  at  the  time  of  its  being  delivered  on  ac- 
count of  its  similarity  to  the  case  of  Marshall  v.  the  School  Trustees  of 
Kitley,  but  is  now  published  as  establishing  the  law,  the  decision  being 
reversed  in  appeal.    See  next  judgment. 
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done  and  materials  on  the  ground,  the  remaining  twenty-five  per 
cent,  being  retained  till  the  fulfilment  of  the  contract.  In 
default  at  the  time  £5  weekly  penalty  to  be  paid  by  Wallace. 
If  the  work  should  not  be  duly  proceeded  with  the  council  to 
be  at  liberty,  upon  three  days'  notice  in  writing  to  Wallace, 
to  employ  others  to  finish  the  same,  and  deduct  the  costs 
from  his  allowance ;  the  contract  not  to  be  assignable ;  all  the 
materials  delivered  on  the  ground  to  become  the  property  of 
the  council,  &c. 

That  Wallace  proceeded  with  the  work,  and  executed  a  large 
portion  of  it,  but  did  not  complete  it  by  the  day  named,  after 
which  it  was  taken  out  of  his  hands  by  the  architect  acting 
under  the  authority  of  the  building  committee  of  the  council, 
and  plaintifi"  was  employed  by  such  architect  so  acting  to 
finish  it,  to  be  paid  by  estimate  as  he  proceeded,  without  any 
written  or  sealed  contract,  or  any  specific  price  being  agreed 
upon  ;  that  the  plaintifi"  did  proceed  and  completed  the  work, 
finding  materials,  workmen,  &c.,  to  the  satisfaction  of  the 
architect ;  that  he  was  from  time  to  time  paid  sums  of  money 
on  account,  twenty-five  per  cent,  on  the  periodical  estimates 
being  retained,  and  in  the  end  leaving  a  balance  of  ^1051 
12s.  6d.,  due  him,  for  which  this  action  was  brought,  and  for 
which  the  jury  found  a  verdict  in  his  favour.  The  architect 
of  the  defendants  certified  to  the  correctness  of  this  balance 
as  due  the  plaintifi".  A  building  committee,  of  which  the 
warden  was  chairman,  was  appointed  by  the  council  by  a 
by-law  No.  2,  of  the  25th  June,  1852,  and  their  report  of 
the  11th  November,  1853,  that  the  work  had  been  taken 
out  of  the  contractor's  hands  for  default,  and  its  completion 
entrusted  to  others  to  be  employed  by  the  architect,  was 
approved  and  adopted  by  the  council. 

Leave  was  reserved  at  the  trial  to  defendants  to  move  to 
enter  a  nonsuit  on  the  ground  that  the  defendants  not  having 
contracted  with  the  plaintiff  under  seal,  were  not  liable  in  law, 
and  that  £6,000  only  being  authorized  by  by-law  on  the  works, 
the  committee  exceeded  that  sum  independent  of  the  balance 
claimed  by  the  plaintiff  in  this  action,  and  therefore  defend- 
ants are  not  liable  therefor. 

A  rule  nisi  was  obtained  accordingly  by  McMichael,  and 
cause  shewn  thereto  by  Freeland. 
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Macaulay,  C.  J. — If  any  thing,  this  is  perhaps  a  stronger 
case  in  favour  of  the  action  than  Marshall  v.  The  School  Trus- 
tees of  Kitley  (4  U.  C.  C.  P.  373,)  decided  in  this  court  last 
term,  but  I  cannot  satisfactorily  distinguish  it  in  principle. 
My  own  view  of  it  is,  that  the  plaintiff  should  recover  on  the 
evidence,  but  my  learned  brothers  adhering  to  the  views 
expressed  by  them  in  the  former  case,  the  result  must  be 
the  same,  and  the  rule  nisi  for  a  nonsuit  be  made  absolute. 

Per  cur. — Rule  absolute. 


In  The  Court  of  Error  and  Appeal. 

PiM,  Appellant  v.  The  Municipal  Council  of  Ontario, 
Respondent. 

The  foregoing  judgment  having  been  appealed  from,  the 
decision  was  reversed  and  the  rule  discharged. 

For  the  facts  of  the  case,  see  the  preceding  judgment. 

The  case  was  argued  in  appeal  by  Freeland  for  appellant, 
and  McMiehael  for  respondent. 

The  Chancellor. — The  present  state  of  the  law  upon  the 
subject  is  a  reproach  to  the  administration  of  justice  in  Eng- 
land. It  may  be  that  the  evil  calls  for  legislative  interference, 
but  if  the  legislature  will  neither  declare  the  law  nor  alter 
it,  courts  of  justice  are  bound  to  place  their  decisions  upon 
some  principle  intelligible  to  the  public  and  sufficient  for 
their  guidance. 

It  is  said,  I  believe,  in  the  case  now  under  appeal,  that 
the  decisions  in  the  English  court  harmonise  and  negative 
the  right  of  the  present  plaintiff  to  relief.  But  the  cases 
which  have  arisen  since  the  decision  in  the  court  below  shew 
that  the  judgments  in  the  English  courts  are  in  direct  con- 
flict, and  are  so  treated  by  the  learned  judges  by  whom  they 
were  pronounced.  In  Smart  v.  The  Guardians  of  the  Poor 
of  the  West  Ham  Union  (24  L.  Times,  277),  Park,  B.,  says. 

The  case  which  has  been  cited  and  relied  upon  for  the 
plaintiff  is  a  case  with  which  I  cannot  agree.  It  would  in 
effect  overrule  several  previous  decisions  of  this  court;  and 
Alderson^  B.,  adds,  ''I  quite  agree  with  the  observation  of 


PIM  V.  THE  MUNICIPAL  COUNCIL  OF  ONTARIO. 


305 


my  brother  Parh^  in  reference  to  the  judgment  in  Clark 
V.  The  Guardians  ot  The  Cuckfield  Union  (16  Jur.  686),  as  it 
is  directly  in  opposition  to  several  cases  decided  by  the  court 
upon  similar  questions.  To  these  cases  we  should  adhere 
until  they  are  overruled  by  a  court  of  error."  While  in  the 
case  alluded  to,  Mr.  Justice  Wightman  admits  his  inability  to 
reconcile  his  own  judgment  with  the  cases  in  the  Exchequer  ; 
and  in  Henderson  v.  The  Australian  Steam  Navigation 
Company  (25  L.  Times,  234),  which  is,  I  believe,  the  latest 
case  upon  the  subject,  Mr.  Justice  Crompton  says  with 
becoming  candor,  "At  the  same  time  I  cannot  distinguish  this 
from  Diggle  v.  The  Blackwall  Kailway  Company  (5  Ex.  442, 
reported  also  14  Jur.  937),  Homersham  v.  The  Wolverhampton 
Waterworks  Company  (6  Ex.  137).  I  cannot  disguise  from 
myself  that  we  are  deciding  the  case  in  opposition  to  these 
authorities,  which  have,  however,  I  believe,  excited  some 
surprise."  See  also,  and  contrast  Clark  v.  The  Cuckfield 
Union,  16  Jur.  686,  and  Sanders  v.  St.  Neots  Union  (8  Q.  B. 
810),  with  Diggle  v.  The  Blackwall  Railway  Company  (Ub. 
Sup.)  and  Lamprell  v.  The  Guardians  of  The  Poor  of  The 
Billericay  Union  (3  Ex.  283),  and  other  cases  in  the  Exchequer. 

It  cannot  be  doubted,  therefore,  that  the  authorities  in  the 
English  courts  conflict,  and  it  is  certainly  difficult,  moreover, 
to  extract  from  them  any  satisfactory  principle  for  our 
guidance.  But  the  cases  have  been  so  often  collected,  and 
so  fully  commented  upon  of  late  days,  and  are  so  familiar 
to  every  one  conversant  with  the  subject,  that  it  would  be 
mere  pedantry  to  enter  upon  a  detailed  review  of  them  here. 
I  shall  content  myself,  therefore,  with  a  short  statement  of 
the  principle  upon  which,  in  my  humble  opinion,  the  judg- 
ment of  the  court  below  ought  to  be  reversed. 

The  action  in  this  case  is  brought  upon  an  executed  con- 
tract. The  court  house  had  been  built  under  the  supervision 
and  to  the  satisfaction  of  the  defendants'  architect  before 
action  brought.  The  justice,  therefore,  of  compelling  the 
the  defendants  to  pay  for  the  work,  labour,  and  materials,  of 
which  they  have  had  the  benefit,  is  obvious  ;  and  if  there  be  a 
principle  upon  which  they  are  to  be  absolved  from  that  just 
liability,  it  must  be  the  principle,  that  being  a  corporation, 
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their  will  cannot  be  expressed  except  through  their  common 
seal ;  and  as  they  are  incapacitated  from  making  their  own 
will  known,  except  through  their  common  seal,  so  it  cannot 
be  implied  by  courts  of  justice,  from  their  conduct,  so  as  to 
subject  them  to  any  liability  either  in  tort  or  assumpsit. 

Now  it  will  be  found,  I  apprehend,  that  there  never  was 
any  such  universal  rule  as  that  which  has  been  supposed. 

The  old  notion  certainly  was,  that  a  corporation  being  a 
body  politic,  and  invisible,  could  neither  act  nor  speak, 
except  by  its  common  seal,  (Bro.  Abr.  Tit.  Corporations  and 
Capacities,)  or  as  it  was  expressed  in  argument  in  Eex  v. 
Bigg,  (3  P.  W.  423,)  the  common  seal  was  the  hand  and  seal 
of  the  corporation.  But  that  dogma,  never  well  founded  in 
point  of  reason,  was  from  the  first  subject  to  considerable 
qualification,  and  has  undergone,  from  time  to  time,  still 
further  limitations. 

Matters  of  small  amount  and  frequent  recurrence  were 
always  treated  as  exceptions  from  the  rule.  It  is  diiOficult  to 
understand  the  principle  upon  which  that  class  of  cases  is 
said  to  have  proceeded.  Had  the  rule  rested  upon  a  different 
foundation  it  might  have  been  relaxed  for  purposes  of  con- 
venience, but  being  a  rule  of  necessity,  and  not  of  policy,  it 
is  difficult  to  understand  how  it  can  be  made  to  consist  with 
the  cases  to  which  I  have  referred.  See  observations  of 
Macaulay^  C.  J.,  in  Marshall  v.  The  School  Trustees  of 
Kitley  (4  C.  P.  U.  C.  373),  and  of  Fatteson,  J.,  in  Beverley 
V.  The  Lincoln  Gas  Light  &  Coke  Co.  (6  A.  &  E.  844.) 
In  Henderson  v.  The  Australian  Steam  Navigation  Com- 
pany, already  cited,  (25  L.  T.  234,)  Urie,  J.,  says,  "  It 
would  be  very  dangerous  to  rest  the  exception  upon  the 
ground  of  frequency  or  insignificance  ;  nor  do  I  gather  from 
the  cases  that  that  has  been  put  forward  as  the  principle. 
Certainly,  as  to  trading  corporations,  the  exception  has  not 
been  so  limited ;  and  I  think  that  the  soundest  principle  on 
such  a  matter  is  to  look  to  the  nature  and  subject  matter  of 
the  contract,  and  if  that  is  found  to  be  within  the  fair  scope 
of  the  purposes  of  incorporation,  to  hold  the  contract  bind- 
ing, even  though  not  under  seal."  The  doctrine  propounded 
by  Mr.  Justice  Urle^  if  it  be  sound,  and  I  very  much  inclino 
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to  think  it  so,  would  furnish  a  solution  for  most  of  the 
difficulties  which  have  arisen  upon  the  subject ;  but  upon 
that  point,  which  does  not  necessarily  arise  in  the  case  before 
us,  we  need  not  express  any  opinion,  because  the  plaintiff's 
right  to  maintain  this  action  may  be  restgd^„as_it^^  s^^^  to 
me,  on  well-established  principles. 

When  it  had  been  determined  that  the  corporate  will  might 
be  ascertained  in  certain  cases  otherwise  than  through  the 
common  seal,  and  that,  as  a  necessary  consequence,  assump- 
sit might  be  maintained  in  such  cases,  either  by  or  against 
corporations  even  upon  executory  contracts,  the  difficulty  of 
maintaining  the  rule  as  to  torts  and  executed  contracts  must 
have  been  obvious.  Had  the  old  dogma  been  maintained  in  its 
integrity,  a  corporation  could  not  have  been  liable  in  tort 
unless  the  agent  had  been  appointed  or  the  act  adopted  under 
the  corporate  seal,  and  in  no  case  could  a  promise  have 
been  implied  by  law  from  conduct ;  and  upon  reasoning  of  that 
sort  the  liability  of  corporations  under  such  circumstances 
has  been  from  time  to  time  resisted.    But  the  inconvenience 
and  injustice  of  such  a  rule  was  felt  to  be  intolerable.  Had 
this  been  the  law,  corporations  would  have  been,  as  Mr. 
Justice  Coleridge  has  expressed  it,  a  great  nuisance. — Hall 
V.  Mayor  of  Swansea  (5  Q.  B.  544).    And  it  is  now  well 
settled  that  corporations  aggregate  are  liable  in  tort  although 
there  has  been  nothing  under  the  common  seal  authorising 
the  agent,  or  adopting  his  act.    Yarborough  v.  The  Bank  of 
England  (16  East  6),  Smith  v.  Birmingham  Gas  Company 
(1  A.  &  E.  526),  Eastern  Counties  Railway  Co.  v.  Broom  (15 
Jur.  297).   Again,  when  land  has  been  used  and  occupied  by  a 
corporation,  the  law  implies  a  promise  to  pay  a  reasonable 
compensation.    Dean  and  Chapter  of  Bochester  v.  Pierce 
(1  Camp.  466),  Mayor  of  Stafford  v.  Till  (4  Bing.  75),  Lowe 
V.  London  and  North  Western  Railway  Co.  (17  Jur.  375). 
And  when  money  has  been  wrongfully  received,  assumpsit 
for  money  had  and  received  may  be  maintained.    Hall  v. 
The  Mayor  of  Swansea  (5  Q.  B.  526). 

Now,  if  trover  and  trespass  may  be  maintained  under  tke 
circumstances  to  which  I  have  alluded,  and  if  the  law  implies 
a  contract  when  land  has  been jused^  or  monejrs  wrongfully 
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received,  it  is  difficult  to  understand  why  the  same  principle 
should  not  be  applied  wherever  the  contract,  being  legal,  has 
been  executed,  and  the  corporation  . ljm.xeceived  all  that  it 
could  have  demanded'if  there  had  been  a  contract  under  the 
corporate  seal.  The  argument  seems  to  me,  I  must  confess^ 
conclusive.  In  Hall  v.  The  Mayor  of  Swansea  (5  Q.  B. 
526),  Lord  Denman  rests  the  judgment  of  the  court  of 
Queen's  Bench,  which  has  not,  I  believe,  been  questioned, 
upon  the  ground  of  necessity ;  and  that  language  of  Lord 
Denman  has  been  since  translated  by  Lord  Oamphell  to  mean 
"no  other  than  a  moral  necessity  ;  that  the  defendants  should 
pay  their  debts  ;"  or  as  Mr.  Justice  Urle  has  expressed  the 
same  sentiment,  "  that  it  was  absolutely  necessary  that  the 
defendants  should  be  compelled  to  do  that  which  common 
honesty  required." — Low  v.  The  London  and  North  Western 
Railway  Company  (17  Jur.  376).  Now,  if  the  necessity 
in  Hall  v.  The  Mayor  of  Swansea  was  the  moral  necessity 
of  compelling  the  defendants  to  do  what  common  honesty 
required,  assuredly  that  necessity  exists  to  as  great  an  extent 
at  least  in  cases  circumstanced  like  the  present,  when  the 
consideration  has  been  executed  and  the  corporation  has 
received  all  that  it  could  have  required  if  there  had  been  a 
formal  contract  under  the  corporate  seal. 

But  the  distinction  between  executed  and  executory  con- 
tracts does  not  depend  upon  the  reason  of  the  thing,  however 
clear  :  it  has  been  repeatedly  recognised  by  judges  of  the 
greatest  eminence ;  in  The  East  London  Waterworks  Com- 
pany V.  Bailey  (4  Bing.  287,)  Best,  C.  J.,  in  enumerating  the 
cases  in  which  a  corporation  is  liable,  although  no  contract  has 
been  executed  under  the  corporate  seal,  says,  "  The  first  is 
when  the  contract  is  executed  ;  in  that  case  the  law  implies 
a  promise,  and  a  deed  under  seal  is  not  necessary,  as 
we  have  lately  decided  in  The  Mayor  of  Stafford  v.  Till, 
when  it  was  holden  that  a  corporation  might  maintain 
assumpsit  for  the  use  and  occupation  of  the  land."  And  in 
Beverley  v.  The  Lincoln  Gas  Light  and  Coke  Company  (6 
4-  &  E.  845),  Mr.  Justice  Patteson,  who  delivered  the 
judgment  of  the  court  of  Queen's  Bench  says,  "In  the 
progress,  however,  of  these  exceptions  it  has  been  decided 
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that  a  corporation  may  sue  in  asssumpsit  on  an  executed 
parol  contract ;  it  has  also  been  decided  that  it  may  be 
sued  in  debt  on  a  similar  contract ;  the  question  now  arises 
on  the  liability  to  be  sued  in  assumpsit.  It  appears  to  us 
that  what  has  been  already  decided  in  principle  warrants  us 
in  holding  that  the  action  is  maintainable." 

It  is  said,  however,  that  the  distinction  between  executory 
and  executed  contracts  was  exploded  by  Church  v.  The  Impe- 
rial Gas  Light  and  Coke  Company  (6  A.  &  E.  846),  which  has 
been  treated  by  some  as  a  governing  case  upon  the  subject. 
I  am  not  certain  that  Lord  Denman's  language,  properly 
interpreted,  means  that ;  his  lordship's  object  was  to 
negative  the  distinction  between  executed  and  executory 
contracts — not  generally — but  as  to  contracts  of  a  particular 
class :  contracts  which  would  be  valid  without  the  corporate 
seal ;  and  in  parts  of  the  judgment  the  language  is  dis- 
tinctly limited  to  that  object;  it  is  said,  for  instance,  at 
page  859,  "  assuming  it,  therefore  to  be  now  established  in 
this  court  that  a  corporation  may  sue  or  be  sued  in  assump- 
sit upon  executed  contracts  of  a  certain  kind,  among  which 
are  included  such  as  relate  to  the  supply  of  articles  essential 
to  the  purposes  for  which  it  is  created,  the  first  question  will 
be,  whether,  as  affecting  this  point,  and  in  respect  of  such 
contracts,  there  is  any  sound  distinction  between  contracts 
executed  or  executory."  The  question  proper  in  that  princi- 
ple is  strictly  confined  to  contracts  of  the  particular  class 
to  which  I  have  referred,  and  viewed  as  a  solution  of  that 
question,  the  judgment  is  quite  sound  ;  it  must  be  admitted, 
however,  that  the  language  in  other  parts  is  much  less 
guarded,  and  that  the  case  has  been  often  assumed  to  be  an 
authority  for  the  general  proposition.  The  Mayor  of  Ludlow 
V.  Charlton  (6  M.  &  W.  815),  Clark  v.  The  Guardians  of 
the  Cochfield  Union  (16  Jur.  686). 

In  answer  to  the  argument  deduced  from  Church  v.  The 
Imperial  Gas  Light  and  Coke  Company,  and  the  subsequent 
authorities  in  which  that  case  has  been  recognised,  an 
argument  which  possesses,  I  must  admit,  considerable  force, 
I  have  to  say,  first,  that  the  point  was  not  decided.  Secondly, 
that  Lord  Denman's  reasoning  as  an  argument  for  the 
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general  proposition,  is,  in  my  humble  judgment,  quite  con- 
clusive. And,  lastly,  that  since  the  decision  of  the  case 
alluded  to,  the  distinction  in  this  respect,  between  executory 
and  executed  contracts,  has  been  recognised  by  the  Court  of 
Queen's  Bench,  including  Lord  Denman  himself,  on  more 
occasions  than  one,  and  has  received  the  sanction  of  other 
judges  of  still  geater  eminence.  In  Sanders  v.  The  Guar- 
dians of  St.  Neots  Union  (8  Q.  B.  810),  Lord  Denman^ 
delivering  the  judgment  of  the  Court  of  Queen's  Bench, 
says,  "  A  motion  in  this  case  was  made  for  a  new  trial  on  the 
ground  that  no  contract  under  seal  was  proved  against  the 
defendants.  But  we  think  that  they  could  not  be  permitted  to 
take  the  objection,  inasmuch  as  the  work  in  question,  after  it 
was  done  and  completed,  was  adopted  by  them  for  the  pur- 
poses connected  with  the  corporation.''  In  Doe  dem.  Pen- 
nington V.  Tanniere  (12  Q.  B.  1013),  the  same  learned  judge 
observes,  ^'  To  enforce  an  executory  contract  against  a  cor- 
poration, it  might  be  necessary  to  shew  that  it  was  by 
deed ;  but  where  the  corporation  have  acted  as  upon  an 
executed  contract,  it  is  to  be  presumed  against  them  that 
every  thing  has  been  done  that  was  necessary  to  make  it  a 
binding  contract  upon  both  parties,  they  having  had  all  the 
advantage  they  would  have  had  if  the  contract  had  been 
regularly  made."  In  The  Fishmonger's  Company  v.  Kobert- 
son  (5  M.  &  G.  193),  Chief  Justice  Tindal  says,  "  The 
question  therefore  becomes  this,  whether,  in  the  case  of  a 
contract  executed  before  action  brought,  where  it  appears 
that  the  defendants  have  received  the  whole  benefit  of  the 
consideration  for  which  they  bargained,  it  is  an  answer  to  an 
action  of  assumpsit  by  the  corporation,  that  the  corporation 
itself  was  not  originally  bound  by  such  contract,  the  same 
not  having  been  made  under  their  common  seal.  Upon  the 
general  ground  of  reason  and  justice  no  such  answer  can  be 
set  up."  Lastly,  in  The  Governor  and  Company  of  Copper 
Miners  in  England  v.  Fox,  Lord  Campbell  intimates  his 
opinion  that  the  distinction  between  executory  and  executed 
contracts  had  not  been  exploded  by  Church  v.  The  Imperial 
Gas  Light  and  Coke  Company. 

Upon  the  whole,  I  quite  concur  in  the  principle  enunciated 
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upon  the  subject  so  often  and  so  clearly  by  his  lordship,  the 
Chief  Justice,  and  by  the  late  Chief  Justice  of  the  Court  of 
Common  Pleas  ;  I  am  of  opinion  that  the  distinction,  in  this 
respect,  between  executed  and  executory  contracts  is  sound, 
and  ought  to  be  maintained.  I  do  not  disguise  from  myself 
that  this  opinion  is  opposed  to  many  cases  in  the  Exchectuer^ 
and  to  much  that  is  to  be  found  elsewhere ;  but  when  thes.e_ 
decisions  are  in  such  '  manifest  and  painful  coxMot^^^ 
becomes  the  duty  of  the  court  to  adopt  that  conclusion  which 
appears  upon  t£ej\iBTr™m 

of  justice ;  and  for  the  reasons  already  stated,  I  am  of 
opinion  that  the  plaintiff  is  ^tifleJ^ 

decision  of  the  Court  of  Common  Pleas  should  be  reversed. 


Hagarty,  J. — I  wish  to  state  very  briefly  the  grounds  on 
which  I  consider  the  plaintiff  in  this  case  entitled  to  recover. 

It  is  undisputed  that  he  completed  the  work  remaining  to 
be  done  under  the  sealed  contract  entered  into  with  the  first 
contractor  Wallace.  That  he  worked  regularly  under  the 
architects  of  the  defendants,  who  were  authorised  by  reso- 
lutions of  the  council  to  employ  persons  to  do  this  very  work. 

The  defendants  were  incorporated  for  the  express  purpose 
of  erecting  a  gaol  and  court  house,  and  were  declared  "  to 
have  all  corporate  powers  necessary  for  the  purpose  of  car- 
rying into  effect  the  object  of  their  erection  under  such 
provisional  municipal  council,  and  none  other."  Nothing  is 
said  in  the  statutes  as  to  their  having  a  corporate  seal,  or 
how  they  are  to  contract. 

The  plaintiff  has  proved  that  he  did  the  work — its  value, 
and  that  the  defendants  are  in  possession  of  it,  using  it  as 
their  gaol  and  court  house  and  council  chamber,  and  the 
courts  of  assize  and  nisi  'prius  sit  regularly  therein. 

We  are  now  asked  by  the  defendants  to  support  them  in 
ignoring  all  this,  and,  assuming  that  they  never  contracted 
to  employ  the  plaintiff  or  pay  him  for  his  work,  I  hope  and 
believe  the  law  will  not  be  found  so  rigid  in  its  application  to 
the  wants  of  communities.  I  will  not  pretend  to  reconcile 
all  the  cases  in  this  point.  I  find  that  corporations  are  held 
liable  in  trespass ;  in  trover ;  in  case  for  non-feasance ;  in 
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assumpsit  for  money  had  and  received,  and  many  other 
cases  in  which  the  acts  complained  of  in  the  implied  promise 
sought  to  be  enforced  were  not  proveable  by  their  common 
seal.  This,  without  enterilig  upon  the  constantly  cited  cases 
in  which  some  variance  seems  to  exist  in  the  language  held  by 
the  different  courts  as  to  the  peculiar  circumstances  under 
which  a  departure  from  the  law  is  generally  applicable  to  cor- 
porations requiring  them  to  contract  under  seal,  is  allowable. 

The  cases  I  have  referred  to  are  those  in  which  there 
seems  to  be  no  dispute  as  to  the  liability. 

The  presence  of  the  corporate  seal  seems  required  to  speak 
the  voice,  to  shew  the  assent  of  the  corporations.  In  the  cases 
put,  the  liability  is  enforced  without  the  evidence  under  seal^ 
on  the  intelligible  ground,  that,  having  done  a  wrong  thing, 
they  must  not  be  heard  to  say  they  did  not  either  agree  to 
do  it  under  seal,  or  so  promise  to  make  restitution. 

I  am  aware  of  the  important  difference  between  trading 
and  municipal  corporations,  and  I  desire  to  bear  them 
constantly  in  mind.  In  the  well-known  Hall  v.  Mayor,  &c., 
of  Swansea,  5  Q.  B.  547,  Lord  Denman  says,  "  If  the  corpo- 
ration have  helped  themselves  to  another's  money,  it  would 
be  absurd  to  say  that  they  must  bind  themselves  under  seal  to 
return  it." 

FattesoTiy  J.,  says,  ^'  The  true  ground  is  necessity.  It  can- 
not be  expected  that  a  corporation  should  put  their  seal  to  a 
promise  to  return  moneys  which  they  are  wrongfully  re- 
ceiving." 

Once  having  conceded  that  trover  for  a  wrongful  conver- 
sion of  chattels,  and  assumpsit  for  money  had  and  received 
will  lie  against  a  corporation,  municipal  or  trading,  it  really 
seems  to  me,  with  the  deepest  respect  for  the  opinion  of  those 
who  differ  from  me,  to  be  a  play  upon  words  to  hold  that 
they  can  enter  into,  occupy,  and  use  as  their  own  a  building 
erected  for  them  by  another,  and  ignore  all  liability  therefor. 
They  could  not  resist  an  action  of  trover  at  plaintiff's  suit 
for  any  loose  bricks  or  boards  which  he  had  left  lying  on 
this  land ;  but  having  affixed  the  same  bricks  and  boards  to 
their  freehold,  they  can  say  they  belong  to  them,  and 
refuse  to  pay  for  them  in  an  action  for  the  price. — Australian 
Steam  Navigation  Company  v.  Marzetti  (11  Ex.  228.) 
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I  cannot  see  that  it  is  the  law  of  the  land  to  consider  the 
distinction  between  executed  and  executory  contracts  as 
exploded.  Nor  can  I  regard  the  cases  in  which  corporations 
may  be  held  liable  without  seal  as  confined  to  those  of  small 
amount  and  daily  occurrence. 

Collridge,  J.,  in  the  last  cited  case,  says,  "  What  then  is 
the  principle  on  which  the  importance  of  the  act  or  sum 
has  been  held  to  make  a  difference  in  the  right  to  recover 
against  a  corporation  ?" 

I  do  not  consider  a  decision  of  this  case  in  the  plain- 
tiff's favour  in  any  way  countenancing  a  right  to  sue  a  corpo- 
ration for  damages  on  an  executory  contract  not  under  seal, 
which  they  have  repudiated  before  the  work  was  done  or 
accepted  by  them.  I  am  quite  willing  to  maintain  the  rigor 
of  the  law  on  that  point.  The  distinction  appears  broad  and 
intelligible  between  such  cases  and  the  present.  The  evi- 
dence in  this  case  removes  all  diifficulty  on  the  question  of 
acceptance  by  the  defendants  of  the  plaintiff's  work ;  they 
were  incorporated  expressly  to  build  this  court  house  and 
gaol ;  they  engaged  the  plaintiff  to  build  it,  and  they 
take  it  from  him  and  for  two  years  use  it  as  such,  and  in  it  they 
transact  all  their  official  business  as  their  official  habitation. 

The  case  cited  on  the  argument  of  Henderson  v.  The 
Australian  Steam  Navigation  Company,  (25  L.  T.  234, 
also,  5  E.  &  B.  40  j  )  has  gone  far  towards  aiding  a  decision  in 
favour  of  the  plaintiff.  And  it  is  expressly  upheld  in  a  still 
more  recent  case,  decided  8th  of  May,  1856,  R-euter  v. 
Electric  Telegraph  Company  (27  Law  Times  167  Q.  B.,) 
Lord  Campbell  says,  "No  reliance  can  be  placed  upon 
the  objection,  that  the  defendants  are  a  corporation,  and  that 
the  agreement  on  which  they  are  sued  is  not  under  seal. 
They  are  a  corporation  for  carrying  on  a  particular  business, 
and  the  services  done  by  the  plaintiff  were  in  the  direct 
course  of  the  business  which,  by  their  charter,  they  are  to 
carry  on.  We  adhere  to  the  decisions  of  this  court  in 
Henderson  v.  Australian  Steam  Navigation  Company  (5  E. 
&  B.  409,)  and  Copper  Miners  v.  Fox  (16  Q.  B.  229.) 

Judgment  for  appellant  and  rule  of 
the  court  below  reversed. 
40  VOL.  IX. 
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Gaskin  V.  Wales. 

Contract — Assumpsit  for  non-completion  thereof — Damages. 

Upon  a  contract  to  do  certain  work  within  a  specified  time  with  a  penalty 
of  £4  per  week  in  case  of  default  as  rent  of  the  premises, 

Held — 1.  That  the  condition  to  pay  the  £4  per  week,  althoug.h  not  incorpo- 
rated in  the  specifications,  formed  a  covenant  on  the  part  oft  the  defendant 
to  pay  that  sum  for  so  long  as  his  contract  should  remain  unperformed 
after  the  day  limited.  2.  That  an  action  would  lie  at  the  suit  of  the 
plaintiff  to  recover  this  sum  from  the  defendant,  notwithstanding  the 
agreement  specified,  it  was  to  be  deducted  from  the  last  payment. 
3.  That  the  £4  per  week  is  to  be  regarded  as  liquidated  damages,  and 
not  as  a  penalty.     Richards,  J.,  dissenting. 

Declaration. — That  defendant  by  deed,  in  consideration 
of  <£T95  to  be  paid  him  by  plaintiff,  agreed  to  do  the  exca- 
vations and  mason's  and  plasterer's  work  necessary  for  build- 
ing a  dwelling  house  for  plaintiff  in  a  substantial  and 
workmanlike  manner,  according  to  certain  plans  and  specifi- 
cations, on  or  before  the  1st  of  September,  1854,  when 
defendant  was  to  give  plaintiff  possession,  and  in  default 
defendant  agreed  to  pay  plaintiff  <£4  per  week,  as  rent  or 
compensation  for  each  week  the  said  agreement  remained 
unperformed  after  the  1st  of  September,  1854.  Averment, 
that  defendant  did  not  complete  and  finish  the  work  on  or 
before  the  1st  of  September,  1854 ;  and  that  plaintiff  did  not 
receive  possession  until  the  1st  of  March,  1855,  being  24 
weeks ;  nor  did  defendant  pay  plaintiff  ^4  per  week  for 
the  said  24  weeks,  or  any  of  them. 

Pleas — 1.  Non  est  factum,  2nd.  That  defendant  did 
fulfil  his  agreement.  3rd.  That  he  did  not  finish  the  work 
by  the  1st  of  September,  1854,  by  the  leave  and  license  of 
the  plaintiff.  4th.  That  plaintiff  did  not  perform  and  did 
not  pay  the  .£795  according  to  the  tenor  and  effect  of  the 
deed.  5th.  Payment  of  the  £4  per  week  for  20  weeks. 
6th.  That  after  the  breach,  and  before  the  commencement  of 
this  suit,  in  a  final  settlement  of  accounts  between  plaintiff  and 
defendant,  plaintiff  was  indebted  to  defendant  in  £100,  and  in 
consideration  that  defendant  had  agreed  to  give  plaintiff  three 
months  for  the  payment  thereof,  plaintiff  agreed  to  waive  all 
claim  for  damages,  by  reason  of  the  breach.  7th.  That  by  the 
deed  it -is  provided  that  the  £4  per  week  should  be  deducted 
from  the  last  payment  to  be  made  by  plaintiff,  and  that 
defendant  after  the  making  of  the  deed,  and  in  pursuance  of 
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the  terms  of  the  contract,  finished  the  whole  of  the  work  by 
him  to  be  finished,  and  that  after  completion  defendant 
delivered  the  work  to  plain tifi"  in  full  satisfaction,  discharge, 
and  performance  of  the  contract  by  defendant,  and  plaintiff 
accepted  the  same  in  full  satisfaction,  &c.,  and  plaintiff  there- 
upon after  such  acceptance  paid  defendant  the  full  amount 
of  the  last  payment  which  was  to  be  made  by  him  to  defen- 
dant, in  pursuance  of  the  contract.  Issue  was  taken  on 
these  pleas. 

The  trial  was  had  at  Kingston,  in  May,  1859,  before 
BurnSy  J.  The  contract,  dated  the  14th  of  February,  1854, 
made  between  plaintiff  of  the  first  part,  defendant  of  the 
second  part,  and  W.  R.  as  surety  for  defendant,  of  the  third 
part,  was  put  in  and  proved.  By  it  defendant  agreed  to  do 
the  excavations,  mason's  and  plasterer's  work  necessary 
for  building  a  dwelling  house  for  plaintiff,  on  a  lot  in  the 
city  of  Kingston,  belonging  to  the  plaintiff,  in  a  good,  sub- 
stantial and  workmanlike  style,  in  accordance  with,  and 
agreeable  to  the  plans  and  specifications  thereto  annexed, 
and  signed  and  sealed  by  plaintiff  and  defendant.  The 
plaintiff  covenanted  to  pay  defendant  £195,  in  manner  stated; 
and  for  the  faithful  performance  by  defendant  according  to 
the  said  plans  and  specifications,  the  surety  covenanted  with 
plaintiff  that  defendant  should  keep  the  covenants  and  agree- 
ments therein  on  his  part  to  be  kept,  and  should  do  the  work 
in  every  respect  as  contained  in  the  said  plans  and  specifi- 
cations. 

At  the  end  of  the  specifications  were  added  conditions  : 
"  The  whole  of  the  before  specified  works,  together  with  any 
other  not  herein  specified,  which  might  be  necessary  to  com- 
plete the  entire  building,  agreeably  to  the  true  intent  and 
meaning  of  the  plans,  or  to  the  architect's  explanations,  and 
working  drawings  to  be  hereafter  furnished,  shall  be  done 
by  the  contractor  in  a  perfectly  sound,  clean,  and  workman- 
like manner,  to  the  entire  satisfaction  of  the  architect ;  and 
the  contractor  shall  provide  all  and  every  description  of 
labour  and  materials  of  the  best  quality  of  their  respective 
kinds,  sufficient  for  the  full  completion  of  his  contract. 
Should  any  portion  of  the  work  be  done  contrary  to  plans  or 
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directions,  the  same  shall  be  altered  without  delay,  and  made 
in  accordance  with  drawings  or  explanations,  and  the  expense 
of  such  alteration  to  be  borne  by  the  contractor."  There 
were  several  other  conditions  as  to  the  alterations  of  the 
plan,  authority  of  the  superintendent  over  workmen  or 
materials,  extra  work,  &c.,  not  material  to  be  set  forth.  Then 
followed :  "  The  work  to  be  progressed  with  as  fast  as 
is  practicable,  and  no  delay  caused  to  the  carpenters,  and  the 
entire  buildings,  including  fence  walls,  finished,  and  the 
premises  cleaned  and  levelled  off,  and  undisturbed  possession 
given  thereof  on  or  before  the  1st  day  of  September  next 
ensuing,  and  in  default  thereof,  you  shall  pay  a  rental  for 
excess  of  time,  over  and  above  the  1st  day  of  September 
next,  at  the  rate  of  £4  currency  per  week,  the  amount  of 
such  rent  to  be  deducted  from  your  last  payment  on  the  con- 
tract. The  contractor  to  find  good  and  sufficient  surety  to 
be  bound  with  himself  in  the  sum  of  £200  currency,  for  the 
due  performance  of  his  contract."  "In  witness  whereof  we 
have  hereto  set  our  hands  and  seals  this  14th  of  February, 
1854."    Signed  and  sealed  by  plaintiff  and  defendant. 

The  plaintiff  gave  evidence  shewing  the  work  specified  was 
not  finished  until  long  after  the  1st  of  September,  1854 — not 
till  the  spring — the  latter  part  of  April,  1855.  About 
Christmas,  1854,  the  plaintiff  told  the  carpenter  who  was 
engaged  to  do  that  portion  of  the  work,  that  he  need  not 
hurry,  for  he  (plaintiff)  would  not  put  his  family  into  it.  The 
architect  who  superintended  swore  that  the  defendant  could 
have  completed  his  work  by  the  1st  of  September,  if  he  had 
put  on  men  enough.  The  defendant's  counsel  objected  that 
the  contract  was  a  joint  contract,  and  not  several,  and  that 
as  defendant  did  at  last  complete  the  work,  the  presumption 
was  that  the  £4  per  week  was  deducted  by  the  plaintiff  out 
of  his  last  payment,  and  that  the  damages  were  not  fixed.  The 
learned  judge  overruled  the  objections.  The  defendant  gave 
evidence  that  plaintiff  had  said  to  a  man  employed  by  their 
carpenter,  in  reference  to  their  work,  that  he  did  not  care 
about  his  house  being  finished  till  he  came  back  from  England, 
but  that  plaintiff  did  not  go  to  England  with  the  idea  that 
the  house  was  to  be  delayed  till  his  return.    The  learned 
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judge  reserved  leave  to  the  defendant  to  move  on  his  objec- 
tions, if  the  court  should  think  there  was  any  thing  in  them, 
and  that  the  damages  were  not  liquidated ;  and  the  jury  found 
for  plaintiff,  damages  £96. 

In  Easter  Term,  Richards^  Q.  C,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  evidence ; 
that  there  was  no  right  to  sue  for  the  penalty,  but  that  the 
plaintiff's  remedy  was  limited  to  deducting  the  £4  per  week 
from  the  last  payment  accruing  to  defendant  on  the  contract, 
and  that  damages  were  not  liquidated  by  the  contract,  or  for 
a  nonsuit  upon  the  leave  reserved. 

Read^  Q.  C,  shewed  cause  in  Trinity  Term.  The  con- 
tract was  the  several  contract  of  the  defendant.  [^Richards 
gave  this  up,  as  also  the  objection,  that  it  was  to  be  presumed 
the  plaintiff  had  deducted  the  £4  per  week  from  the  last  pay- 
ment.] The  damages  are  clearly  liquidated.- — Denton  v. 
Bichmond,  1  C.  &  M.  734,  in  which  Vaughan,  B.,  refers  to 
Astley  V.  Weldon,  2  B.  &  P.  350  ;  Birch  v.  Stephenson,  3 
Taunt.  469.  It  has  been  asked,  where  was  the  agreement  to 
pay  £4  per  week  ?  It  is  true  it  is  not  in  the  articles  of  agree- 
ment, but  it  is  in  the  specifications  annexed  to  the  agree- 
ment, which,  though  drawn  up  in  January,  1854,  as  in- 
formation to  those  who  might  desire  to  contract,  must  be 
treated  as  incorporated  with  the  articles  as  part  of  what 
defendant  had  agreed  to  do.  He  agreed  to  do  certain  work 
by  a  certain  day  on  plaintiff 's  land.  He  was  lawfully  in 
possession  of  the  land  up  to  that  time  for  the  performance  of 
the  work,  and  he  agreed  that  if  he  continued  in  possession 
after  that  day  to  complete  the  work,  he  would  pay  a  rental 
for  the  land.  The  contract  and  the  whole  of  the  specifica- 
tions are  to  be  read  together,  and  there  is  at  least  an  implied 
covenant  to  pay  this  rent. — Randall  v.  Lynch,  12  Ea.  179 ; 
Earl  of  Shrewsbury  v.  Gould,  2  B.  &  A.  487 ;  Duke  of  St. 
Alban's  v.  Ellis,  16  Ea.  352 ;  Sampson  v.  Easterby,  9  B.  & 
C.  505,  afiirmed  in  Exch.  6  Bing.  644 ;  Courtney  v.  Taylor, 
6  M.  &  a.  851. 

Richoirds,  Q.  C,  referred  to  the  fact  that  the  specifications 
were  drawn  up  in  January,  1854,  and  the  contract  was  not 
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executed  until  the  14th  of  Pebruarj  following.  The  speci- 
fication was  a  mere  proposal.  The  contract  is  to  do  the  work 
according  to  the  plans  and  specifications  annexed,  and  says 
nothing  about  paying  rent,  damages  or  penalty,  if  it  is  not 
done  by  the  day  fixed  ;  therefore  the  contract  negatives  the 
idea  that  this  part  of  the  proposal  was  accepted.  But  if  this 
be  binding  on  defendant  as  an  agreement,  it  must  be  taken 
as  an  express  contract,  specifying  also  the  mode  of  payment, 

by  deducting  from  the  last  amount  the  defendant  was 
entitled  to  receive.  The  fixing  £4:  per  week  is  no  more  a 
part  of  the  contract  than  the  fixing  the  mode  of  payment  is, 

by  deducting,  and  no  action  Avill  lie,  as  the  parties  have 
agreed  upon  another  remedy,  which  remedy  the  plaintiff 
waived  by  paying  the  full  balance  due.  He  cannot  change 
the  nature  of  the  contract  by  his  neglect  to  take  advantage 
of  its  express  terms. 

Draper,  C.  J. — During  the  argument  the  nisi  prius 
record,  and  the  exhibits  produced  at  the  trial,  were  not  in 
court,  and  the  learned  counsel  argued  under  the  disadvantage 
of  not  certainly  knowing  their  contents.  We  have  them 
before  us  now,  and  find  that  the  articles  of  agreement  were 
executed  on  the  14th  of  February,  1854,  and  that  the  speci- 
fications, though  purporting  to  be  drawn  up  in  the  month  of 
January  preceding,  were  signed  and  sealed  by  plaintifi" 
and  defendant,  though  not  by  the  surety,  on  the  day  the 
articles  were  executed,  and  were  at  the  time  of  the  execution 
of  those  articles  annexed  thereto,  at  least  the  articles  so 
stated. 

The  questions  arising  are — 1.  Whether  there  is  any  cove- 
nant on  the  part  of  the  defendant  to  pay  £4  per  week  for 
so  long  as  his  contract  should  remain  unperformed  after  the 
1st  of  September,  1854.  2.  Whether,  if  so,  an  action  will 
lie  for  this  sum,  or  whether  the  plaintiff  has  no  other  remedy 
but  to  deduct  it  from  the  last  payment ;  and  3rd,  whether 
the  £4  per  week  is  to  be  regarded  as  a  penalty,  or  as  liqui- 
dated damages. 

I  do  not  feel  any  difficulty  as  to  the  last  two  questions. 
No  authority  was  cited  to^establish  that  the  plaintiff  can  have 
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no  remedy  for  the  <£4  per  week,  except  to  deduct  it  from  the 
last  sum  due  to  the  defendant.  Assuming  for  the  moment 
the  right  to  recover  the  £4  per  week,  the  case  of  Fletcher  v. 
Dyche,  (2  T.  R.  32,)  shews  that  if  the  now  defendant  had 
brought  an  action  for  the  price  of  the  work,  this  stipulated 
sum  might  have  been  set  off ;  but  in  order  to  make  it  the 
subject  of  set  off,  it  must  be  a  debt,  and  if  a  debt,  it  would  be 
capable  of  being  set  off  not  merely  against  the  last  payment 
accruing,  but  against  any  other  debt  which  the  plaintiff  had  a 
right  to  claim  from  the  defendant.  I  do  not  regard  the 
expression  used  as  confining  the  plaintiff  to  this  remedy,  it  is 
rather  to  be  looked  on  as  the  defendant's  assent  to  a  ready 
mode  of  the  plaintiff 's  obtaining  the  stipulated  damage  for 
defendant's  non-performance.  It  might  easily  have  happened 
that  all  that  actually  remained  due  to  defendant  when  the 
work  was  completed,  would  be  insufficient  to  pay  for  this 
quasi  demurrer,  and  if  so,  according  to  the  defendant's  argu- 
ment, the  plaintiff  would  be  without  remedy  for  the  excess. 

As  to  the  question  of  liquidated  damages,  the  cases  cited 
by  Mr.  Read  establish  the  proposition  contended  for  by  him 
on  the  part  of  the  plaintiff.  Fletcher  v.  Dyche,  already 
referred  to,  Reynolds  v.  Bridge,  (2  Jur.  N.  S.  1164,)  and 
Gilmour  v.  Hall,  (10  U.  C.  Q.  B.  309,)  are  all  to  the  same 
effect. 

The  first  question  is  the  only  one  on  which  I  have  felt  a 
serious  doubt. 

It  was  put  by  Mr.  Bead  on  the  footing  of  an  implied  cove- 
nant ;  I  am  not  prepared  to  hold  that  it  can  be  sustained 
on  that  ground.  The  rule  as  laid  down  by  ParJce,  B.,  in 
the  Great  Northern  B.  W.  Co.  v.  Harrison,  (12  C.  B.  576,) 
is,  that  the  whole  of  a  specification  is  not  to  be  considered  as 
incorporated  with  the  deed  or  contract,  but  only  so  much  of 
it  as  that  deed  refers  to.  Here  the  question  is,  whether  the 
terms  of  the  deed  are  sufficient  to  refer  to  and  include  the 
whole  of  the  writing  annexed,  that  part  of  it  headed  "  con- 
ditions," as  well  as  that  part  which  consists  of  what  may 
more  properly  and  strictly  be  treated  as  specifications.  I 
think  this  must  depend  on  the  intention  of  the  parties  to  be 
collected  from  the  two  instruments,  but  more  especially  of 
course  from  the  deed  containing  the  defendant's  covenant. 
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It  must  be  conceded  that  these  so-called  specifications 
were  prepared  some  weeks  before  the  contract  was  made,  in 
order  no  doubt  to  obtain  tenders  for  the  work,  and  that  in 
them  is  expressed  not  merely  those  things  which  are  usually 
understood  by  the  term  specifications,  but  also  those  other 
terms  and  conditions  which  the  contractor  was  expected  to 
submit  to  and  be  bound  to  fulfil.  If  the  term  specifications, 
as  used  in  the  contract,  can  be  properly  held  to  mean  all 
that  is  contained  in  the  instrument  annexed  thereto,  then  the 
covenant  to  do  the  mason  work,  &c.,  of  the  dwelling  house 
"  in  accordance  with,  and  agreeably  to,  the  plans  and  speci- 
fications "  thereto  annexed,  would  include  the  payment  of 
the  <£4  per  week  as  much  as  it  would  include  any  matter 
strictly  falling  within  the  more  limited  but  usually  accepted 
meaning  of  the  word  specification,  and  the  covenant  would 
be  express,  and  not  merely  implied. 

The  instrument  annexed  is  divided  into  two  parts,  specifi- 
cations and  conditions.  If  all  the  "  conditions"  are  held  to 
be  excluded  from  the  covenant  upon  the  ground  that  they  are 
not  specifications,  and  therefore  are  not  referred  to  in  the 
contract,  then  there  is  no  express  covenant  as  to  the  work- 
manship being  done  to  the  satisfaction  of  the  architect,  nor 
as  to  the  quality  of  the  materials,  nor  as  to  many  other 
things,  which,  though  under  this  heading  of  conditions,  are  of 
a  character  belonging  to  a  specification  of  what  the  contractor 
was  to  perform,  or  to  submit  to  in  the  doing  the  work  itself, 
such  as  alterations  of  the  plan,  the  authority  of  the  architect 
to  reject  materials,  or  the  performance  of  extra  work.  Nor 
is  there  any  stipulation  as  to  the  time  when  the  contract  is, 
on  the  part  of  the  defendant,  to  be  fulfilled.  Without  import- 
ing these  into  the  contract  it  would  be  very  imperfect,  and 
would  not  be  what  it  is  plain  was  within  the  intention  of  both 
plaintifi"  and  defendant  in  entering  into  it. 

But  if  for  the  purpose  of  giving  efi'ect  to  what  the  parties 
certainly  intended,  it  is  necessary  to  give  a  more  extended 
meaning  to  the  word  specifications  annexed  to  the  contract, 
than  its  common  acceptation  warrants ;  or  in  other  words, 
if  we  cannot  but  see  that  such  was  the  meaning  in  which  it 
was  used,  and  that  it  refers  to  the  instrument  annexed  in  all 


GASKIN  V.  WALES. 


321 


its  particulars,  then  can  it  be  said,  that  while  the  time  at 
which  the  work  is  to  be  completed  is  included  within  the 
defendant's  covenant,  the  condition  to  pay  the  <£4  per  week 
is  not ;  I  cannot  help  saying  that  in  my  opinion  the  clearly 
expressed  meaning  and  intention  of  these  parties  is  to  include 
the  whole.  Not  content  with  referring  to  the  plans  and 
specifications  thereto  annexed,  as  the  guide  for  the  perfor- 
mance of  the  worh^  they  refer  to  the  fact  that  the  plaintiff  and 
defendant  have  signed  and  sealed  them  on  the  same  day  that 
the  contract  itself  bears  date,  and  the  signing  and  sealing 
being  at  the  foot  of  all  that  is  annexed  to  the  contract,  shews, 
as  I  think,  that  by  the  term  specifications  they  included  every 
thing  to  which  their  hands  and  seals  were  annexed,  and  which 
was  annexed  to  the  contract. 

I  think,  therefore,  on  these  facts,  that  the  case  comes 
fully  within  the  principle  of  the  cases  of  the  Great  Northern 
Railway  v.  Harrison,  (12  C.  B.  576,)  and  of  Knight  v.  The 
Gravesend  Water  Works  Co.,  (2  H.  &  N.  6.) 

Indeed,  I  am  not  satisfied,  though  I  do  not  rest  upon  this, 
that  if  a  count  had  been  framed  upon  this  annexed  instru- 
ment alone,  executed  as  it  is  under  the  hands  and  seals  of  the 
two  parties,  the  plaintiff  would  not  have  been  entitled  to 
recover  upon  it  as  importing  a  covenant  in  itself,  distinct 
from  the  articles  of  agreement,  though  relating  to  the  same 
subject  matter  ;  or,  it  is  open  to  consideration,  whether  we 
might  not,  as  regards  the  plaintiff  and  defendant,  look  at 
both  instruments  as  together  making  one  contract,  in  which 
case  the  plaintiff 's  right  to  recover  would  be  undeniable  ; 
this,  however,  is  only  another  form  of  stating  the  argument 
first  relied  upon,  as  to  the  incorporation  of  the  whole  of  the 
papers  annexed. 

The  Court  of  Queen's  Bench  have,  we  understand,  during 
the  present  term,  given  judgment  in  an  action  brought  by  this 
plaintiff  against  the  surety,  for  the  same  breach,  that  is,  not 
paying  the  .£4  per  week.  Possibly  among  other  reasons  why 
the  surety  should  not  be  held  liable,  it  may  have  been  con- 
sidered, that  as  regards  him  the  right  of  the  plaintiff  to  retain 
from  the  last  payment  to  be  made  to  the  defendant,  might 
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be  considered  as  one  of  the  securities  which  the  surety  had 
a  right  to  look  to  for  his  protection  ;  and  that  the  surety  had 
an  equitable,  if  not  a  legal,  right  to  treat  the  fact  that  the 
plaintiff  made  that  payment  in  full,  without  deducting 
the  <£4  per  week  on  account  of  the  non-completion  of  the 
contract  by  the  stipulated  time,  as  a  bar  to  his  enforcing  the 
demand  against  the  surety  ;  or  the  decision  may  have  turned 
entirely  upon  the  manner  in  which  the  right  of  action  against 
the  surety  was  presented  upon  the  pleadings  ;  however  this 
may  be,  I  do  not  see  any  sufficient  ground  on  which  we  can 
hold  that  the  plaintiff  has  not  a  right  to  recover  against  the 
defendant.  I  think  the  defendant  is  proved  to  have  covenanted 
to  complete  the  work  by  the  1st  day  of  September  next  after 
the  date  of  the  contract,  and  to  pay  <£4  per  week  for  each 
week  after  that  date  that  the  work  should  be  unfinished,  as 
liquidated  damages. 

In  my  opinion,  therefore,  the  rule  should  be  discharged. 

Richards,  J — The  covenant  set  out  in  the  declaration  is 
not  contained  in  the  paper  entitled  articles  of  agreement 
between  the  parties,  but  is  mentioned  on  the  paper  attached 
thereto,  headed  "  specifications  of  excavations,  mason's,  and 
plasterer's  work  to  be  performed  in  building  a  dwelling  house, 
&c.,  for  Captain  Gaskin,  agreeably  to  plans,  &c.,  annexed. 
Kingston,  January  1854."  The  specifications  on  them  are 
then  proceeded  with,  and  they  conclude  as  follows  : 

"  The  work  to  be  progressed  with  as  fast  as  it  is  practic- 
able and  no  delay  caused  to  the  carpenters,  and  the  entire 
building,  including  fence  walls  finished,  and  the  premises 
cleaned  and  levelled  ofi*,  and  undisturbed  possession  given 
thereof  on  or  before  the  first  day  of  September  next  ensu- 
ing, and  in  default  thereof  you  shall  'pay  a  rental  for  excess 
of  time  over  and  above  the  before-mentioned  first  day  of 
September  next  at  the  rate  of  four  founds  currency  per 
week ;  the  amount  of  such  rent  to  he  deducted  from  your 
last  payment  on  the  contract.  The  contractor  to  find  good 
and  sufficient  surety  to  be  bound  with^himself  in  the  sum  of 
two  hundred  pounds  currency  for  the  due  performance  of  his 
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contract.  The  walls  to  be  ready  for  the  roofs  on  or  before 
the  first  day  of  July  next  ensuing. 

"  In  witness  whereof  we  have  hereto  set  our  hands  and 
seals  this  fourteenth  day  of  February,  A.D.,  1854. 
"  Signed,  sealed,  and  delivered  in  the  presence  of, 
(Signed)       "  Thos.  Clark. 

(Signed)         "  Wm.  Wales,  L.S. 

"R.  Gaskin  L.S." 

The  articles  of  agreement  are  dated  the  14th  of  February, 
1854,  between  Robert  Gaskin,  ship-owner,  of  the  first  part, 
William  Wales,  builder,  of  the  second  part,  and  William 
Rudston,  hardware  merchant,  surety  for  the  said  William 
Wales,  of  the  third  part.  The  party  of  the  second  'part 
agrees  to  perform  the  excavations,  mason's,  and  plaster- 
er's work  that  may  be  necessary  to  be  done  and  performed 
in  and  about  the  erection  or  building  of  a  dwelling  house  on 
the  vacant  lot  on  the  corner  of  King  and  Emily  streets 
in  Kingston,  belonging  to  the  said  party  of  the  first  part, 
which  said  excavation,  mason-work  and  plastering  are  to  be 
done  in  a  good  substantial  and  workmanlike  style,  and  in 
accordance  with,  and  agreeable  to,  the  plans  and  specifica- 
tions hereunto  annexed  and  signed  and  sealed  by  the  parties 
of  the  first  and  second  part,  and  dated  the  14th  day  of 
February,  1854. 

"  The  party  of  the  first  part  agrees  with  the  party  of 
the  second  part  to  pay  for  the  performance  of  the  said  work 
as  mentioned  in  the  said  plan  and  specifications,  unto  the 
party  of  the  second  part,  the  sum  of  £795,  (by  instalments,) 
the  last  payment  of  <£195  to  be  made  when  the  entire  job, 
according  to  said  plan  and  specifications,  is  completed. 

"  For  the  true  and  faithful  performance  of  which  said  job 
or  contract,  according  to  the  said  plan  and  specifications,  the 
party  of  the  third  part  agrees  with  the  party  of  the  first 
part  that  the  party  of  the  second  part  shall  in  all  things  well 
and  truly  keep  the  covenants  and  agreements  herein  above 
on  his  part  and  behalf  to  be  done,  kept,  and  performed,  and 
shall  do  the  said  work  to  be  by  him  done  and  performed 
in  every  respect  as  contained  in  the  said  plan  and  specifica- 
tions. 
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"  In  witness  whereof  the  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above-written. 
"  Signed,  sealed  and  delivered  in  presence  of, 
(Signed)      "  Thos.  Clark. 

(Signed)       "  Wm.  Rudston,  L.S. 

"  Wm.  Wales,  L.S. 
"R.  Gaskin,  L.S." 

We  must  first  consider  if  we  can  properly  construe  the 
specifications  independent  of  the  articles  of  agreement 
attached,  as  a  covenant  between  the  parties,  they  being 
signed  and  sealed  by  the  plaintifi"  and  defendant.  When 
these  specifications  were  drawn  up  they  were  not  intended 
to  constitute  the  entire  agreement  between  the  parties,  for 
the  amount  to  be  paid  for  the  work  and  the  time  of  pay- 
ments are  not  mentioned.  They  are  not  framed  in  a  way  to 
shew  that  an  offer  to  do  the  work  in  the  manner  proposed 
for  a  certain  sum,  even  if  made  in  writing  and  added  to 
the  specifications,  and  all  were  then  signed,  would,  in 
contemplation  of  the  parties,  constitute  the  entire  agree- 
ment between  them.  In  fact,  what  they  have  done  clearly 
shews  that  the  specifications  were  not  framed  with  that 
intent,  for  they  have  actually  drawn  up  a  formal  agreement 
referring  to  these  specifications,  which  was  executed  by  plain- 
tiff and  defendant  and  the  surety. 

Looking  at  the  way  in  which  the  two  papers  are  entitled 
leaves  no  doubt  in  my  mind  as  to  what  the  parties  intended. 
The  specifications  were  intended  to  point  out  the  work  to  be 
done,  the  time  and  manner  of  doing  it,  and  certain  of  the 
terms  on  which  it  was  to  be  done.  The  agreement  was 
intended  to  bind  the  contractor  to  perform  the  work  on  the 
terms  of  the  specifications,  probably  in  all  particulars,  as 
well  as  to  the  amount  to  be  paid  for  delay  as  to  the  time  and 
mode  of  doing  the  work  ;  to  have  a  surety  join  who  should 
covenant  that  the  contractor  would  perform  his  agreement, 
and  to  secure  the  contractor  in  the  price  he  was  to  get  for 
the  work  and  the  time  and  mode  of  payment,  for  which 
purpose  the  plaintiff  entered  into  a  covenant.  As  a  question 
of  intention^  I  do  not  think  there  can  be  any  reasonable 
doubt  that  it  was  not  intended  that  the  instrument  called 
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specifications  should  of  itself  constitute  the  whole  of  the 
agreement  between  the  parties  ;  and  the  fact  of  the  plain- 
tiff and  defendant  signing  and  sealing  them  would  not  neces- 
sarily change  the  question  of  intention. 

If  these  specifications  were  not  sealed  by  the  plaintiff  and 
defendant,  and  the  agreement  had  been  framed  as  it  now 
is,  could  there  be  any  doubt  that  only  such  part  of  the  speci- 
fications as  were  either  expressly  or  by  implication  imported 
into  it  would  constitute  the  agreement  and  covenant  between 
the  parties  ?  If  that  be  so,  then,  why  does  the  signing  and 
sealing  make  any  difference  ?  It  may  be  urged  that  if  the 
specifications  had  only  been  signed  and  not  under  seal,  the 
agreement  would  be  one  of  inferior  character  to  the  sealed 
instrument,  and  therefore  could  only  become  a  covenant  by 
being  imported  into  the  agreement  under  seal,  whilst  the 
memorandum  headed  specifications  being  under  seal  would 
'propria  vigore  constitute  an  agreement  without  the  aid  of 
the  other  instrument. 

There  is  not,  however,  an  express  covenant  in  the  specifi- 
cations. There  are  throughout  very  many  provisions  from 
which,  if  the  specifications  were  the  only  agreement  between 
the  parties,  covenants  might  he  implied  ;  but  they  would  not, 
I  apprehend,  be  implied  against  what  was  the  clear  intention 
of  the  parties,  viz.,  that  the  specifications  themselves  should 
not  constitute  the  agreement  between  them,  but  that  the 
document  which  was  executed  afterwards  should. 

The  language  used  by  Lord  Denman,  in  Aspdin  v.  Austin, 
as  reported  in  5  Q.  B.,  p.  683,  seems  to  lay  down  the  cor- 
rect rule  as  to  implied  covenents.  It  is  as  follows  :  "  Where 
words  of  recital  or  reference  manifested  a  clear  intention 
that  the  parties  should  do  certain  acts,  the  courts  have  from 
these  inferred  a  covenant  to  do  such  acts,  and  sustained 
actions  of  covenant  for  the  non-performance,  as  if  the  instru- 
ments had  contained  express  covenants  to  perform  them. 
But  it  is  a  manifest  extension  of  the  principle  to  hold  that 
where  parties  have  expressly  covenanted  to  perform  certain 
acts,  they  must  he  held  to  have  impliedly  covenanted  for 
every  act  convenient  or  even  necessary  for  the  perfect  perfor- 
mance of  their  express  covenants.    Where  parties  have 
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entered  into  written  engagements  with  express  stipulations^  it 
is  manifestly  not  desirable  to  extend  tliem  by  any  implications ; 
the  presumption  is,  that  having  expressed  some,  the^/  have 
expressed  all  the  conditions  by  which  they  intend  to  be  bound 
under  the  instrument.    *    *    It  is  one  thing  for  the  court 
to  effectuate  the  intention  of  the  parties  to  the  extent  to 
which  they  may  have,  even  imperfectly,  expressed  themselves, 
and  another  to  add  to  the  instrument  all  such  covenants  as 
upon  a  full  consideration  the  court  may  deem  fitting /or  com- 
pleting the  intentions  of  the  parties,  hut  which  they  either 
purposely  or  unintentionally  have  omitted,''    In  James  v, 
Cochrane,  (7  Ex.,)  in  relation  to  implied  covenants.  Baron 
Park  observes  at  p.  177 :   "  No  precise  words  are  neces- 
sary to  constitute  a  covenant ;  provided  we  are  able  to 
collect  an  agreement  by  the  parties,  that  a  certain  thing 
shall  be  done,  that  will  be  sufficient  to  enable  us  to  say  that 
a  covenant  is  created.    But  we  must  be  satisfied  that  the 
language  does  not  merely  show  that  the  parties  contemplated 
that  the  thing  might  he  done,  but  it  must  amount  to  a  hind- 
ing  agreement  upon  them  that  the  thing  shall  he  done.'' 
Sharp  V.  Waterhouse  (7  E.  &  B.  816,)  and  Smith  v.  Mayor 
of  Harwicke,  (2  Scott  N.  S.  652,)  also  seem  to  sustain  the 
views  of  Lord  Benman,  as  laid  down  in  Aspdin  v.  Austin. 
If,  then,  the  specifications  alone  do  not  constitute  a  cove- 
nant between  the  parties,  as  I  think  is  the  case,  then 
by  being  referred  to  in  the  agreement,  are  they  thus 
wholly  imported  into  it,  and  so  constitute  a  part  of  it. 
I  think  not.    The  defendant,  in  covenanting  to  do  the 
work  in  a  good,  substantial  and  workmanlike  style,  adds, 
''and  in  accordance  with,   and  agreeable  to,   the  plans 
and  specifications  hereunto  annexed  ;"  this,  then,  imports 
so  much  of  the  plans  and  specifications  in  the  agree- 
ment as  refer  to  the  manner,  mode  and  time  of  doing  the 
work.    The  most  astute  individual  would  fail  to  find  rea- 
sons to  satisfy  any  one  that  this  reference  to  the  specifica- 
tions imported  into  the  agreement  the  stipulation  that  the 
contractor  was  to  find  good  surety  to  be  bound  with  him  in 
the  sum  of  £200  for  the  due  performance  of  his  contract, 
when,  in  the  very  agreement  itself,  a  different  provision  as 
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to  giving  security  for  its  performance  had  been  made.  The 
specifications  in  relation  to  the  mode  of  giving  security  were 
changed  by  the  agreement ;  the  surety  is  not  bound  with 
defendant  in  the  sum  of  £200,  but  covenants  that  the  defen- 
dant will  keep  his  contracts.  By  what  words,  then,  are  the 
stipulations  as  to  paying  rent  imported  into  the  contract  ? 
The  words  I  have  quoted  do  not  seem  to  me  broad  enough  to 
refer  to  paying  rent  if  the  work  is  not  done  by  a  certain  day. 

Then  the  covenant  by  the  plaintiff  is,  that  he  will  pay, 
not  in  the  mode  pointed  out  by  the  specifications  by  deduct- 
ing certain  rent  from  the  last  payment,  but  for  the  perfor- 
mance of  the  said  work  as  mentioned  and  described  in  the 
said  plan  and  specifications,  the  sum  of  <£795 ;  the  times  of 
paying  several  of  the  sums  are  mentioned,  and  it  then  con- 
cludes as  follows,  as  to  the  last  payment,  "  and  the  remain- 
ing sum  of  £195  when  the  entire  job,  according  to  said 
plan  and  specifications,  is  completed."  There  is  no  refer- 
ence here  to  deductions  for  rent. 

As  a  general  rule,  I  apprehend,  specifications  are  not 
incorporated  into  contracts  unless  by  the  words  of  the  agree- 
ment such  seems  to  be  the  intention  of  the  parties.  In  Great 
Northern  Railway  v.  Harrison,  (12  C.  B.  576,)  in  argument 
the  counsel  referred  to  the  mode  of  payment  by  the  contract ; 
Parh,  B.,  at  p.  602,  observed,  "  The  provision  as  to  pay- 
ment is  not  incorporated  in  the  contract ;  but  only  the 
quantities,  size,  shape,  and  times  and  place  of  delivery." 
The  counsel  further  remarked,  it  is  competent  to  the  plain- 
tifi's  in  construing  the  contract,  to  look  to  any  portion  of  the 
specification  which  tends  to  throw  light  upon  the  contract ;  to 
which  Park,  B.,  replied,  "  The  reference  to  the  specification 
does  not  make  the  whole  of  it  part  of  the  deed."  And 
again,  in  giving  judgment  at  p.  609,  he  says,  "  We  must 
look  at  the  recitals  of  the  deed  which  refer  to  the  specifica- 
tion ;  in  construing  it  we  are  not  to  incorporate  the  whole 
of  the  specification  or  of  the  tender,  hut  only  so  much  there- 
of as  the  deed  refers  to.''  In  this  case  many  of  the  authori- 
ties on  implied  covenants  are  collected  and  commented  on. 
The  case  of  Knight  v.  Water  Works  Company,  reported  in 
2  H.  &  N.,  page  6,  was  decided  on  the  ground,  that  by  the 
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deed  the  specifications  were  imported  into  it,  and  in  that 
case  the  seal  of  the  defendants  was  affixed  to  the  specifica- 
tion, but  the  judgment  of  the  court,  as  I  understand  it,  goes 
on  the  express  ground  that  the  specifications  are  imported 
into  the  deed.  Bramwell,  B.,  said,  "  There  is  no  covenant  in 
express  terms.  *  *  The  deed  recites  that  a  specification  has 
been  made  shewing  the  work  which  was  to  be  done,  and  that 
the  plaintiffs  had  agreed  to  do  it  according  to  the  specifica- 
tions and  drawings,  and  in  the  manner^  and  in  all  respects 
as  therein  mentioned;"  in  argument  plaintiff's  counsel 
stated,  "  The  deed  letting  the  work  to  the  plaintiffs  is  an  im- 
plied covenant  by  the  defendants  that  they  will  perform  their 
part  of  the  matters  set  down  in  the  specification.  The 
specification  is  incorporated  with,  and  is  part  of  the  deed. 
The  seal  of  the  company  has  been  affixed  to  it."  The 
defendant's  counsel,  in  reply,  said,  "  The  seal  of  the  com- 
pany was  affixed  to  the  specifications  solely  for  the  purpose 
of  identifying  it ;  the  specifications  form  no  part  of  the 
contract.  Certain  provisions  in  it  were  adopted  and  others 
omitted  in  the  deed  which  contains  the  agreement  between 
the  parties." 

The  language  of  some  of  the  judges  in  this  case  is  broad 
enough  to  lead  to  the  conclusion  that  when  a  specification  is 
imported  into  a  deed,  every  thing  in  it  becomes  a  part  of  the 
contract,  except  in  so  far  as  the  specification  may  be  incon- 
sistent with  the  deed.  In  relation  to  the  point  under  discus- 
sion in  that  case,  the  doctrine  is  perfectly  correct,  because 
there  by  the  specification  the  work  was  to  be  excavated  by 
plaintiff  to  a  certain  depth,  when  the  defendant  was  to  erect 
a  pump  and  permit  the  pumping  to  be  performed  by  it. 
That  in  fact  was  the  mode  pointed  out  of  doing  the  work  in 
the  specifications,  and  plaintifi"  had  covenanted  to  do  the 
work  according  to  the  specifications. 

It  is  difficult,  however,  in  a  case  like  this  to  find  an 
authority  expressly  in  point.  Pollock^  C.  B.,  says  in  the  case 
last  referred  to,  "  In  fact  every  case  where  a  covenant  is 
implied  must  stand  on  its  own  foundation,  and  there  is  great 
difficulty  in  arguing  from  the  analogy  of  other  cases.  The 
question  always  is,  what  is  the  reasonable  conclusion  to  be 
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drawn  from  all  the  matters  at  which  the  court  are  entitled 
to  look." 

In  this  case  I  think  the  reference  to  the  specifications  in 
the  covenant  rather  shews  they  were  signed  and  sealed  for 
purposes  of  identification.  Defendant  covenants  to  perform 
the  work  in  a  good  substantial  manner,  and  in  accordance 
with,  and  agreeable  to,  the  plans  and  specifications  hereunto 
annexed^  and  signed  and  sealed  by  the  parties  of  the  first  and 
second  part,  and  dated  the  fourteenth  day  of  February,  1854." 

On  the  whole,  then,  I  am  of  opinion  that  the  specifications 
of  themselves  do  not  contain  as  an  express  covenant  the 
agreement  set  out  in  the  declaration ;  that  the  specifica- 
tions are  not  altogther  imported  into  the  agreement  made 
between  the  parties  ;  nor  are  they  any  part  of  the  agreement, 
except  as  imported  into  it  by  the  agreement  itself.  I  am  of 
opinion  the  covenant  declared  upon  forms  no  part  of  the 
agreement  between  the  parties,  but  is  only  referred  to  in  the 
specifications,  and  not  imported  into  the  covenant. 

I  understand  an  action  was  brought  against  the  surety  on 
his  covenant  in  the  Court  of  Queen's  Bench,  and  that  that 
court  held  the  surety  was  not  liable.  If  the  covenant 
declared  on  is  a  part  of  the  agreement  entered  into  by  the 
defendant,  I  should  say  the  surety  was  frimd  facie  liable 
on  his  covenant,  and  the  rule  which  would  hold  the  defen- 
dant here  liable  would  also  make  the  mxQij  prima  facie  liable. 

As  the  majority  of  the  court  take  a  different  view  from 
what  I  do  of  the  case,  it  is  probable  I  am  wrong,  but  in  an 
action  of  this  kind  I  think  no  strained  construction  should  be 
given  to  an  agreement  for  the  purpose  of  creating  a  liability 
in  the  nature  of  a  penalty  which  the  parties  have  not  ex- 
pressly agreed  to,  when,  if  the  plaintiff  has  really  sustained 
injury  from  the  work  not  being  completed  by  the  time 
limited  for  that  purpose,  he  can  recover  substantial  damages 
by  bringing  an  action  for  the  breach  of  the  covenant  to  com- 
plete the  work  by  a  certain  day  ;  as  to  which  there  is  little 
doubt  that  such  a  covenant  is  imported  into  the  agreement. 

HAaARTY,  J.,  concurred  with  the  Chief  Justice. 

Rule  discharged,  Bichards,  J.,  dissentiente. 
42  VOL.  IX, 
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McCoRMicK  V.  Park  et  al. 

Garnishee — Attachment  of  debt — Who  may, 

A.  being  a  member  of  two  firms  composed  of  A.  &  B.  and  A.  &  C,  upon  a 
judgment  obtained  by  a  third  party,  D.,  against  the  firm  of  A.&  B.,  obtained 
a  garnishee  order,  and  attached  the  debt  as  a  member  of  the  firm  of  A.  & 
C,  the  firm  of  D.  &;  E.  being  indebted  to  them. 

Held,  that  under  the  circumstances,  the  debt  was  not  attachable,  the  statute 
using  the  words,  **  any  other  person"  is  indebted  to  the  judgment  debtor. 

Morphy  obtained  a  rule  calling  upon  the  defendants  to 
sliew  cause  why  the  order  made  in  this  cause,  and  dated  the 
15th  of  July,  1859,  should  not  be  rescinded,  and  the  plaintiff 
be  at  liberty  to  amend  the  endorsement  on  the  fi.  fa,  in  this 
cause  by  adding  the  amount  by  which  the  same  was  reduced 
under  the  said  order,  on  the  ground  that  Thomas  F.  Park, 
the  defendant,  and  Theodore  J.  Park,  mentioned  in  the  affi- 
davit filed,  could  not  attach  the  debt  due  by  the  defendants, 
the  said  Thomas  F.  Park  being  at  the  time  a  member  both 
of  the  firm  of  Thomas  F.  Park  and  Theodore  J.  Park,  and  of 
Thomas  F.  Park  and  John  McLeod. 

The  order  complained  of  was  made  by  Burns,  J.,  to  the 
efi'ect  that  the  endorsement  of  the  writ  of  fieri  facias  in  this 
cause  be  reduced  by  the  sum,  first,  of  X103  2s.  5d.,  and  by 
the  further  sum  of  15s.,  being  the  costs  of  registering  judg- 
ments ;  or  that  credit  be  given  to  the  defendants  for  the  said 
several  sums  upon  the  writ  of  fi.  fa. 

The  affidavit  on  which  the  rule  was  moved  set  forth  that 
the  plaintiff  recovered  a  judgment  against  the  defendants  for 
about  £196  lis.  5d.,  whereon  2,fi,fa.  was  issued  and  placed 
in  the  sheriff's  hands,  endorsed  to  levy  £148  3s.  2d.  debt, 
£48  8s.  3d.  costs,  15s.  for  costs  of  certificate  of  judgment, 
and  £3  8s.  for  writs.  That  Thomas  F.  Park  and  Theodore 
J.  Park  afterwards  attached  this  judgment  debt  by  a  garni- 
shee order,  to  satisfy  a  judgment  recovered  by  them  against 
the  plaintiff  in  this  cause,  and  one  Dixie.  That  Thomas  F. 
Park  and  Theodore  J.  Park,  without  notice  to  the  plain tifi" 
McCorraick,  obtained  an  order,  and  the  defendants  in  this 
cause  paid  over  the  amount  of  the  judgment  against  them  to 
the  said  Thomas  F.  and  Theodore  J.  Park,  and  then  the 
defendants  obtained  the  foregoing  order.  That  (as  defen- 
dant is  informed  and  believes)  Thoma '  F.  and  Theodore  J. 
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Park  were,  at  the  time  they  obtained  the  judgment  against 
plaintiffs,  McCormickand  Dixie,  and  now  are  co-partners  in 
business,  and  that  Thomas  F.  Park  and  John  McLeod,  when 
the  judgment  was  recovered  against  them,  were  and  are  co- 
partners in  business,  Thomas  P.  Park  being  a  member  of  both 
firms. 

A,  Prince  shewed  cause,  arguing  that  Thomas  F.  Park 
was  a  creditor  who,  in  the'words  of  the  183rd  section  of  the 
Common  Law  Procedure  Act,  1856,  "  had  obtained  a  judg- 
ment "  against  the  plaintiff  in  this  cause,  and  therefore  was 
entitled,  under  the  194th  section,  to  attach  any  debt  due  to 
the  plaintiff.  That  this  remedy  was  not  the  less  applicable 
because  Thomas  F.  Park  was  himself  one  of  the  persons  to 
whom  the  plaintiff  was  indebted,  and  was  also  debtor  to  the 
plaintiff.  There  were  two  firms,  one  debtor  to  McCormick, 
the  other  his  creditors,  having  recovered  judgment,  the  latter 
might  attach  the  debt  due  by  the  former,  and  the  plaintiff 
has  no  ground  to  complain.  He  receives  his  debt  by  paying 
another  debt.  He  referred  to  Nonell  v.  Hullett,  (4  B.  &  A. 
646,)  Harwood  v.  Lee,  (2  Dy.  196  a,)  Hodges  v.  Cox,  (Cro. 
Ell.,  843,)  Locke  on  foreign  attachment,  34. 

Morphy  contra,  suggested  this  would  open  the  door  to 
fraud  and  collusion.  That  the  question  really  was  reduced 
to  this,  whether  a  man  could  attach  a  debt  due  by  himself. 

Draper,  C.  J. — The  194th  section  of  this  act  enables  a  judg- 
ment creditor,  on  his  affidavit  that  judgment  is  recovered  and 
is  still  unsatisfied,  and  to  what  amount,  and  that  ant/  other 
person  ''  is  indebted  to  the  judgment  debtor,  and  is  within 
the  jurisdiction,  to  obtain  an  attaching  order  making  such 

other  person  the  garnishee,  who  may  be  summoned  to 
shew  cause  why  he  should  not  pay  what  he  owes  the  judg- 
ment debtor  to  the  judgment  creditor.  Here  Thomas  F. 
Park,  or  his  attorney,  must  have  made  an  affidavit  that  he 
himself  and  the  other  defendant  McLeod  were  indebted  to 
McCormick,  and  that  McCormick  was  indebted  to  himself 
and  Theodore  J.  Park.  Unless  the  introduction  of  McLeod's 
name  makes  the  difference,  then  Thomas  F.  Park's  judgment 
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creditor  is  attaching  a  debt  due  by  himself  to  McCormick. 
But  Nonell  v.  Hullett  is  a  strong  authority  the  other  way, 
where  Abbott^  C.  J.,  said  in  reference  to  a  plea  of  foreign 
attachment,  "  the  custom  pleaded  in  this  case  is,  that  the 
plaintiff  in  the  mayor's  court  may  attach  money  in  the  hands 
of  '  other  person  or  persons,'  but  not  that  he  may  attach 
money  either  in  his  own  hands,  or  money  that  is  in  the  joint 
possession  of  himself  and  his  partner."  It  is  stated  in  the 
affidavit  that  Park  and  McLeod  have  paid  the  money  over  to 
Park  and  Park.  It  would  seem,  however,  from  Turner  v. 
Jones,  (1  H.  &  N.  878,)  that  without  a  judge's  order  for  pay- 
ment, the  garnishee  is  not  discharged ;  and  though  the 
affidavit  discloses  that  there  was  an  order,  it  is  sworn  that 
McCormick  had  no  notice  of  it. 

I  refer  also  to  a  case  recently  decided  in  the  Court  of 
Exchequer,  in  Ireland,  of  Geraghty  v.  Sharkey,  (30  Law 
T.  204,)  which  explains  very  clearly  the  nature  of  debts 
that  may  be  attached,  and  to  Hirsch  v.  Coates,  (18  C.  B. 
758.) 

I  think  the  rule  should  be  made  absolute. 

Per  cur, — -Rule  accordingly. 


The  Bank  op  Upper  Canada  v.  Jardine. 

Bill  of  exchange — Accommodation  acceptor — Time  given  by  holder  with  reser- 
vation of  rights. 

In  an  action  upon  a  bill  of  excliange  by  the  endorsee  against  the  acceptor, 
the  defendant  pleaded  on  equitable  grounds  that  he  was  an  accommodation 

■  acceptor  for  the  drawer,  which  the  plaintiffs  knew,  and  that  upon  the 
receipt  of  collateral  security  the  plaintiffs  gave  time  to  the  drawer  without 
defendant's  consent.  Replication  by  plaintiffs,  that  when  the  time  com- 
plained of  was  given,  it  was  expressly  understood  and  agreed  that  the 
plaintiffs  should  reserve  all  their  rights  against  the  acceptor, 

Held  good  on  demurrer. 

Indorsee  against  acceptor  of  bill  of  exchange,  payable  to 
the  order  of  the  drawer,  and  endorsed  by  him  to  plaintiffs. 

Plea  on  equitable  grounds,  that  defendant  accepted  the 
bill  for  the  accommodation  of  the  drawer,  and  without  value, 
as  plaintiffs  knew  when  they  took  the  bill  and  made  the 
agreement  thereinafter  stated ;  and  that  after  the  endorse- 
ment, and  while  plaintiffs  were  the  holders,  the  drawer  with- 
out the  defendant's  consent  conveyed  to  plaintiffs  certain 
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lands  in  security  for  the  bill,  in  consideration  whereof  plaintiffs, 
without  the  knowledge  and  consent  of  defendant,  agreed  to 
give,  and  did  give,  time  to  the  drawer,  and  thereby  discharged 
the  defendant. 

Keplication. — That  at  the  time  of  making  said  agreement 
and  giving  time,  it  was  expressly  agreed  between  plaintiffs 
and  the  drawer  that  plaintiffs  should  retain  and  release  their 
remedy  on  the  bill  against  all  other  parties  thereto  except 
the  drawer. 

Demurrer  to  the  replication,  because  it  does  not  shew  that 
defendant  had  notice  that  plaintiffs  reserved  their  remedy  on 
the  bill  or  agreed  thereto ;  and  that  by  the  agreement  the 
plaintiffs  prevented  the  defendant  from  paying  the  bill,  and 
collecting  the  amount  from  the  drawer. 

Objections  to  the  plea  were  then  taken,  that  it  did  not 
shew  that  the  acceptor  was  a  surety  for  the  drawer,  nor  that 
plaintiffs  agreed  to  take  and  hold  him  liable  only  as  such 
surety.  Nor  that  the  time  given  extended  beyond  the  time 
when  the  bill  itself  would  mature. 

The  case  was  argued  by  M.  C.  Cameron,  for  demurrer^ 
citing  Kearsley  v.  Cole,  16  M.  &  W.  128  ;  Perley  v.  Loney , 
17  U.  C.  Q.  B.  279  ;  Pooley  v.  Harradine,  7  E.  &  B.  431. 

Q.  Robinson  against  the  demurrer,  cited  Hanscome  v. 
Cotton,  16  U.  C.  B.  98 ;  Parsons  v.  Alexander,  5  E.  &  B. 
262  ;  Bowe  v.  Tipper,  13  C.  B.  257  ;  Price  v.  Barker,  4  E. 
&  B  778 ;  Chitty  on  Bills,  last  ed.  288  ;  Leach  v.  Thomas, 
2  M.  &  W.  426. 

Draper,  C.  J.— Assuming  the  plea  to  be  good,  the  repli- 
cation is  clearly  so,  and  answers  it.  The  cases  cited  on  the 
argument  of  Kearsley  v.  Cole,  (16  M.  &  W.  128,)  Price  v. 
Barker,  (4  E.  &  B.  760,)  Pooley  v.  Harradine,  (7  E.  &  B. 
481,)  must  govern  our  decision. 

Per  Gur. — Judgment  for  plaintiffs. 
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McFarlane  V.  McWhirter. 

Action  hy  assignee  of  sheriff — Bail  bond  to  limits — Discharge  of  sureties  by  cer- 
tificate of  allowance  of  recognizance  under  statute  16  Vic,  ch.  175. 

A.  being  arrested  on  a  ca.  sa.,  gave  bail  to  the  limits  by  bond  to  the  sheriflF 
with  B.  &  C.  as  sureties,  and  afterwards  entered  into  a  recognizance  of 
bail  under  16  Vic,  ch.  175,  with  B.  &  D.  as  sureties,  which  was  impro- 
perly allowed  by  the  judge  of  the  county  court,  it  being  defective  in  form, 
and  executed  before  a  person  who  was  not  a  commissioner  in  the  county 
in  which  it  appeared  to  be  entered  into.  See  McFarlane  v.  Allan,  6  C. 
P.  U.  C.  496,  and  the  same  case  8  C.  P.  76.  The  plaintiff  having  failed 
in  his  suit  against  B.  &  D.,  the  sureties  in  the  recognizance  of  bail, 
brought  this  suit  against  B.  &  C,  the  sureties  in  the  bail  bond  to  the 
sheriff,  having  first  obtained  an  assignment  from  the  sheriff. 

Held,  that  the  sureties  in  the  bail  bond  to  the  sheriff  were  released  from 
liability  by  the  filing  of  the  certificate  of  allowance  of  the  recognizance 
of  bail  under  16  Vic,  175,  although  the  recognizance  itself  was  void  and 
ought  not  to  have  been  allowed. 

The  declaration  alleged  that  the  defendants,  by  their 
bond,  dated  the  15th  of  August,  1853,  to  the  sheriff  of  the 
County  of  Prince  Edward  in  the  penal  sum  of  £638, 
jointly  and  severally  agreed  that  if  David  McWhirter  (a 
prisoner  in  custody)  should  not  depart  the  gaol  limits,  &c. 

Breach. — That  D.  McW.  did  depart  the  gaol  limits  where- 
by the  bond  became  forfeited,  claiming  <£638  damages. 

Plea  by  defendant,  McWhirter,  that  after  the  execution 
of  the  bond,  the  defendant,  with  two  trustees,  entered  into  a 
recognizance  which  was  allowed  by  the  judge,  and  filed  with 
affidavits  of  justification,  and  said  recognizance  remained  in 
full  force,  &c.,  and  delivery  of  the  certificate  of  the  deputy- 
clerk  of  the  Crown  of  the  due  filing,  &c. 

Defendant  Parker  Allen  pleaded  that  after  the  making  of 
the  said  bond  in  the  declaration  mentioned,  and  before  the 
passing  of  the  Common  Law  Procedure  Act,  1856,  and 
before  the  said  David  McWhirter  departed  the  gaol  limits  of 
the  said  County  of  Prince  Edward  as  alleged  in  the  declara- 
tion, the  said  David  McWhirter  did  deliver  to  the  said 
sheriff  of  the  County  of  Prince  Edward  aforesaid  a  certifi- 
cate in  the  said  suit  of  the  plaintiff  against  the  defendant 
David  McWhirter,  in  the  declaration  and  bond  mentioned, 
of  the  proper  officer  of  the  said  Court  of  Common  Pleas,  to 
wit.,  of  Cecil  Mortimer,  deputy-clerk  of  the  Crown  and 
pleas  of  the  said  court  for  the  said  County  of  Prince  Edward  ; 
that  the  recognizance  of  bail  and  affidavit  of  justification 
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mentioned  in  the  fifth  section  of  the  act  of  the  Parliament 
of  the  Province  of  Canada,  held  in  the  10th  and  11th  years 
of  the  reign  of  her  Majesty,  ch.  15,  entitled  "  An  Act  to 
Amend  the  Law  of  Imprisonment  for  Debt  in  Upper  Cana- 
da," in  the  said  suit  of  the  plaintiff  against  the  said  David 
McWhirter,  had  been  duly  filed  in  his  the  said  deputy's 
office  ;  and  the  said  defendant,  Parker  Allen,  further  saith 
that  the  said  departure  of  the  said  David  McWhirter  from 
the  said  gaol  limits  in  the  said  declaration  mentioned  occur- 
red after  the  delivery  of  the  said  certificate  to  the  said 
sheriff  aforesaid. 

The  plaintiff  joined  issue  upon  all  the  pleas,  and  demurred 
to  that  of  Allen's,  assigning  as  some  of  the  matters  of  law 
intended  to  be  argued  on  the  demurrer  to  the  said  replica- 
tion, that  the  replication  alleged  and  set  forth  immate- 
rial matter  in  alleging,  that  the  recognizance  and  affida- 
vit of  justification  were  not  such  as  required  by  the 
statute  mentioned  in  the  said  replication ;  that  the  only 
defence  relied  on  in  the  plea  is  the  delivery  of  the  certificate 
to  the  sheriff,  which  is  a  good  defence  ;  that  the  plaintiff  can- 
not go  behind  the  certificate,  and  that  he  is  estopped  from 
setting  up  the  insufficiency  of  the  recognizance. 

That  prior  to  the  15th  of  August,  1853,  a  judgment  had 
been  obtained  in  this  court  by  the  now  plaintiff  against 
David  McWhirter,  one  of  the  now  defendants,  and  a  writ  of 
capias  ad  satisfaciendum  issued  thereon  to  the  said  sheriff, 
under  which  the  defendant  McWhirter  was  arrested  ;  that 
thereupon  the  bond  in  which  this  action  is  brought  (and 
which  bond  is  set  out  in  the  declaration  in  this  cause)  was 
made  under  the  statute  16  Vic,  ch.  175,  sec.  7,  and  the 
defendant  McWhirter  was  then  admitted  to  the  benefit  of  the 
gaol  limits  of  the  said  county. 

The  facts  material  to  the  decision  are  as  follows :  that 
on  the  12th  of  September,  1853,  the  said  defendant 
McWhirter,  and  one  Matthew  Ruttan  and  the  now  de- 
fendant Parker  Allen  as  the  sureties  of  the  said  McWhirter, 
entered  into  what  purported  to  be  a  recognizance  of  bail  in 
the  form  and  to  the  effect  prescribed  by  the  statute  10  &  11 
Vic.)  ch.  15j  and  the  rule  of  court  in  that  behalf,  which 
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recognizance,  with  the  affidavit  of  justification  prescribed  by 
said  last-mentioned  statute,  and  the  affidavit  of  the  due 
taking  of  said  recognizance  were  filed  in  the  office  of  the  depu- 
ty clerk  of  the  Crown  of  the  said  county  of  Prince  Edward, 
on  the  12th  day  of  September,  1853  ;  that  the  said  recog- 
nizance and  affidavits  were  respectively  entered  into  and 
sworn  before  one  Joseph  Allen,  a  commissioner  for  taking 
recognizance  of  bail  and  affidavits  in  said  court,  who  had 
been  appointed  a  commissioner  for  the  former  Midland 
District ;  that  notice  was  given  of  said  recognizance  and  of 
the  filing  thereof,  and  of  the  sureties,  and  of  their  names, 
residence,  and  addition,  and  that  an  application  for  the 
allowance  of  said  recognizance  would  be  made  to  David  L. 
Fairfield,  the  judge  of  the  said  county  court,  on  the  16th 
day  of  September,  1853,  by  putting  up  such  notice  in  the 
office  of  the  deputy  clerk  of  the  Crown  in  Picton,  but  such 
notice  did  not  come  to  the  knowledge  of  the  plaintifi''s  attor- 
ney at  any  time  before  the  allowance  of  said  recognizance, 
nor  did  he  know  that  a  recognizance  had  been  put  in  until 
some  weeks  afterwards,  nor  was  any  notice  served  on  him  at 
Cornwall,  or  upon  his  agent  at  Toronto ;  that  on  the  said 
16th  of  September,  1853,  an  application  was  made  to  the 
said  judge,  who,  on  the  said  application,  granted  an  order  for 
the  allowance  of  said  recognizance,  and  that  the  said  recog- 
nizance and  order  thenceforth  remained  filed  in  said  office 
until  they  were  sent  to  Toronto  ;  that  on  the  said  17th 
day  of  September,  1853,  the  certificate  of  the  deputy 
clerk  of  the  Crown  of  the  said  county  in  the  said  cause, 
as  prescribed  by  the  8th  sec.  of  the  said  statute  16  Vic, 
ch.  175,  was  delivered  to  the  sheriff  by  said  defendant 
McWhirter,  which  certificate  thenceforth  remained  in  the 
sheriff's  possession  and  on  file  in  his  office  ;  that  after- 
Wards,  in  the  month  of  January,  1854,  the  said  defendant 
McWhirter  left  the  gaol  limits  of  the  county,  which  is 
the  breach  of  the  said  bond  relied  on  in  the  declaration  ; 
that  the  plaintiff  commenced  an  action  against  the  said 
Ruttan  and  Allen  on  the  said  recognizance  on  the  31st  of 
March,  1854 ;  that  Joseph  Allen  had  been  a  commissioner 
in  the  Midland  District  prior  to  1  W.,  IV.,  ch.  6,  and  after- 
wards removed  to  Adolphustown  in  the  county  of  Lennox. 
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H.  Cameron^  for  plaintiff,  and  Richards,  Q.  C,  for  defen- 
dant. The  cases  cited  were  McFarlane  v.  Allen,  6  C.  P. 
U.  C.  496  ;  16  Yic,  175  ;  Eaglefield  v.  Stephens,  2  Dowl. 
438  ;  Humphery  v.  Mitchell,  2  Bing.  N.  C.  619  ;  Stockham 
V.  French,  1  Bing.  365. 

Draper,  C.  J. — This  action  is  founded  on  a  bond  given  to 
the  sheriff  of  Prince  Edward,  under  the  authority  of  16  Vic, 
ch.  175 ;  sec.  7  of  which  enacts,  that  when  any  party  entitled 
to  the  benefit  of  the  gaol  limits  under  the  10  &  11  Vic,  ch. 
15,  shall  be  arrested,  it  shall  be  lawful  for  the  sheriff  of  the 
county  in  which  such  arrest  is  made,  to  take  from  such  party 
so  arrested  a  bond,  with  two  or  more  good  and  sufficient 
sureties,  for  double  the  amount  for  which  such  party  shall 
have  been  arrested,  conditioned  that  such  party  shall  not 
depart  the  gaol  limits,  and  shall  forthwith  surrender  him- 
self to  the  custody  of  such  sheriff  for  recommittal  to  close 
custod}^  upon  any  rule  of  court  or  judge's  order  for  that  pur- 
pose being  made,  and  shall  in  other  respects  observe  and 
obey  all  rules  of  court  and  judge's  orders  in  relation  to  such 
party.  Sec.  8,  if  any  defendant  after  giving  such  bond  to 
any  sheriff  shall  deliver  to  such  sheriff  the  certificate  of  the 
proper  officer  of  the  court,  that  the  recognizance  of  bail 
mentioned  in  the  5th  section  of  10  &  11  Vic,  ch.  15,  has 
been  duly  filed  in  his  office,  such  defendant,  as  well  as  his 
sureties,  shall  thereupon  he  released  and  discharged  from  all 
such  damages  on  occasion  of  any  breach  of  the  condition  of 
their  bond  which  shall  be  committed  subsequent  to  the  date 
of  such  certificate. 

10  &  11  Vic,  ch.  15,  sec.  5,  enacts  that  any  person  arrested, 
or  rendered  in  discharge  of  his  bail,  and  by  law  entitled  to 
the  benefit  of  the  gaol  limits,  may  enter  into  a  recognizance 
of  bail  with  two  sufficient  sureties,  under  a  condition  that 
the  principal  shall  abide  within  the  gaol  limits,  and  not 
depart  unless  released  therefrom  by  due  course  of  law,  and 
shall  obey  all  notices,  orders,  and  rules  -  of  court,  con- 
cerning the  principal  remaining  on  the  limits,  or  being 
remanded  to  close  custody ;  and  the  sureties  shall  immedi- 
ately on  entering  into  the  recognizance  justify  by  affidavit  in 
43  VOL.  IX. 
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double  the  amount  for  wMch  their  principal  was  arrested, 
and  the  recognizance  shall  then  be  filed  in  the  office  of  the 
clerk  or  deputy  clerk  of  the  Crown,  or  clerk  of  the  district 
(county)  court  of  the  district  (county)  in  which  the  arrest 
was  made,  and  notice  of  the  recognizance  and  of  the  sureties 
shall  be  given  to  the  party  at  whose  instance  the  arrest  took 
place  in  the  same  manner  as  in  the  case  of  bail  to  the  action, 
and  upon  production  to  the  sheriff',  by  whom  the  arrest  was 
made,  of  a  certificate  from  the  clerk  of  the  proper  court,  that 
such  recognizance  and  affidavit  have  been  filed  in  his  office,  it 
shall  be  lawful  for  the  sheriff"  to  admit  the  principal  to  the 
limits,  and  the  sheriff"  shall  be  discharged  from  all  responsibi- 
lity respecting  the  principal  after  his  admission  to  the  limits, 
unless  he  be  again  committed  to  close  custody,  subject  to  an 
exception  to  be  entered  to  such  bail,  as  in  cases  of  special 
bail ;  or  by  such  rules  as  the  court  may  direct  and  appoint. 
The  rule  of  Trinity  Term,  13  Vic,  No.  50,  restrained  the 
clerks  of  the  Crown  and  their  deputies  from  granting  the 
certificate  until  a  rule  or  order  for  the  allowance  of  the  bail 
had  been  first  made. 

Section  17  of  16  Vic,  ch.  175,  authorised  the  judges  of 
the  county  courts,  among  other  things,  to  grant  summonses 
and  orders  "  for  the  allowance  of  bail." 

Upon  the  facts  stated  in  the  special  case,  I  should  not,  as 
at  present  advised,  have  granted  an  order  for  the  allowance 
of  the  bail,  as  was  done  by  the  learned  judge  of  the  county 
court  for  the  county  of  Prince  Edward ;  and  I  felt  some 
difficulty  in  agreeing  with  my  learned  brothers  to  set  aside 
the  order  of  my  brother  McLean,  made  at  chambers,  by 
which  this  order  for  the  allowance  of  the  bail  to  the  limits 
was  set  aside.  If  I  had  felt  clear  that  my  brother  McLean 
had  jurisdiction  to  set  aside  this  order,  I  doubt  whether  I 
should  have  brought  myself  to  concur  in  that  judgment. 
This,  however,  would  not  have  helped  the  plaintiff",  as  to  the 
best  of  my  recollection  both  my  brothers  were  in  favour  of 
the  defendant's  application.  The  consequence  of  that  deci- 
sion however  is,  that  the  recognizance  stands  allowed,  and 
is  on  the  files  of  the  court  as  a  record,  together  with  the 
affidavit  of  justification,  and  by  virtue  of  the  allowance,  and 
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in  strict  compliance  with  the  10  &  11  Vic,  ch.  15,  sec.  5, 
and  rule  No.  50,  of  Hilary  Term,  13  Victoria,  the  deputy 
clerk  of  the  Crown  has  issued  a  certificate  of  such  allowance, 
the  production  of  which  to  the  sheriff,  under  10  &  11  Vic, 
ch.  15,  authorises  the  admission  of  the  debtor  to  the  limits, 
and  discharges  the  sheriff  from  all  responsibility  as  to  such 
debtor,  after  his  admission  to  the  limits,  unless  again  com- 
mitted ;  and  under  16  Vic,  ch.  175,  sec  8,  the  deliver^/  of  such 
certificate  to  the  sheriff  releases  and  discharges  the  debtor 
and  his  sureties  from  all  damages  on  occasion  of  any  breach 
of  the  condition  of  the  bond,  committed  subsequent  to  the 
date  of  the  certificate. 

If  there  had  been  any  fraud  or  imposition  in  the  obtaining 
of  the  order  of  the  judge,  for  the  allowance,  or  for  a  rule  for 
the  allowance  of  the  bail,  that  would,  I  apprehend,  be  a  sufii- 
cient  answer  to  the  pleas,,  which  are  in  effect  founded  on  the 
8th  section  of  16  Vic,  ch  175.  But  this  is  not  suggested. 
There  was  undoubtedly  error,  which  in  the  opinion  of  this 
court  prevented  a  recovery  on  the  recognizance  itself,  when 
sued  upon  by  the  plaintiff,  (see  6  U.  C.  C.  PI.  496,)  but  the 
parties  appear  to  have  acted  in  good  faith,  and  though  I 
think  the  order  for  the  allowance  of  the  bail  was  improvi- 
dently,  nay,  I  must  say  improperly  granted,  as  I  under- 
stand the  facts,  still  it  was  granted,  and  the  certificate  was 
issued.  Then  the  language  of  the  16  Vic.  cannot,  I  think, 
be  got  over  ;  the  release  and  discharge  of  the  parties  to  the 
recognizance  is  made  to  depend  on  the  delivery  of  the  certi- 
ficate to  the  sherifl^,  and  I  do  not  see  how  that  is  met  by 
raising  the  question  whether  a  judge's  order  for  the  allow- 
ance of  the  bail  ought  to  have  been  granted.  In  this  view 
of  the  statute  the  defendants  are  entitled  to  our  judgment 
on  the  demurrer,  and  also  to  the  postea. 

The  plaintiff  has  asked  for  leave  to  amend.  I  do  not 
understand  what  amendment  he  proposes.  I  should  have 
no  objection  to  grant  him  leave  to  apply  to  a  judge  in 
chambers  to  amend  his  replication,  if  it  can  be  done  in  this 
stage  of  the  cause,  and  after  a  special  case,  on  which  the  court 
are  to  order  in  whose  favour  the  verdict  is  to  be  entered.  I 
confess  I  do  not  see  what  could  be  successfully  replied,  when 
the  admitted  facts  are  taken  into  consideration. 
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The  giving  a  bail-bond  to  the  sheriff,  which  is  assignable, 
and  which  may  be  followed,  (if  it  must  not  necessarily  be  so,) 
by  "a  recognizance  of  bail,  or  bail-piece,"  of  which  recog- 
nizance and  the  sureties  therein  notice  is  to  be  given,  "as  in 
the  case  of  bail  to  the  action,"  and  subject  to  an  exception 
to  be  entered  to  such  bail  as  is  now  provided  in  cases  of 
special  bail,"  and  which  for  its  perfection  requires  to  be 
allowed  by  rule  of  court  or  a  judge's  order,  suggests  many 
analogies  between  bail  to  the  limits  and  bail  to  the  action-— 
analogies  which  may  be  acted  upon  in  very  many  steps  in 
the  procedings. 

In  cases  of  bail  to  the  action,  not  only^is  the  rule  for  the 
allowance  indispensable,  but  it  must  also  be  served,  or  the 
plaintiff  will  be  justified  in  assuming  the  justification  of  the 
bail  to  have  been  waived.  And  where  there  has  been  fraudu- 
lent practice,  the  courts  have  in  many  cases  set  aside  the  rule 
allowing  the  bail,  though  if  the  bail  alone  had  been  in  fault, 
as  by  false  swearing  iin  the  affidavit  of  justification,  this  has 
been  refused.  But  in  the  first  place,  no  application  has  ever 
been  made  to  the  court  to  set  aside  the  allowance  of  bail,  a 
proceeding  which  I  thought  might  probably  have  been  taken 
after  the  setting  aside  the  order  of  my  brother  McLean,  and 
which  though  it  might  have  been  met  by  the  objection  of 
laches,  could  not,  I  apprehend,  have  been  questioned  on  the 
ground  of  authority  to  entertain  it ;  and  secondly,  there  is  a 
marked  difference  in  the  condition  of  the  bond  in  this  case, 
and  that  of  a  common  bail-bond  to  the  sheriff  on  arrest  on 
mesne  process  ;  there  the  substance  of  the  condition  is,  that 
the  bail  to  the  action  shall  be  put  in  and  perfected,  and  until 
that  is  done  the  bond^  is  not  discharged  ;  but  the  condition 
in  the  present  case  makes  no  reference  to  the  putting  in  a 
recognizance  of  bail  to  the  limits,  while  it  is  expressly 
enacted,  that  by  delivery  to  the  sheriff  of  the  certificate  that 
the  recognizance  and  affidavit  of  justification  have  been  filed, 
(which  certificate  cannot  be  given  until  bail  has  been 
allowed,)  the  principal  and  the  sureties  in  the  bond  to 
the  sheriff  are  released  and  discharged  from  all  liability 
on  the  bond.  The  difference  is  obvious,  and  while  it 
operates^  with  other  reasons  to  leave  no  doubt  on  my  mind 
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as  to  the  judgment  on  the  demurrer  and  the  special  case,  it 
suggests  formidable  difficulties  in  the  way  of  an  application 
to  amend. 

See  Morley  v.  Cole,  1  Price,  103  ;  Holland  v.  White,  2 
B.  &  P.  341 ;  Bignold  v.  Lee,  1  B.  &  C.  285  ;  How  v.  Lacy, 
1  Taunt  119;  Ward  v.  Nethercoate,  7  Taunt  145;  Brown 
V.  Gillies,  1  Chit.  Rep.  373 ;  Pariente  v.  Plumbtree,  2  B.  & 
P.  35 ;  Allingham  v.  Flower,  2  B.  &  P.  246  ;  Moses  v. 
Norris,  4  M.  ife  S.  397 ;  Gould  v.  Berry,  1  Chitty,  Rep. 
143 ;  R.  V.  The  Sheriff  of  London,  2  B.  &  A.  354 ;  R.  v. 
The  Sheriff  of  Middlesex,  2  Dowl.  P.  C.  116  ;  16  Vic,  175. 

Judgment  for  defendants. 


Rachael  Phillips  and  Hannah  Goodler  v.  Sarah  Long 
AND  George  Morgan. 

Estoppel — Outstanding  title  in  third  party — How  far  it  can  be  set  up. 

Held,  that  a  party  possessed  of  premises  is  not  estopped  from  setting  up  as 
an  outstanding  title  against  a  claimant,  a  conveyance  to  a  third  party, 
although  that  third  person  could  not  set  up  the  conveyance  as  a  bar  to  a 
recovery. 

Ejectment  for  the  north  half  of  lot  No.  11,  in  the  second 
meridional  concession  of  Etobicoke. 

At  the  trial,  at  the  Toronto  assizes,  in  April,  1859,  the 
plaintiff  gave  sufficient  evidence  to  shew  title  in  George 
Long,  son  of  the  defendant  Sarah  Long,  and  that  he  died 
a  minor  about  fifteen  years  ago.  They  proved  that  the 
plaintiffs  Rachael  and  Hannah  are  his  sisters,  and  that  he 
left  two  other  sisters  surviving  him,  Sarah  and  Elizabeth ; 
that  the  sister  Sarah  is  dead,  and  that  Elizabeth  was  still 
living. 

There  was  in  reality  no  defence  as  to  the  undivided  share 
of  Hannah  Goodler,  though  some  objections  were  raised  at 
the  close  of  the  plaintiffs'  case,  that  no  actual  ouster  was 
proved,  which  were  overruled.  But  the  right  of  Phillips 
and  his  wife  to  recover  was  denied,  and  the  defendants' 
counsel  put  in  a  deed  dated  the  21st  of  January,  1859,  by 
which,  after  reciting  that  on  the  21st  of  April,  1856, 
Phillips,  his  wife,  and  one  David  Hardison,  had  executed  a 
deed  for  the  purpose  of  conveying  to  Hardison  the  premises 


342 


Common  t>LEAS,  inmiTY  term,  23  vie. 


in  question,  and  that  a  doubt  might  arise  whether  the  certifi- 
cate endorsed  thereon  was  sufficient  under  our  statute  to 
make  the  deed  operative  as  a  conveyance  by  a  married 
woman,  and  that  it  had  been  agreed,  for  the  purpose  of 
confirming  that  conveyance,  that  Phillips  and  his  wife  should 
execute  this  new  deed.  Phillips  and  his  wife  did,  in  con- 
sideration of  the  premises,  and  of  5s.,  grant  the  same  land 
to  the  said  David  Hardison  in  fee  (the  deed  being  made  in 
pursuance  of  the  statute  to  facilitate  the  conveyance  of  real 
property.)  On  this  deed  was  endorsed  a  proper  certificate 
by  two  justices  of  the  peace,  that  Rachel  Phillips  w^as 
examined  before  them,  and  consented  to  convey  her  estate. 
In  reply  the  plaintiffs'  counsel  put  in  the  recited  conveyance 
of  the  21st  of  April,  1856,  on  which  was  endorsed  a  certifi- 
cate by  two  justices  of  the  peace  that  Rachael  Phillips 
was  examined  before  them,  and  consented  to  be  barred  of 
dower  ;  and  likewise  a  deed  made  between  the  same  parties 
dated  the  27th  of  December,  1855,  purporting  to  be  a  con- 
veyance by  Phillips  and  his  wife  to  Hardison  in  fee  of  the 
same  land,  but  without  any  certificate  endorsed ;  and 
lastly,  a  deed  also  dated  the  27th  of  December,  1855, 
whereby  David  Hardison  conyeyed  these  premises  to  James 
Phillips  alone,  by  way  of  mortgage  to  secure  <£137  10s.,  on 
which  was  endorsed,  but  not  proved,  an  assignment,  undated, 
purporting  to  be  made  in  consideration  of  £20,  from  James 
Phillips  to  Kachael  Phillips,  not  saying  she  was  his  wife. 
The  learned  Chief  Justice  on  this  evidence  directed  a  verdict 
for  the  plaintilfs  for  the  undivided  shares  of  Rachael 
Phillips  and  Hannah  Goodler,  and  the  jury  found  accor- 
dingly. 

In  Easter  Term  Boomer  obtained  a  rule  nisi  for  a  new 
trial,  the  verdict  being  contrary  to  law  and  evidence,  and  for 
misdirection  on  the  grounds  that  the  plaintiffs,  Phillips  and 
his  wife,  had,  previous  to  the  commencement  of  this  suit,  exe- 
cuted a  conveyance  of  all  their  interest  in  the  lands  to  a 
third  party,  and  had  no  title  sufficient  to  enable  them  to 
have  this  suit. 

Cameron,  Q.  C,  shewed  cause,  and  asked  to  be  allowed 
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to  add  the  name  of  David  Hardison  as  a  plaintiff,  and  to 
strike  out  tlie  name  of  Phillips  and  his  wife. 

Oonnor,  Q.  C,  contra.  Phillips  set  up  no  title  as  mort- 
gagee, while  the  defendant  Sarah  Long  endeavoured  to 
establish  20  years'  possession,  but  set  up  no  right  or  claim 
under  Hardison.  He  contended  that,  although  Hardison 
and  Phillips  might  be  mutually  estopped  as  between  them- 
selves from  denying  such  right  and  title,  each  in  the  other 
of  them,  as  the  deeds  executed  by  them  both  purported  to 
convey,  the  present  defendants  could  not  be  prejudiced  by 
any  such  estoppel,  and  that  if  Hardison  could  not  deny  the 
validity  of  his  mortgage  in  fee  to  Phillips,  nor  be  heard  to 
say  that  he  had  no  estate  when  he  made  it,  the  defendant 
was  not  prevented  from  shewing  the  truth,  and  that  there 
was  no  operative  conveyance  between  those  parties  except 
the  deed  of  January,  1859,  in  which  case  the  verdict  in 
favour  of  Phillips  and  his  wife  was  wrong,  and  the  jury 
ought  not  to  have  been  directed  to  find  for  them.  He  cited 
Butter  V.  Donaldson,  10  U.  C.  Q.  B.  643  ;  Young  v.  Scobie, 
Lb.,  372. 

Draper,  C.  J. — I  think  the  so-called  amendment  is  out 
of  the  question  :  it  is  in  fact  allowing  a  new  action ;  for  the 
writ  of  summons,  the  foundation  of  the  whole  proceedings, 
must  be  changed.  If  this  can  be  looked  upon  as  a  variance 
arising  from  misjoinder,  the  application  to  amend  should 
have  been  made  at  the  trial  and  not  under  the  291st  section 
of  the  Common  Law  Procedure  Act,  1856. — Wickens  v. 
Steel  (2  C.  B.  K  S.  488).  See  Robinson  v.  Bell,  decided 
in  this  court  on  the  7th  March  last. 

Upon  the  main  point,  I  am  clearly  of  opinion  that  on  the 
facts  appearing,  Phillips  and  his  wife  had  no  right  to 
recover. 

In  the  first  place  the  deed  of  January,  1859,  executed  with 
all  necessary  formalities  to  pass  the  estate  of  Rachael 
Phillips,  divested  them  of  all  estate  in  the  premises,  con- 
Teying  it  to  David  Hardison.  But  the  plaintiffs  put  in  a 
mortgage  in  fee  from  Hardison  to  Phillips  alone  executed  in 
December,  1855.    If  nothing  else  appeared,  this  deed  would 
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estop  Hardison  from  denying  that  he  had  conveyed  the 
estate  by  way  of  mortgage  to  Phillips,  and  that  he  had  the 
right  to  convey  it ;  but  it  would  not  estop  any  one  not  in 
privity  with  him ;  and  when  it  further  appeared,  that  his 
assumed  title  was  derived  from  a  deed  executed  by  Phillips 
and  his  wife  on  the  very  day  that  he  executed  the  mortgage, 
and  that  this  deed  was  wholly  inoperative,  there  would  be 
room  to  question  whether  Hardison  would,  under  the  circum- 
stances, be  estopped  by  his  mortgage  as  between  him  and 
Phillips ;  but  however  this  may  be,  the  estoppel  can  in  no 
way  affect  Sarah  Long,  who  has  the  right  to  defend  her 
possession  by  denying  that  Phillips  and  his  wife  have  any 
title. 

But,  admitting  that  Hardison's  mortgage  to  Phillips  is 
operative  for  any  purpose,  it  cannot  make  the  conveyance 
by  Phillips  and  his  wife,  which  was  executed  without  the 
necessary  legal  formalities,  a  good  conveyance.  So  that 
Rachael  Phillip's  estate  remained  in  her,  notwithstanding 
the  mortgage,  and  if  any  effect  can  be  given  to  the  mortgage 
as  between  Hardison  and  Phillips,  it  passes  an  estate  from 
Hardison  to  Phillips.  In  whatever  way  it  is  regarded  it 
cannot  affect  this  position  ;  that  the  first  effectual  and  valid 
conveyance  of  the  estate  of  Rachael  Phillips  was  by  the  deed 
January,  1859,  to  which  her  husband,  James  Phillips,  was  a 
party,  and  therefore,  by  force  of  that  conveyance,  they 
ceased  to  have  any  right  or  title  to  the  land.  In  fact  Mr. 
Cameron  never  attempted  to  argue  in  support  of  their  right 
to  hold  this  verdict.  I  am  of  opinion  the  verdict  as  regards 
James  Phillips  and  Rachael  Phillips  must  be  set  aside  and  a 
new  trial  granted  without  costs.  I  have  considered  whether 
we  could  grant  a  new  trial  in  this  way  without  disturbing  the 
verdict  in  favour  of  Goodler  and  his  wife ;  but  it  appears  to 
me  it  may  be  done,  as  the  verdict  was  taken  on  the  several 
right  of  each  of  the  females  to  an  undivided  share  of  the 
land,  und  the  one  might  have  recovered  at  the  trial  though 
the  other  failed. 

Per  cur, — Rule  absolute  as  to  James 
and  Rachael  Phillips. 
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Carroll  v.  The  Corporation  of  Plympton. 

Contract — Injury  done  in  performance  of — Agency. 

To  sustain  an  action  for  damages  occasioned  in  the  performance  of  a  con- 
tract it  must  be  shewn  that  the  contractor  is  the  authorised  agent  of  the 
parties  sought  to  be  charged,  or  at  all  events  that  they  subsequently  rati- 
fied or  adopted  the  work  as  their  own. 

The  declaration  contained  two  counts.  1st. — That  plain- 
tiff was  lawfully  possessed  of  a  close  in  the  township  of 
Plymton,  No.  1,  front  concession,  and  a  close  in  the  town- 
ship of  Sarnia,  being  No.  1,  front  concession,  on  which  was 
a  large  quantity  of  timber,  cordwood,  cedar  posts,  &c. ;  that 
there  was  a  public  allowance  for  road  between  plaintiff's  said 
lots,  and  the  timber  in  the  said  road  allowance  had  been  cut 
down  and  was  lying  on  the  road ;  that  defendants,  well 
knowing  the  premises  by  their  servants  and  agents,  entered 
on  the  road  allowance  with  fire  to  burn  off  the  timber 
thereon,  and  it  was  their  duty  to  manage  the  said  fire  in  a 
careful  and  proper  manner  to  prevent  any  injury  to  the 
plaintiff. 

Breach. — That  by  reason  of  the  negligence  and  want  of 
proper  caution  by  defendants  certain  dry  timber  then  and 
there  being  was  set  on  fire,  and  the  fire  extended  to  plaintiff's 
closes  and  burned  the  said  timber,  cordwood,  "&c.,  and 
destroyed  cedar  timber  growing  on  plaintiff's  closes.  The 
second  count  was  nearly  similar. 

Pleas  to  both  counts. — 1st.  Not  guilty.  2nd.  That  the 
closes  were  not  plaintiff's.  3rd.  That  the  timber,  cordwood, 
&c.,  were  not  plaintiff's. 

The  case  was  tried  at  Sarnia  in  April  last,  before 
Richards,  J.  One  George  Bell  swore  that  he  took  a  con- 
tract from  the  corporation  ;  that  Mr.  Whiting,  who  was  the 
defendants'  treasurer,  put  up  the  logging  and  burning  of  the 
town  line  (of  which  the  allowance  for  road  mentioned  in 
the  declaration  formed  part)  and  he  (Bell)  bid  it  in  at  $8 
per  acre,  and  he  told  two  men  who  were  working  for  him 
that  if  they  would  do  the  job  they  might  have  the  profit.  He 
first  put  fire  into  it  himself.  The  reeve  of  the  township 
stated  that  the  councillors  of  the  townships  were  usually 
authorised  to  expend  money  which  was  appropriated  by  the 
44  vol.  IX. 
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council  for  roads  within  their  respective  wards ;  that  money 
was  appropriated  to  clear  the  town  line  ;  that  it  was  some- 
times left  to  the  councillors  to  select  commissioners,  and 
sometimes  they  were  selected  by  the  corporation.  The 
commissioners  certify  to  the  work  being  done,  and  they 
superintend  it  and  give  orders  on  the  township  treasurer, 
and  countersign  the  order ;  but  the  jobs  were  all  given 
out  by  auction.  Mr.  Whiting,  the  township  treasurer,  proved 
that  the  work  was  first  let  to  Bell,  and  as  three  weeks  after 
nothing  had  been  done  but  what  the  fire  had  done,  he  re-let 
the  job  of  clearing  out  the  town  line  between  Plympton  and 
Sarnia,  between  No.  1  on  each  side.  When  he  went  to 
re-let  it  he  found  the  fire  had  been  burning  some  weeks, 
and  he  then  let  it  to  Bowden,  who  was  paid  for  doing  it. 
Mr.  Whiting  stated  that  he  had  no  authority  from  any  one 
but  the  trustee,  (qy.  commissioner,)  who  requested  him  to 
let  out  the  work.  Another  witness  stated  that  he  was 
present  when  Whiting  let  it  to  Bell ;  that  Bell  put  fire  into 
it  that  evening,  but  it  did  not  take,  the  weather  being 
unfavourable,  and  this  delayed  it  for  two  or  three  weeks, 
and  Bell  handed  it  over  to  the  two  Bowdens.  The  plaintiff 
further  gave  proof  that  they  set  fire  in  the  road  allowance 
which  spread  on  to  his  property,  and  he  gave  evidence  of  the 
damage  he  had  sustained. 

At  the  close  of  the  plaintifi^'s  case  a  nonsuit  was  moved 
for  on  the  ground  that  the  damage  was  not  brought  home  to 
any  act  of  the  defendants,  or  of  those  for  whom  they  were 
responsible ;  that  the  work  was  let  out  by  contract,  and  that 
the  contractor  and  not  the  defendants  are  liable. 

The  learned  judge  was  strongly  inclined  to  this  view,  but 
allowed  the  case  to  go  on  subject  to  the  opinion  of  the 
court  if  plaintiff  obtained  a  verdict.  The  defendants  then 
went  into  evidence  to  rebut  the  assertion  that  the  fire  was 
caused  by  the  Bowdens,  and  also  to  negative  damages  to 
the  plaintiff  as  the  general  result  of  the  fire.  The  learned 
judge  left  it  to  the  jury  on  the  question  of  negligence  of 
the  parties  clearing  the  road  being  the  cause  of  the  damage 
to  the  plaintiff,  and  that  in  fact  there  was  negligence  in 
setting  fire  to  the  timber  in  the  road,  which  was  the  act 
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complained  of,  assuming,  for  the  purposes  of  the  trial,  th  a 
the  defendants  were  liable  for  the  acts  of  those  who  claimed 
the  road.  The  jury  found  for  the  plaintiff  with  £100 
damages. 

In  Easter  Term  Bichards,  Q.  C,  obtained  a  rule  nisi  to 
set  aside  the  verdict,  and  to  enter  a  nonsuit  or  a  verdict  for 
defendant  on  leave  reserved,  or  for  a  new  trial  on  the  law 
and  evidence ;  that  nothing  was  shewn  to  have  been  done 
by  defendants  to  render  them  liable ;  no  evidence  of  any 
corporate  act  by  their  by-law  or  other  sufl&cient  act  to 
authorise  the  opening  of  this  road ;  that  if  any  one  was 
liable  for  the  damage  complained  of  it  was  the  contractor  ; 
that  no  negligence  either  in  making  or  taking  care  of  the 
fire  was  in  fact  shewn. 

Cameron,  Q.  C.~The  verdict  of  the  jury  determines  the 
questions  of  fact,  viz.,  that  the  fire  caused  the  damage  the 
plaintiff  has  sustained,  and  that  there  was  negligence  in 
making  or  managing  that  fire.  Then  as  to  the  defendants' 
liability,  the  law  makes  it  their  duty  to  take  charge  of 
highways,  and  therefore  they  must  be  taken  to  be  the  parties 
by  whom  work  on  the  highways  is  directed  to  be  done,  and 
in  that  view  are  to  be  looked  upon  as  having  done  it.  He 
referred  to  Farrell  v.  The  Town  Council  of  London,  12  U. 
C.  Q.  B.  343. 

Richards,  Q.  C,  contra,  cited  Steel  v.  S.  E.  Railway  Com- 
pany, 16  C.  B.  550 ;  Overton  v.  Freeman,  11  C.  B.  867 ; 
Eeedie  v.  London  &  N.  W.  Railway  Company,  4  Exch.  244; 
Knight  V.  Fox,  5  Exch.  721;  Peachey  v.  Rowland,  13  C. 
B.  182. 

Draper,  C.  J. — It  seems  to  have  been  conceded  for  the 
purposes  of  bringing  the  question  before  the  court,  that 
Bell  stood  in  the  position  of  a  contractor,  to  perform  the 
work  of  clearing  this  road  allowance,  which  the  defendants 
desired  should  be  done,  and  either  that  he  gave  up  his  con- 
tract to  others  and  they  undertook  it  and  were  paid  for 
performing  it,  or  that  Bell  the  contractor  having  neglected 
it,  a  new  letting  took  place  to  other  parties  the  same  as  Bell 
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gave  up  to,  and  on  this  new  letting,  thougli  on  the  same 
terms  as  Bell  had  undertaken  it,  the  work  was  performed. 
If  it  had  been  denied  that  the  work  was  done  by  parties 
who  contracted  to  do  it,  and  to  be  paid  a  certain  price  by 
defendants  for  doing  it,  that  question  should  have  been 
submitted  to  the  jury.  But  when  the  objection  was  taken  at 
the  trial  the  plaintiff's  counsel  did  not  appear  to  have  denied 
that  the  parties  actually  doing  the  work  were  doing  it  as 
contractors ;  but  it  was  then  insisted,  as  it  was  by  Mr. 
Cameron  in  his  argument,  that  under  that  state  of  facts  the 
defendants  are  liable. 

In  Knight  v.  Fox,  Alderson,  B,,  says,  "The  real  question, 
and  the  only  one,  is,  whether  the  negligent  act  by  which  the 
injury  was  occasioned  to  the  plaintiff  was  the  act  of  C. 
as  the  defendants'  servant."  In  other  words,  whether  the 
negligent  act  is  to  be  treated  as  having  been  done  by  the 
person  who  actually  did  it,  as  the  servant  of  the  person 
sought  to  be  charged.  This  remark  is  quoted  with  appro- 
bation by  Maule,  J.,  in  Overton  v.  Freeman,  and  that  case 
and  others  cited  by  Mr.  Bichards  as  well  as  many  older 
authorities,  shew  that  where  the  work  is  done  by  any  party 
under  a  contract  that  negatives  the  contractor  being  the 
servant  of  the  party  for  whom  the  work  is  undertaken  and 
performed. 

According  to  Steel  v.  the  South  Eastern  Bailway  Com- 
pany, it  makes  no  difference  whether  the  contract  be  by 
parol  or  otherwise.  If  the  evidence  did  not  shew  the  letting 
of  the  work  at  a  fixed  price  per  acre  to  be  performed  for  the 
defendants  and  paid  for  by  them,  and  which  letting,  if 
not  previously  authorised  by  them,  they  subsequently  ratified 
and  adopted,  it  did  not  connect  the  defendants  with  the  act 
complained  of  as  negligent,  and  then  the  action  fails,  and  if 
the  work  was  done  upon  a  contract  it  equally  fails. 

In  either  point  of  view  the  rule  for  entering  a  nonsuit 
should  be  made  absolute. 

Kule  absolute. 
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Mercer  v.  Hewston  et  al. 

Statutes  of  Mortmain — How  far  in  force — Conveyance  to  charitable  uses. 
Held,  upon  the  authority  of  Doe  v.  Todd,  affirmed  by  Hallocli  v.  Wilson, 
that  the  statute  32  Geo.  III.,  ch.  1,  made  the  statutes  of  mortmain  part 
of  the  law  of  Upper  Canada,  but  there  being  no  Court  of  Chancery  at 
that  period,  enrolment  was  impossible  and  was  not  therefore  necessary. 
And  further,  that  a  conveyance  to  charitable  uses  in  other  respects  com- 
plying with  the  statutes  was  valid. 

Ejectment  for  No.  1,  first  concession  east  of  Hurontario 
street,  township  of  Mono. 

The  defendants,  Robert  Hewston,  Ellis,  Marshall,  and 
Neelands,  limited  their  defence  to  the  west  hundred  acres. 
James  Hewston  defended  for  the  whole  lot,  and  Henry 
Ketchum  defended  for  the  east  100  acres. 

At  the  trial  in  May,  1859  at  the  town  of  Barrie,  before 
Richards^  J.,  it  was  admitted  by  all  parties  for  the  purposes 
of  the  trial  that  Seneca  Ketchum  was  seized  in  fee  of  the 
lot  in  question  in  the  year  1822.  Deeds  of  lease  and 
release  were  produced  from  Seneca  Ketchum  to  Samuel 
Mercer,  dated  respectively  25th  and  26th  of  April,  1823. 
The  execution  of  which  was  established  by  the  fact  that 
they  were  more  than  thirty  years  old.  The  lease  was  made 
in  consideration  of  5s.  to  hold  for  a  year  to  the  intent  that 
Mercer  might  be  enabled  to  take  a  re-lease  intended  to  bear 
date  the  next  day.  Its  execution  had  apparently  been 
attested  on  the  face  of  it  by  three  subscribing  witnesses, 
and  there  was  a  memorandum  that  the  word  "  shillings" 
had  been  inserted  in  the  third  line  before  execution,  but  the 
whole  of  this  attestation  was  struck  through  with  a  pen. 
On  the  back  there  was  a  new  attestation,  with  two  of  the 
same,  and  one  new  subscribing  witness,  and  a  memorandum 
that  the  words  "fifth  April,"  and  "three  on  the  first  line 
from  the  top  of  the  within  indenture  written  upon  erasures/' 
The  interlining  of  the  word  "  shillings"  was  also  noted. 
The  release  was  made  in  consideration  of  «£5.  It  had  two 
attestions — one  written  in  the  usual  place  and  attested  by 
the  same  witnesses  as  the  first  attestation  to  the  lease,  and 
it  was  efi'aced  in  a  similar  manner,  and  the  other  written  on 
the  margin  witnessed  in  the  same  manner  as  the  second 
attestation  of  the  lease.  It  contained  a  memorandum  that 
the  words  "  sixth,"  "April,"  "  three,"  in  the  first  line  from 
the  top  were  written  upon  erasures  before  execution.  It 
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was  plain,  therefore,  that  the  date  of  each  of  these  instru- 
ments had  been  altered  before  the  second  attestation.  The 
three  signatures  of  Seneca  Ketchum,  Anne,  his  wife,  who 
joined  to  bar  her  dower,  and  of  Samuel  Mercer,  had 
evidently  been  only  once  written.  If  written  when  the 
first  attestation  was  subscribed  by  the  witnesses  there  was 
no  second  signing  afterwards.  On  the  back  of  the  release 
there  was  a  certificate  of  the  register  that  a  memorial 
thereof  was  registered  on  the  5th  of  October,  1822.  The 
release  was  upon  trust  that  Mercer  and  his  heirs  should, 
from  time  to  time  let  the  estate  together  or  in  parcels,  and 
that  the  rents  received  should  be  expended  in  the  purchase 
and  distribution  throughout  all  parts  of  Upper  Canada  most 
destitute  of  religious  instruction  of  bibles  and  prayer-books 
and  chatechisms  according  to  the  Church  of  England,  for 
the  use  of  children  and  others  frequenting  the  Sunday 
schools  established,  or  to  be  established  in  Upper  Canada,  or 
any  other  schools  where  the  christian  duties  may  be  taught 
in  conformity  to  the  rules  of  the  aforesaid  church,  and  that 
the  trustee  shall  once  at  least  in  every  year  account  to  the 
senior  clergyman  having  the  cure  of  souls  in  the  town  of 
York  for  the  time  being,  or  if  such  clergyman  decline 
acting,  to  the  eldest  of  the  representatives  in  Provincial 
Parliament  for  the  time  being  of  the  county  of  York,  who 
shall  have  power  to  allow  compensation  to  the  trustee  for 
his  trouble  in  the  discharge  of  the  trust.  Anne  Ketchum 
released  her  dower.  Seneca  Ketchum  covenanted  for  further 
assurance,  and  Samuel  Mercer  covenanted  to  fulfil  the  trust. 
There  was  a  certificate  endorsed  thereon  of  the  judge  of  the 
home  district  court  of  Anne  Ketchum  appearing  before  him 
to  acknowledge  her  bar  of  dower.  It  was  dated  the  4th  of 
June,  1823,  but  the  words  "  fourth,"  "June,"  and  "  three" 
were  severally  written  on  erasures.  The  defendant  Henry 
Ketchum  claimed  as  heir  at  law  of  Seneca  Ketchum,  and 
all  the  defendants  excepting  Henry  Ketchum  and  James 
Hewston  claimed  under  a  deed  dated  the  13th  November, 
1849,  by  which  Seneca  Ketchum  in  consideration  of  £100, 
conveyed  in  fee  to  Robert  Hewston  the  west  100  acres  of 
the  lot  in  question.    The  execution  of  this  deed  was  proved, 
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and  evidence  was  given  of  the  payment  of  the  consideration, 
partly  in  money  and  partly  in  goods.  It  was  registered  on 
the  7 th  of  December,  1849.  A  great  deal  of  evidence  was 
given  of  the  insanity  of  Seneca  Ketchum.  It  was  proved  that 
he  had  been  repeatedly  confined  for  longer  or  shorter  periods 
in  consequence  of  fits  of  this  description.  Some  witnesses 
carried  this  back  as  far  as  1805  or  6,  and  that  he  never  was 
a  really  sane  man.  Others  represented  that  although  he 
had  fits  of  insanity  for  a  long  period  of  his  life,  there  were 
intervals  where  he  was  capable  of  managing  his  affairs,  and 
in  fact  he  always  did  throughout  his  life  manage  his  own 
business.  Of  later  years  his  paroxysms  were  much  less 
frequent,  disappearing  altogether  for  several  years  before 
he  died.  The  subscribing  witness  to  the  deed  of  Nov., 
1849,  said  he  "  was  as  good  in  doing  business  as  any  man  in 
this  court,  never  violent,  shrewd  in  making  bargains,"  and 
that  he  did  not  believe  he  was  ever  out  of  his  mind  from 
1837  until  his  death,  which  took  place  nine  or  ten  years 
before  the  trial. 

The  learned  judge  left  the  question  of  Seneca  Ketchum's 
capacity  to  make  the  lease  and  release  of  April,  1828,  to 
the  jury,  and  they  found  for  the  defendant. 

In  Easter  Term  O'Reilly^  Q.  C,  obtained  a  rule  nisi  for 
a  new  trial  for  misdirection  in  ruling  that  there  was  any 
evidence  of  the  insanity  of  Seneca  Ketchum  when  he  made 
the  conveyance  under  which  the  plaintiff  claimed,  and  also  in 
ruling  that  the  deed  was  void  for  non-registration  within  six 
months,  as  also  in  ruling  that  the  deed  was  not  in  fact  so 
registered ;  that  the  verdict  was  against  law  and  evidence, 
and  on  the  ground  of  surprise  as  to  the  alleged  insanity  of 
Seneca  Ketchum,  and  the  discovery  of  fresh  evidence. 

At  the  return  of  the  rule  the  plaintiff's  counsel  only 
moved  to  make  it  absolute  as  respected  the  defendants  James 
Hewston  and  Henry  Ketchum,  for  the  east  half  of  the  lot, 
abandoning  the  rule  as  against  those  defendants  who  defen- 
ded for  the  west  hundred  acres  only. 

McMichael  shewed  cause.  His  argument  went  principally 
to  the  question  of  the  necessity  of  a  registration  of  the 
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release  within  six  months  after  its  re-execution,  rather  con- 
ceding that  registration  in  the  usual  manner  would  operate 
as  a  compliance  with  the  statute  9  Geo.  II.,  ch.  36,  so  far  as 
enrolment  was  concerned.  He  insisted  that  the  fact  of 
the  execution,  subsequent  to  the  registration,  created  a  pre- 
sumption, that  for  some  reason  not  explained  at  the  trial  the 
first  execution  had  been  defective  and  ineffectual,  and  the 
estate  had  not  passed  thereby. 

Beard^  contra,  remarked  that  the  defendants,  in  order  to 
begin  at  the  trial,  had  admitted  a  primd  facie  title  in  the 
plaintiff,  and  had  called  for  and  put  in  evidence  the  lease 
and  release  under  which  the  plaintiff  claimed,  and  then 
endeavoured  to  impeach  it  by  proof  of  the  insanity  of 
Seneca  Ketchum,  although,  as  to  one  half  the  lot,  the  defen- 
dants who  limited  their  claim  to  such  half  had  to  rely  on  a 
conveyance  from  Seneca  Ketchum  executed  in  1849,  and 
therefore  were  constrained  to  set  up  that  he  had  entirely 
recovered  his  faculties.  And  as  the  plaintiff's  title  deed  was 
put  in  evidence  by  defendants,  they  should  have  called  the 
subscribing  witness  to  the  second  execution,  who  might  have 
explained  why  that  execution  was  deemed  necessary.  They 
evidently  abstained  from  this,  because  his  testimony  would 
have  established  Ketchum's  capacity  to  convey. 

He  cited  Best  on  Evidence  last  Ed.,  sec.  389  ;  Anderson 
V.  Weston,  6  Bing.  N.  C.  296 ;  Sinclair  v.  Baggaley,  4 
M.  &  W.  312  ;  Morgan  v.  Whitmore,  6  Exch.  716  ;  Sutton 
V.  Sadler,  3  C.  B.  N.  S.  87 ;  Malim  v.  Keighley,  2  Yes.  Jr. 
333  ;  Lewin  on  Trusts  497. 

Draper,  C.  J— The  deeds  of  lease  and  release  obviously  bore 
at  one  time  a  different  date  from  that  now  apparent  on  the  face 
of  them.  The  present  dates,  the  25th  and  26th  June,  1823, 
are  respectively  written  on  erasures.  On  the  release,  however, 
is  endorsed  a  certificate  of  its  having  been  registered  in  the 
county  registry  office  on  the  5th  of  October,  1822,  and  on 
the  back  of  this  deed  was  very  legibly  written,  "  Dated  29th 
June,  1822,"  subsequently  altered  to  the  26th  of  April, 
1823.  The  lease  has  no  certificate  of  registration  endorsed 
upon  it,  though  by  the  copy  of  memorial  produced  before 
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us  on  shewing  cause,  it  was  included  thereon,  but  the  date 
of  the  28th  of  June,  1822,  altered  to  the  25th  of  April, 
1823,  is  endorsed,  and  this  memorial  stated  the  dates  of  the 
lease  and  release  to  be  respectively,  the  28th  or  29th  June, 
1822.  Both  the  first  and  second  executions  are  witnessed 
by  the  late  Hon.  Robert  Baldwin,  and  he  proved  the  execution 
of  both  deeds  and  of  the  memorial  for  registry,  which  is 
certified,  as  already  stated.  If  all  these  facts  had  been 
submitted  to  the  jury,  I  cannot  doubt  that,  apart  from  the 
question  of  insanity,  they  would  have  established  the  execu- 
tion of  the  lease  and  release  prior  to  the  date  of  the  certifi- 
cate of  registry,  and  the  registry  took  place  within  six 
months  of  the  execution.  Seneca  Ketchum  lived  upwards 
of  twenty-five  years  after  he  had  executed  the  deeds  the 
second  time. 

The  subsequent  alteration  of  the  dates  would  not  render 
the  deeds  void  from  the  time  of  the  first  signing,  sealing, 
and  delivery.  Whatever  estate  passed  by  those  conveyances 
then^  or  by  relation  to  the  original  date,  on  their  being 
registered  would  not  be  divested  or  destroyed  by  the  subse- 
quent execution  and  the  change  of  date,  granting  for  the 
sake  of  argument  that  such  change  would  prevent  any  new 
right  or  obligation  arising  under  them,  though  as  there  was 
a  second  execution  if  the  deeds  took  effect  by  signing, 
sealing,  and  delivery,  and  were  not  void  under  the  9  Geo., 
II.,  ch.  36,  no  difficulty  on  that  score  could  arise.  There- 
fore, notwithstanding  the  alteration,  it  seems  quite  clear  that 
these  deeds  may  be  given  in  evidence  to  prove  the  right  and 
title  accruing  from  the  date  of  the  original  execution. 

But  there  arises  the  further  question,  whether  these  deeds 
which,  according  to  the  express  language  of  the  9  Geo.  II., 
would  be  wholly  inoperative  and  void  unless  enrolled  in  the 
Court  of  Chancery,  can  pass  the  estate,  either  because 
enrolment  was  not  requisite  in  Upper  Canada,  or  because 
registration  is  equivalent  thereto. 

Since  the  case  of  Doe  v.  Todd  (2  U.  C.  Q.  B.  82,)  it  must  be 
considered  settled,  at  least  until  the  question  is  raised  in  the 
Court  of  Appeal,  that  the  9  Geo.  II,  is  in  force  in  Upper 
Canada,  and  has  been  so  ever  since  the  passing  of  the  pro- 
45  IX. 
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vincial  act,  32  Geo.  III.,  ch.  1.  But  from  the  year  1792 
until  1887,  a  literal  compliance  with  the  English  statute 
was  impossible,  for  we  had  no  Court  of  Chancery.  This 
difficulty  was  not  overlooked  in  the  case  just  cited,  and  I 
gather  from  the  language  used  by  two  of  the  learned  judges 
who  decided  it,  that  they  did  not  consider  that  the  want  of 
such  enrolment  would  in  Upper  Canada  make  the  deed  void. 
It  is  worthy  of  remark  that  in  the  act  of  1840,  ch.  73,  which 
amended  the  Upper  Canada  Statute,  9  Geo.  IV.,  ch.  2, 
although  the  religious  bodies  therein  referred  to  are  enabled 
to  hold  lands  for  the  support  of  public  worship  and  the 
propagation  of  the  Gospel,  "  anything  in  the  acts  commonly 
called  the  Statutes  of  Mortmain  to  the  contrary  notwith- 
standing," no  special  provision  is  made  for  the  registry  or 
enrolment  of  the  conveyances  of  such  lands,  while  in  the 
Church  Temporalities  Act  (1840,  ch.  74)  registration 
within  a  limited  period  is  expressly  made  necessary  to  the 
validity  of  conveyances  of  lands  for  church  purposes.  Both 
these  statutes  recognise  the  Mortmain  Acts  as  in  force  in 
Upper  Canada,  but  neither  of  them  allude  to  the  necessity 
of  enrolment,  and  the  registration  required  by  the  Church 
Temporalities  Act  is  certainly  not  substituted  for  the  enrol- 
ment rendered  necessary  by  the  9  Geo.j  II.,  nor  does  the 
provincial  enactment  correspond  with  the  English  statute  in 
some  other  particulars,  requisite  for  the  validity  of  the  con- 
veyance. Neither,  in  my  opinion,  do  the  provisions  of  the 
acts  of  Upper  Canada  substituting  registry  for  enrolment, 
nor  the  47th  section  of  the  Real  Property  Act,  4  Wm.  IV., 
ch.  1,  affect  this  question,  for  those  provisions  are  expressly 
limited  to  conveyances  by  bargain  and  sale,  which,  in  Eng- 
land, under  the  statute  27  H.  VIII.,  ch.  16,  must  be  enrolled. 
I  have  not  quite  brought  myself  to  concur  in  the  opinion 
expressed  in  this  court  in  the  case  of  Hallock  v.  Wilson, 
that  registration  is  substituted  for  enrolment  by  the  general 
tenor  and  character  of  the  provincial  statutes  referred  to  in 
that  case.  According  to  the  judgment  in  Doe  v.  Todd,  the 
9  Geo.  II.  was  introduced  into  this  province  in  1792,  while 
the  first  registry  act  was  not  passed  until  1795,  nor  the  act 
to  supply  the  want  of  enrolment  of  deeds  of  bargain  and 


KAINES  V.  STAGEY. 


355 


sale  until  1797.  I  am  more  inclined  to  hold  that  enrolment 
is  dispensed  with  ex  necessitate^  admitting  the  9  Geo.  II. 
to  be  in  force  here. 

It  appears  to  me  that  the  effect  of  the  decision  in  Doe  v. 
Todd  is,  that  although  the  Statutes  of  Mortmain  became  part 
of  the  law  of  Upper  Canada  by  force  of  the  statute  32  Geo. 
III.,  ch.  1,  yet  that  the  provision  for  enrolment  in  Chancery 
being  then  wholly  impossible,  it  must  be  considered  virtually 
dispensed  with,  and  that  a  conveyance  to  charitable  uses,  if  in 
other  respects  complying  with  the  requisitions  of  9  Geo.  II., 
ch.  36,  will  be  valid  and  effectual.  I  wish  to  be  understood  as 
resting  my  conclusion  that  this  statute  is  in  force  here  on  the 
decision  of  the  Court  of  Queen's  Bench,  and  the  recognition 
of  that  case  in  this  court  in  Hallock  v.  Wilson  (7  U.  C.  C.  P. 
28.)  Independently,  therefore,  of  the  question  of  Seneca 
Ketchum's  insanity,  I  should  be  disposed  to  grant  a  new  trial  in 
this  case  ;  and  after  considering  the  evidence  on  that  point, 
and  the  affidavits  filed  on  moving  the  rule  nisi^  I  think  that 
question  should  also  be  submitted  to  another  jury,  and  that 
there  should  be  a  new  trial  on  payment  of  costs  as  against 
the  defendants  James  Hewston  and  Henry  Ketchum. 

See  Pigot's  case,  11  Rep.  27  ;  Markham  v.  Gonaston,  Cro. 
El.  626 ;  Hall  v.  Chandless,  4  Bing.  123 ;  Jones  v.  Jones,  1  Cr. 
&M.  721 ;  Agriculturist  Cattle  Insurance  Co.  v.  Fitzgerald, 
15  Jur.  489  ;  Doe  v.  Catamore,  15  Jur.  728  ;  16  Q.  B.  745  ; 
Doe  V.  Lloyd,  5  Bing  N.  C.  741 ;  Doe  v.  Wrighte,  2  B.  &  A. 
710 ;  Doe  v.  Hawthorne  ib.,  96 ;  Doe  v.  Waterton,  3  B.  & 
A.  149 ;  Doe  v.  Howells,  2  B.  &  Ad.  744 ;  Whicker  v. 
Hume,  4  Jur.  N.  S.  933  ;  Hallock  v.  Wilson,  7  U.  C. 
C.  P.  28. 


Kaines  v.  Stagey. 

Usury — How  far  abolished  hy  16  Vic,  ch.  80. 

Held,  that  money  voluntarily  paid,  in  excess  of  interest,  cannot  be  recovered 
back  ;  nor  upon  an  action  brought  to  recover  the  principle,  can  it  be  set 
up  as  a  discharge  of  such  principal. 

The  declaration  set  forth  a  note  dated  the  19th  of  January, 
1858,  made  by  the  defendants,  payable  to  the  plaintiffs,  at 
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two  months  after  date,  for  $1025.54.  The  defendants 
pleaded  three  pleas.  The  first  was  pleaded  only  as  to  the 
sum  of  ^171  2s.  8d.,  the  effect  of  which  was,  that  the  trans- 
action terminating  in  the  note  sued  upon,  commenced  hj  a 
loan  of  £400,  on  the  4th  of  November,  1856,  but  for  which  a 
promissory  note  was  given  for  £436,  at  three  months,  at 
which  time,  (7th  February,  1857,)  it  was  agreed  that  the  note 
should  be  renewed,  and  a  second  note  for  .£436,  at  three 
months,  was  given,  and  £39  17s.  7d.  was  paid  for  the  interest 
on  the  renewal.  That  on  the  19th  of  January,  1858,  another 
renewal  for  £125  8s.  was  agreed  on  ;  and  it  was  further 
agreed  that  £122  8s.  lOd.  should  be  paid  as  interest  for  the 
X436  for  the  time  which  had  passed  since  the  second  note 
fell  due,  i.e.,  the  7th  of  May,  1857,  which  two  sums  amounted 
to  £248  6s.  lOd.,  and  that  defendants  should  pay  £8  Os.  lid. 
for  interest  on  that  sum,  and  to  secure  all  this,  the  defendants 
gave  their  notes  for  $1025.55 ;  the  different  sums  paid  or 
secured  by  this  note,  now  sued  upon,  being  stated  in  the  plea 
to  amount  to  the  sum  of  £171  2s.  8d.,  to  which  the  plea 
was  pleaded.  The  second  plea  was  payment ;  the  third  set 
off.  The  plaintiff  took  issue  on  all  the  pleas,  demurring  also 
to  the  first. 

The  trial  took  place  in  October  last,  at  St.  Thomas,  before 
Burns,  J.  The  defendants  called  William  E.  Kaines,  one  of 
the  plaintiffs,  as  a  witness.  He  proved  that  the  inception  of 
the  transaction  was  a  note  dated  November,  1856,  for  £436, 
and  a  second  note  for  the  same  amount,  dated  the  7th  of 
February,  1857,  was  a  renewal  of  it.  That  £36  was  paid  in 
some  shape,  for  the  interest  on  this  second  note  for  the  time 
it  had  to  run.  He  further  said,  that  on  the  24th  of  August, 
1857,  he  accepted  the  note  of  a  third  party,  which  had 
some  months  to  run,  being  for  £300,  as  payment  of 
£275,  and  they  took  a  note  from  the  defendants  for  the 
balance,  £238  Is.  This  was  not  paid,  and  lay  over  until  the 
month  of  January  following ;  the  note  sued  upon  was  given 
for  the  balance  then  due.  The  rate  of  interest  charged  and 
paid  was  always  3  per  cent,  per  month.  A  computation  was 
agreed  upon  at  the  trial,  by  which  it  appeared  that  the  balance 
due,  deducting  all  charges  for  interest  exceeding  6  per  cent., 
was  £147  9s.,  which  included  interest  to  Michaelmas  Term. 
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Statement  showing  consideration  of  Note. 


1856.                                                       <£  s.  B. 

Nov.  4 — Amount  loaned  William  Stacey            400  0  0 

Interest  for  3  months,  at  3  per  cent  per 

month,  included  in  first  note              36  0  0 


436    0  0 

Feb.  7. — By  cash  in  full  for  interest  to  date  ...    36    0  0 


400    0  0 

Interest  for  3  months,  at  3  per  cent,  per 

month,  included  in  second  note   36    0  0 


By  Wm.  Stacey's  note,  due  7th  May  436  0  0 

Protest                                              0  6  3 

Interest  from  10th  of  May  to  24th  of 

August,  at  3  per  cent,  per  month...    45  11  6 


481  17  9 

Aug.  24. — By  John  Kenwood's  note, 
granted  Drake,  Parish 
&  Stacey,  11th  July, 
1857,  with  interest  ..300    0  0 
Add  18  months  and  44  days' 
interest  to  this  date  at 
20  per  cent   7    4  9 


Received  this  note  at  20 

per  cent,  discount    307    4  9 

Off  the  face   52  15  3 

  254    9  6 


227    8  3 


Interest  for  3  months,  viz.,  to  24th 

27th  November    10  12  9 


Aug.  24.^ — Received  B.  Drake,  D.  Parish,  and 

.  T.  Stacey's  joint  note   238    1  0 

1858.    Interest  on  above  from  27th  of  Nov.  to 

22nd  March,  1858   18    6  8 


256    7  8 


Jan.  19. — Received  note  of  same  parties,  being 

note  sued  on,  for   $1025.54 
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The  plaintiff  claimed  .£30  principal,  and  £S  4s.  interest  as 
due  upon  the  first  note. 

The  parties  agreed  that  the  case  shall  be  decided  by  the 
evidence  given,  and  the  court  may  amend  the  plea  if  deemed 
necessary,  as  the  learned  judge  expressed  himself  ready  to 
do,  to  make  it  suit  the  facts.  The  verdict  was  taken  for  the 
£147  5s.,  with  leave  to  the  plaintiffs  to  increase  it,  by  adding 
£11S  4d.,  if  the  court  thought  them  entitled  to  recover  the 
amount  of  this  note,  not  deducting  the  excess  of  interest  in 
the  former  transaction,  or  to  add  only  the  sum  of  £SS  4s., 
above  explained. 

Bichards,  Q.  C,  in  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly. 

Oromhie,  in  Hilary  Term,  shewed  cause. 

Draper,  C.  J.— We  gave  judgment  in  favour  of  the  plain- 
tiffs on  the  demurrer  in  this  cause,  on  the  first  day  of  the 
term,  giving  leave  to  the  defendant  to  amend  his  plea,  as  we 
were  of  opinion  that  if  it  had  been  pleaded  to  a  lesser  sum, 
it  would  have  been  pro  tanto  a  defence. 

On  the  return  of  the  rule  we  find  on  reference  to  the 
learned  judge's  notes  of  the  trial,  which  as  the  motion  was 
founded  on  leave  reserved,  were  not  read  over  in  the  first 
instance,  that  the  argument  of  the  demurrer  was  entirely 
needless,  and  that  our  time  was  unnecessarily  occupied  in 
disposing  of  it,  for  when  the  leave  to  move  to  increase  the 
verdict  was  reserved,  the  whole  question  of  the  intended  de- 
fence was  gone  into,  and  as  the  learned  judge  doubted 
whether  the  plea  sufiiciently  or  properly  raised  it,  the  parties 
agreed  that  the  case  should  be  decided  by  the  evidence  given  ; 
or  that  the  court  might  permit  the  plea  to  be  amended,  as  he 
would  have  permitted  at  the  trial,  if  necessary.  Neither  of 
the  learned  counsel  who  argued  the  demurrer  seem  to  have 
been  then  aware  of  this  arrangement,  though  they  became 
aware  of  it  when  this  rule  was  moved  absolute.  It  is  to  be 
regretted  they  had  not  been  more  fully  instructed  as  to  the 
real  state  of  the  cause.  There  has  been  neglect  and  over- 
sight some  where,  which  ought  to  have  been  avoided. 
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My  brother  Miehards  delivers  the  judgment  of  the  court. 
I  will  only  add  that  I  have  felt  a  great  deal  of  hesitation  in 
concurring  therein,  for  the  plaintiff  seems  in  effect  to  obtain 
the  aid  of  the  court  to  enforce  a  contract  on  which  they 
recover  interest  at  the  rate  of  thirty-six  per  cent,  per 
annum. 

I  confess  to  feeling  a  great  deal  of  repugnance  at,  even  in 
appearance,  giving  a  judicial  sanction  to  such  a  result.  '  The 
legislature  have,  however,  by  their  latest  enactments  on  this 
subject  destroyed  any  argument  which  might  have  been 
founded  on  the  previous  well  settled,  and,  as  many  think, 
sound  policy  which  fixed  a  rate  of  interest,  and,  prohibited 
any  one  exceeding  it.  It  is  now  no  longer  the  law  of  the 
land  that  a  man  shall  be  protected  against  a  contract  to  pay 
interest,  which  only  a  severe  pressure  of  necessity  or  the 
result  of  gross  improvidence  could  have  induced  him  to  enter 
into.  No  contract  to  pay  the  most  ruinous  interest  can  be 
impeached  upon  that  ground  alone. 

KiCHARDS,  J. — The  first  note  between  the  parties  was 
made  on  the  4th  of  November,  1856,  and  was  drawn  for 
,£436,  payable  at  three  months.  But  only  £400  was  in  fact 
advanced  on  this  note,  the  loan  for  which  amount  being  at  3 
per  cent,  per  month,  by  agreement  between  the  parties. 

On  the  7th  of  February,  1857,  another  note  for  a  like 
amount,  at  three  months,  was  taken  to  renew  this,  and  thirty- 
six  pounds  was  paid  as  interest. 

On  the  24th  of  August  plaintiffs  bought  from  defendants 
one  Kenwood's  note  for  £300,  at  a  discount  of  20  per  cent. 
There  was  some  interest  that  had  accrued  on  this  note  ;  after 
adjusting  it  and  the  discount,  the  amount  to  be  allowed  de- 
fendants therefor  was  c£254  9s.  6d.  The  interest  was  com- 
puted on  the  note  for  £436,  at  3  per  cent,  a  month,  to  the 
24th  of  August,  and  6s.  3d.  for  protest  added,  making  in  all 
£481  17s.  9d.,  due  for  principal,  interest,  and  expenses  on 
the  24th  of  August.  The  <£254  9s.  6d.,  nett  proceeds  of 
Kenwood's  note,  was  taken  from  this,  and  left  a  balance  of 
£227  8s.  3d.,  to  this  was  added  £10  12s.  9d.,  as  interest  to 
the  27th  of  November ;  and  a  new  note  was  taken  on  the 
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24th  of  August,  at  three  months,  for  £2SS  Is.  This  note 
was  not  paid  at  maturity.  But  on  the  19th  of  January,  1858, 
interest  was  computed  on  the  last  mentioned  note  from  the 
27th  of  November  to  the  22nd  of  March,  at  £18  6s.  8d., 
which,  added  to  this  note,  amounted  to  £256  Ts.  8d.,  or 
$1025.54,  for  which  amount  at  two  months  a  note  was  given 
on  the  19th  of  January,  and  this  is  the  note  now  sued  on. 

The  second  section  of  16  Vic,  ch.  80,  provides  "  That  no 
contract  to  be  hereafter  made  in  any  part  of  this  province, 
for  the  loan  or  forbearance  of  money  or  money's  worth  at 
any  rate  of  interest  whatsoever,  and  no  payment  in  pursu- 
ance of  such  contract  shall  make  any  party  to  such  contract 
or  payment  liable  to  any  loss  or  forfeiture,  penalty,  or  pro- 
ceeding civil  or  criminal  for  usury,  any  law  or  statute  to  the 
contrary  notwithstanding,'*'  Section  three  then  proceeds  : 
Provided  always  nevertheless,  and  be  it  enacted,  that  every 
such  contract,  and  every  security  for  the  same  shall  be  void 
so  far,  and  so  far  only,  as  relates  to  any  excess  of  interest 
thereby  made  payable  above  the  rate  of  six  pounds  for  the 
forbearance  of  one  hundred  pounds  for  a  year,  and  the  said 
rate  of  six  per  cent,  interest,  or  such  lower  rate  of  interest 
as  may  have  been  agreed  upon,  shall  be  allowed  and  recovered 
in  all  cases  where  it  is  the  agreement  of  the  parties  that 
interest  shall  be  paid." 

The  act  is  copied  from  a  bill  framed  by  Sergeant,  now 
Mr,  Justice  Bi/le$.  There  is  no  doubt  that  he  contemplated 
by  his  bill,  as  he  framed  it,  that  no  action  should  be  brought 
to  recover  back  money  paid  as  usury ;  but  that  all  sums  paid 
beyond  the  legal  rate  of  interest  should  go  to  the  discharge 
of  the  principal  sum  loaned,  and  that  in  any  action  between 
the  parties  to  recover  any  part  of  the  principal,  the  payment 
of  the  usurious  interest  might  be  set  up.  But  after  the  trans- 
action was  closed  it  never  could  be  recovered  back  in  any 
action.  He  however  framed  his  bill  with  other  sections 
which  are  entirely  omitted  in  our  statute.  Section  four  of 
the  bill  reads  as  follows  : 

"  That  every  payment  of  interest  exceeding  the  rate  afore- 
said shall  be  taken  to  be  in  discharge  of  the  principal  money, 
or  of  interest  at  the  rate  aforesaid,  any  agreement  to  the  con- 
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trary,  or  actual  appropriation  of  the  payment  notwithstand- 
ing. And  that  so  soon  as  the  amount  of  the  principal  sum, 
with  interest  as  last  aforesaid  shall  be  re-paid,  the  said  princi- 
pal sum  with  all  interest  due  thereon  shall  be  deemed  to  be 
paid  and  satisfied."  He  added  another  section  that  he  called 
section  5,  which  he  did  not  consider  strictly  necessary,  but 
introduced  it  ex  ahundanti  cautila,  it  is  as  follows : 

<i  Provided,  that  when  the  said  principal  sum  and  interest 
at  the  rate  aforesaid,  shall  have  been  paid  and  satisfied,  any 
further  payment  voluntarily  made  on  account  of  any  excess 
of  interest  reserved  by  the  original  contract  of  loan  or  for- 
bearance, shall  be  lawful  and  irrevocable." 

I  have  no  doubt  the  note  declared  on  is  void  so  far  as  it 
covers  interest  beyond  six  per  cent,  per  annum,  on  ^227  8s. 
3d.,  the  balance  due  the  plaintiffs  on  the  24th  of  August, 
1857.  The  taking  of  the  other  notes  after  that  date,  and 
including  in  them  additional  sums  for  usurious  interest,  does 
not  in  any  way  purge  the  contract  from  its  original  taint  of 
usury,  or  make  it  as  to  the  excess  of  interest  any  more  legal 
than  it  was  on  the  24th  of  August,  when  the  first  note  was 
taken  after  the  adjustment  of  the  balance,  on  payment  to, 
or  allowance  by,  the  plaintiffs  of  the  nett  proceeds  of  Hen- 
wood's  note.  To  the  note  given  by  defendants  for  this  balance 
on  the  24th  of  August,  was  added  a  sum  for  interest  which 
was  usurious,  and  at  the  giving  of  each  subsequent  note  sums 
were  also  added  to  cover  interest  not  allowed  by  the  statute. 
To  use  the  words  of  the  act,  I  think  each  and  all  of  these 
notes  were  void  so  far  as  they  relate  to  any  excess  of  interest 
which  would  by  the  terms  of  the  contract  between  the  parties 
become  payable  under  any  of  them. 

The  next  question  to  be  discussed  is,  whether  the  adjustment 
of  the  balance  due  the  plaintiffs  that  took  place  on  the  24th 
of  August,  1857,  by  which  after  deducting  the  amount  allowed 
for  Henwood's  note,  £221  8s.  3d.  was  found  due  plaintiffs, 
is  to  be  considered  in  efi'ect  as  a  payment  or  application  of 
money  to  the  payment  of  the  excess  of  interest  claimed,  and 
the  balance  to  apply  on  the  principal  money  advanced :  or 
whether  it  is  to  be  viewed  as  payment  of  so  much  money  by 
the  defendants  to  the  plaintiffs,  which  the  court  will  see  is 
46  VOL  IX. 
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applied  to  the  discharge  of  the  principal  sum  borrowed,  and 
six  per  cent,  interest  thereon.  Looking  at  the  facts  of  this 
case,  I  cannot  doubt  that  it  was  the  intention  of  the  parties 
to  apply  the  sum  allowed  for  Henwood's  notes  to  the  pay- 
ment of  the  interest  agreed  upon  as  far  as  was  necessary  to 
discharge  that,  and  the  balance  towards  the  principal  sum. 
That  in  fact  would  be  the  usual  and  natural  application  of 
the  payment,  if  there  was  nothing  usurious  in  the  transaction. 
The  plaintiffs  would  be  more  likely  to  insist  upon  such  an 
application  of  it  if  the  matter  of  usury  had  been  considered 
as  likely  to  cause  difficulty,  and  the  previous  payment  of  the 
£36  expressly  as  interest,  and  the  mode  in  which  the  account 
put  in  is  made  up,  all  satisfying  me  the  parties  intended  to 
apply  so  much  of  the  money  allowed  for  Henwood's  note  as 
was  necessary  for  that  purpose  to  the  payment  of  the  inter- 
est. The  learned  judge  who  tried  the  cause  has  no  doubt 
that  such  was  the  intention  of  the  parties,  and  it  therefore 
seems  useless  to  send  the  case  down  again  to  a  jury  to  ascer- 
tain the  fact. 

Under  the  old  law  when  an  action  to  recover  a  large  amount 
in  the  nature  of  a  penalty  for  taking  usurious  interest  was 
brought,  the  courts  required  very  strict  evidence  of  the  actual 
payment  of  the  excess  of  interest  as  such  ;  and  when  such 
excess  was  included  in  an  account  which  was  settled  partly  by 
money,  and  partly  by  a  bill  or  bills,  that  was  not  considered 
sufficient  payment  unless  the  bills  were  all  shewn  to  have 
been  paid.  And  whenever  they  possibly  could  by  the  exer- 
cise of  ingenuity  hold  that  the  money  paid  could  apply  on 
the  legal  demand  included  .in  the  account,  they  invariably 
did  so,  whereby  the  party  generally  avoided  the  forfeiture 
which  he  would  otherwise  have  had  adjudged  against  him. 
Under  the  law  as  it  now  stands,  it  is  not  necessary  to  give  a 
strained  construction  of  facts  to  avoid  such  consequences,  and 
the  reasonable  and  natural  inferences  ought  to  be  drawn  from 
the  facts. 

There  is  no  doubt  that  under  the  repealed  acts  when  a 
party  to  a  usurious  contract  paid  more  than  the  legal  interest 
he  could  recover  back  the  excess  in  an  action  for  mony  had 
and  received.    Can  this  be  done  as  the  law  now  stands  ?  I 
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think  not ;  and  if  it  cannot  be  recovered  back  in  an  action 
for  money  had  and  received,  then  it  cannot  in  my  judgment 
be  pleaded  in  an  action  on  the  note,  either  as  payment  pro 
tanto,  or  as  shewing  want  of  consideration  in  the  note  to  the 
extent  of  such  excess. 

Our  provincial  statute  51  Geo.  III.,  ch.  9,  sec.  6,  like  the 
imperial  statute  12  Anne,  ch.  16,  from  which  it  appears  to 
have  been  copied,  enacts,  "  that  it  shall  not  he  lawful  to  take 
more  than  6  per  cent,  interest ;"  it  then  declares  that  all  con- 
tracts, &c.,  whereupon  a  greater  interest  is  reserved  shall  be 
uiterly  void,  and  makes  any  person  taking  a  higher  rate 
liable  to  a  penalty.  The  provincial  statute  of  16  Vic,  ch.  80., 
repeals  all  former  statutes,  and  expressly  declares  that  no 
contract  thereafter  to  be  made  for  the  forbearance  of  money 
at  any  rate  of  interest,  and  no  payment  in  pursuance  thereof, 
shall  make  any  party  liable  to  any  loss,  forfeiture  or  penalty 
for  usury ;  and  by  section  three  the  contract  is  void  only 
as  to  the  excess  of  interest. 

It  cannot  be  denied  that  when  the  statute  of  16  Vic,  ch. 
80  was  passed  the  views  of  the  provincial  legislature  on  the 
subject  of  usury  had  materially  changed  from  vfhat  they  were 
at  the  time  of  the  passing  the  act  of  51  Geo.  III. 

The  act  of  George  III.  intended  to  prevent  the  taking  of 
more  than  6  per  cent,  interest,  and  not  only  forbad  the 
taking,  but  imposed  a  penalty  therefor,  besides  declaring  the 
securities  taken  for  the  performance  of  the  usurious  contract 
wholly  void.  The  more  recent  act,  under  which  this  case  is 
to  be  decided,  repeals  all  penalties,  does  not  forbid  the  taking 
of  interest  at  any  rate  the  parties  may  agree  upon,  but  merely 
declares  the  securities  taken  void  so  far  only  as  the  excess 
of  interest  is  concerned.  The  preamble  to  this  act  states 
that  it  is  expedient  to  abolish  all  prohibitions  and  penalties 
in  the  lending  of  money  at  any  rate  of  interest  whatsoever^ 
and  to  enforce  to  a  certain  extent  and  no  further,  all  con- 
tracts to  pay  interest  on  money  lent,  and  to  amend  and 
simplify  the  laws  relating  to  the  loan  of  money." 

This  preamble  seems  to  shew  that  it  was  the  intention  of 
the  legislature  to  allow  parties  to  make  contracts  for  the  loan 
of  money  at  any  rate  of  interest  that  they  might  agree  upon, 
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but  would  only  enforce  by  law  the  payment  of  six  per  cent, 
interest,  and  with  that  view  they  repealed  the  penalties  which 
would  be  incurred  from  carrying  out  a  usurious  contract,  and 
declared  such  contract  void  only  as  to  the  excess  of  interest. 

After  that  enactment,  I  do  not  think  we  can  properly  say 
that  the  taking  of  more  than  six  per  cent,  interest  is  malum 
prohibitum.  I  am  not  aware  that  it  has  been  judicially 
decided  in  modern  times  to  be  malum  in  se.  In  this  view, 
in  my  judgment,  money  voluntarily  paid  in  excess  of 
interest,  cannot  be  recovered  back;  nor  in  any  action  to 
recover  the  principal  can  it  be  set  up  as  a  discharge  of 
such  principal  pro  tanto. 

On  the  whole,  I  think  the  plaintilFs  are  entitled  to  recover 
in  this  action,  £227  8s.  3d.,  the  balance  found  due  them  on 
the  24th  of  August,  1857,  with  interest  at  6  per  cent,  per 
annum,  to  the  fourth  day  of  Michaelmas  Term,  1858.  I 
have  computed  such  interest  at  £\.Q  6s.  6d.,  and  the  plain- 
tiff's verdict  should  therefore  be  increased  to  £244  4s.  9d. 

I  have  frequently  in  the  course  of  this  judgment  used  the 
words  usury ^  usurous  interest,  and  the  like ;  perhaps  in  the 
present  state  of  the  law  these  terms  are  not  strictly  appro- 
priate, but  they  are  the  more  convenient  ones  to  use  in 
expressing  my  meaning,  and  are  not  likely  to  be  misunder- 
stood. 

Rule  absolute  accordingly. 


Wilson  v.  Thompson. 

School  act — Special  meeting  under — A  resolution  passed  by — May  alter  one 

passed  at  a  general  meeting. 
Held,  that  power  is  given  to  assemble  a  special  meeting  of  the  freeholders 

and  householders  of  any  school  section  for  the  purpose  of  maintaining  a 

common  school  within  their  section. 
Held,  also,  that  any  resolution  passed  at  the  general  annual  meeting  may 

be  rescinded  by  a  special  meeting  properly  convened  for  that  purpose. 

Replevin  for  a  cow,  value  £10. 

Pleas. — 1st.  Non  cepit.  2nd.  Nan  detinet.  3rd.  Goods 
not  the  property  of  the  plaintiff.  4th.  That  plaintiff,  on 
the  1st  December,  1857,  was  a  freeholder  and  a  householder 
resident  within  school  section  No.  4,  in  Warwick,  and  so 
continued  up  to  the  21st  of  December,  1858,  and  was  liable 
to  be  assessed  for  school  purposes  during  that  period,  and 
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being  duly  assessed,  was  liable  to  pay  certain  money  as  a 
rate  therefor,  to  wit,  X3  ;  and  said  sum  remaining  unpaid, 
the  trustees  of  the  said  school  section  No.  4,  afterwards,  on 
the  19th  of  October,  1858,  issued  their  warrant  under  their 
hands  and  seals,  and  thereby  required  one  James  Thompson 
to  collect  the  school  rate  from  the  individuals  named  in  the 
rate  poll  annexed  to  said  warrant  the  sums  set  opposite 
their  names,  and  to  pay  the  amount  over  to  the  secretary 
and  treasurer  of  the  section  within  thirty  days,  and  in 
default  of  payment  by  any  person  so  rated  then  to  levy  the 
amount  by  distress  and  sale  of  the  goods  and  chattels  of  the 
person  or  persons  making  default ;  that  plaintiff  was  rated  on 
said  roll,  for,  to  wit,  £3,  and  having  made  default  in  the  pay- 
ment of  said  sum  after  demand,  and  after  the  expiration  of 
14  days  from  such  demand,  said  James  Thompson,  within  30 
days  from  date  of  warrant,  and  within  said  school  section 
seized  and  took  the  goods  and  chattels  in  the  declaration 
mentioned,  and  sold  the  same  as  a  distress  for  the  rate  so 
due  by  the  plaintiff,  said  cow  having  been  first  duly  adver- 
tised according  to  law,  at  which  sale  defendant  bought  said 
cow,  which  is  the  alleged  taking  and  detaining  complained  of. 

Replication.— 1st  joins  issue  on  1st,  2nd,  and  3rd  pleas. 
2nd,  as  to  the  fourth  plea,  that  the  rate  therein  named  as 
rated  and  assessed  against  plaintiff  was  not  lawfully  rated 
or  imposed,  nor  was  the  same  lawfully  attempted  to  be 
levied  of  plaintiff's  goods,  and  said  seizure  and  sale  as  well 
as  said  rate  were  illegal  and  void,  and  of  no  lawful  authority 
or  affect. 

The  case  was  tried  at  the  last  assizes  for  the  county  of 
Lamb  ton  before  Biehards,  J.,  when  a  verdict  was  taken  for 
the  plaintiff  subject  to  the  opinion  of  the  court  upon  evidence, 
of  which  the  following  is  the  part  material  to  this  decision. 

Tilton  Howard  sworn. — I  am  deputy  sheriff.  I  executed 
the  writ  of  replevin.  I  took  under  it  a  cow ;  it  was  then  in 
defendant's  possession  ;  he  said  he  had  bought  the  cow  at 
auction. 

Mark  Hagle. — I  owned  the  cow  once.  I  sold  it  to  the  plain- 
tiff the  latter  part  of  last  summer.  I  was  present  when  one 
James  Thompson  was  about  to  sell  this  cow.   Plaintiff  forbid 
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him  doing  so.  The  notice  (a  notice  signed  by  the  witness  him- 
self) produced  was  read,  and  defendant  was  present  when  it 
was  read  and  heard  it  read.  The  notice  was  signed  by  me.  I 
was  a  school  trustee.  He  bought  the  cow  for  $8.  I  sold 
her  for  $20.  I  took  a  warrant  after  the  replevin  from  one 
Joseph  Macpherson  and  gave  it  to  Mr  Adams. 

For  the  defendant  it  was  admitted  that  at  the  annual 
school  meeting  in  January  it  was  decided  that  the  school 
should  be  supported  by  a  rate  bill  of  Is.  3d.  a  month  payable 
in  advance.  Mr.  BeeeJier  contended  for  plaintiff  that  this 
admission  put  the  case  on  such  a  ground  that  plaintiff  can- 
not but  fail  in  this  suit. 

James  Thomson. — We  applied  to  the  people ;  they 
said  the  times  were  so  hard  they  would  have  to  take  their 
children  out  of  school,  as  they  could  not  pay  the  Is.  3d.  a 
month,  and  they  wished  that  the  resolution  of  the  annual 
meeting  should  be  re-considered.  On  getting  a  letter  from  Dr. 
Ryerson  on  the  2nd  of  February,  1858,  three  copies  of  the 
notice  produced  were  put  up,  one  on  the  school  house  door, 
and  the  other  two  in  two  of  the  most  public  places  in  the 
township.  The  reason  why  Somer's  name  was  inserted  was, 
there  was  a  dispute  whether  Somers  or  Hagle  was  the  third 
trustee.  We  have  since  accepted  Hagle  as  the  trustee.  A 
meeting  was  held  on  the  10th  of  February  (proceedings  put 
in  of  the  meeting).  On  the  19th  of  October  last  we  made 
out  the  rate  bill  and  annexed  the  warrant  to  it.  It  had  the 
proper  seal  of  the  corporation  of  the  school  section  to  it. 
Plaintiff  was  rated  in  the  bill  for  the  amount  therein.  I 
seized  the  two  cows  and  sold  them  both.  I  think  it  was 
Mr.  Hay  put  up  the  notices.  I  saw  the  notices  up  after 
they  were  posted.  Hagle  did  not  have  notice  of  the  meet- 
ing of  the  trustees  at  the  time  of  the  second  meeting  of 
the  trustees  for  re-considering  the  rate  bill.  I  was  secre- 
tary and  treasurer.  John  Thompson  and  Timothy  Hay 
have  my  bonds.  I  did  not  ask  Hagle  to  go  to  the  meeting, 
because  I  did  not  consider  him  a  legal  trustee  then.  After- 
wards we  took  him  as  a  trustee.  We  had  a  trustee  meeting 
at  Timothy  Hay's  house  on  the  2nd  of  February.  The 
notices  were  drawn  up,  and  that  is  the  way  the  meeting  was 
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called.  Hagle  and  old  McPherson  came  in  at  the  close  of 
the  meeting,  and  Hagle  objected  to  the  proceedings.  We 
were  more  than  half  an  hour  at  the  meeting.  We  waited 
for  nearly  an  hour  before  we  got  through.  Myself  and 
Timothy  Hay  made  out  the  rate  rolls.  We  called  a  meeting, 
giving  Hagle  notice,  about  eleven  days  before  this,  8th  or 
9th  October,  to  come  and  make  out  the  estimate  ;  he  did 
not  attend.  We  gave  him  notice  also  to  attend  and  make 
out  the  rate  bill  and  sign  the  warrant ;  he  did  not  attend. 
The  corporation  had  a  seal ;  got  it  at  Toronto  the  beginning 
of  1858.  There  were  thirty-one  resident  freeholders  and 
householders  in  the  section.  All  paid  the  taxes  willingly  but 
Hagle.  Two  McPhersons  and  three  others,  six  altogether, 
attended  at  the  meeting. 

Timothy  Hay.  I  am  one  of  the  trustees  of  No.  4,  in 
Warwick.  I  put  up  two  of  the  notices  and  saw  the  third 
put  up  ;  one  on  the  school  house,  the  other  places,  two 
of  the  most  public.  Before  the  rate  bill  was  made  up  I  saw 
Hagle  and  wished  him  to  come  up  and  make  up  the  esti- 
mate and  a  rate  bill.  He  said  he  would  not  come.  After- 
wards, when  I  was  returning,  he  said  I  had  taken  advan- 
tage of  his  being  away  to  court.  It  was  a  dispute  whether 
Hagle  was  elected  to  fill  a  vacancy  or  for  a  full  period. 
Hagle  refused  to  give  up  the  papers  to  see  if  he  had  been 
elected  or  not.  We  accepted  the  other,  and  afterwards 
agreed  that  Hagle  should  come  in. 

The  case  was  argued  by  Richards^  Q.  C,  for  plaintiff,  and 
Wilson,  Q.  C,  for  defendant. 

Draper,  C.  J. — The  points  made  for  the  plaintiff  at  the 
argument  were : 

1st.  That  the  trustees  of  the  school  section  had  no  power 
to  act  except  in  accordance  with  the  resolution  of  the 
annual  school  meeting,  when  a  majority  of  the  free- 
holders and  householders  then  present  decided  that  the 
salary  of  the  teacher  and  expenses  connected  with  the  ope- 
ration of  the  school  should  be  defrayed  by  a  rate  bill  of 
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Is.  3d.  per  montli  upon  each  child  attending  the  school, 
payable  in  advance,  for  this  decision  could  not  be  revoked 
or  changed  during  the  year  for  which  it  was  made. 

2nd,  That  the  proceedings  of  the  trustees,  admitting  they 
had  power  to  call  a  special  meeting  of  the  inhabitant  free- 
holders and  householders  for  the  purpose  of  reconsidering, 
and  if  they  saw  fit  changing,  the  mode  of  providing  for  the 
school  expenses,  were  irregular  and  void  for  want  of  notice 
or  reference  to,  or  the  concurrence  of,  Mark  Hagle,  the  third 
trustee. 

3rd.  That  the  trustees  could  not  call  a  special  meeting, 
since  that  power  by  the  16  Vic,  ch.  185,  sec.  14,  was  con- 
ferred on  the  local  superintendent. 

It  was  urged  in  support  of  the  first  objection,  that  the 
statute  gave  no  authority  to  any  one  to  change  or  vary 
anything  which  had  been  determined  on  at  the  regular 
annual  school  meeting,  and  it  was  conceded  on  the  other 
side  that  the  statutes  gave  no  such  power.  But  it  is  equally 
certain  that  there  is  nothing  in  the  statute  to  prohibit  it. 

If  there  was  no  provision  or  authority  for  convening  the 
freeholders  and  householders  of  a  school  section  except  at 
the  annual  meeting,  or  if  such  power  was  only  conferred  for 
certain  limited  and  defined  purposes,  which  clearly  excluded 
the  dealing  with  what  had  been  decided  at  the  annual 
meeting,  the  plaintiff's  case  would  be  unanswerable,  but  the 
contrary  is  the  fact.  Among  the  powers  given  to  the 
trustees  by  sec.  12  of  the  school  act  of  1850  is  the  following  : 
"12thly.  To  appoint  the  place  of  each  annual  school 
meeting,  and  to  cause  notices  to  be  posted  in  at  least  three 
public  places  of  such  section  at  least  six  days  before  the 
time  of  holding  such  meeting  ;  to  call  and  give  like  notices 
of  any  special  meeting  of  the  freeholders  or  householders  of 
such  section  for  the  filling  up  of  any  vacancy  in  the  trus- 
tee corporation  occasioned  by  death,  removal,  or  any  other 
cause  whatever,  or  for  the  selection  of  a  new  school  site,  or 
for  any  other  school  purpose  as  they  may  think  proper.^' 

But  it  may  be  firstly  said,  that  while  this  language  is 
large  enough  to  give  the  trustees  power  to  call  a  special 
meeting  for  any  such  school  purpose ;  it  does  not  necessarily 
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follow  that  the  special  meeting  has  authority  to  revoke  the 
proceedings  of  the  regular  annual  meeting  in  this  or  any 
other  particular. 

In  reply  it  may  be  first  noticed  that  it  is  the  plain  intent  of 
the  school  acts  to  refer  every  question  which  affects  expendi- 
ture to  the  consideration  and  control  of  those  by  whom  the 
means  are  to  be  furnished.  There  must  always  be  a  local 
assessment  equal  to  the  sum  apportioned  out  of  the  govern- 
ment grant,  and  it  is  a  duty  particularly  devolving  on  the 
freeholders  and  householders  of  each  school  section  to  decide 
how  this  is  to  be  done.  The  trustees  are  to  carry  this 
decision  into  effect,  and  the  direction  to  them  to  do  so  is  in 
the  12th  section,  ITthly,  thus  set  forth,  *'to  provide  for  the 
salaries  of  teachers  and  all  other  expenses  of  the  school  in 
such  manner  as  may  be  desired  by  a  majority  of  the 
freeholders  of  such  section  at  the  annual  school  meeting,  or 
a  special  meeting  called  for  that  purpose.'' 

Although  the  9th  section  provides  for  the  calling  of  a 
meeting  in  lieu  of  the  annual  meeting  of  the  freeholders 
and  householders,  where,  from  some  oversight  or  neglect,  no 
such  annual  meeting  has  been  held,  it  does  not,  nor  does 
any  other  section  that  I  am  aware  of,  provide  for  the  calling 
of  a  special  meeting  to  do  any  of  the  things  specially 
required  to  be  done,  but  which  may  have  been  omitted  from 
some  cause  or  other,  at  an  annual  meeting  duly  convened  or 
held;  in  this  case  either  tjie  business  must  be  trans- 
acted at  a  special  meeting  called  for  the  particular  purpose, 
or  not  at  all,  and  the  school  year  be  allowed  to  pass  without 
it.  I  have  no  doubt  in  my  own  mind  that  any  omission  to 
do  what  should  have  been  done  at  the  annual  meeting  can 
be  thus  supplied. 

The  question  then  is  reduced  to  this,  whether  any  resolu- 
tion improvidently  made  at  an  annual  school  meeting 
is  irrevocable,  even  though  it  be  plainly  demonstrated  that 
its  effects  will  deprive  the  section  of  the  benefits  of  the 
school  act  for  the  current  year ;  I  cannot  bring  myself  to 
this  conclusion.  With  regard  to  the  election  of  school  trustees, 
it  is  a  different  thing,  but  the  unqualified  admission,  that 
having  once  elected,  they  cannot  at  a  special  meeting  dis- 
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place  those  who  have  been  chosen  does  not  affect  this  ques- 
tion. I  assume  that  the  resolution  passed  at  the  annual 
school  section  meeting  in  January,  as  to  the  monthly  pay- 
ment by  each  scholar,  was  found  by  the  freeholders  and 
householders  to  be  practically  injurious  to  the  schools,  keep- 
ing away  pupils  and  thus  reducing  the  means  of  defraying  the 
necessary  expenses,  and  of  maintaining  the  school  at  all.  In  the 
absence  of  any  prohibitory  enactment,  it  is  my  opinion  the 
freeholders  and  householders  duly  convened  at  a  special 
school  meeting  might  rescind  the  former  resolution  and 
substitute  another  mode — one  authorised  by  law — to  obtain 
their  end  of  having  a  common  school  maintained  in  their 
section,  and  therefore,  that  this  objection  fails. 

I  think  my  brother  Richards  gave  a  complete  answer  to 
the  second  objection  at  the  trial.  John  K.  Somers  was  in 
the  office  of  trustee,  acting  as  such,  whether  duly  appointed 
or  not.  There  is  nothing  before  us  to  shew,  admitting  that 
we  could  collaterally  try  the  question,  whether  Somers  was 
not  a  school  trustee  at  the  time.  The  fact  that  Hagle  has 
since  been  received  as  trustee  by  the  other  two  does  not 
prove  that  Somers  was  not,  or  that  Hagle  at  that  time  was 
third  trustee  ;  and  if  that  was  the  ground  relied  upon  to 
sustain  the  replication,  the  plaintiff  should  have  given  much 
more  distinct  evidence  for  the  purpose. 

I  scarcely  thought  Mr.  Richards  attached  any  weight  to 
the  third  objection.  The  14th  section  of  the  16  Vic,  ch. 
185,  does  (proviso  5)  give  the  local  superintendent  "authority 
to  appoint  the  time  and  place  of  a  special  school  section 
meeting,  at  any  time  and  for  any  lawful  purpose,  should  he 
deem  it  expedient  to  do  so,"  but  this  does  not  affect  or  take 
away  the  authority  previously  given  to  the  school  trustees. 

I  think  the  defendant  is  entitled  to  the  ^ostea.  It  is  to 
be  regretted  that  either  a  litigeous  spirit  or  the  ill-considered 
and  perhaps  even  mischievous  promptings  of  other  parties 
should  have  induced  the  plaintiff  to  raise  this  question  for 
the  sake  of  a  sum  less  than  two  dollars,  sacrificing  his 
property  worth  ten  times  the  amount,  according  to  the 
evidence,  as  well  as  incurring  the  costs  of  a  very  unnecessary 
lawsuit. 

Postea  to  defendant. 
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Meyers  v.  Doyle  et  al. 

Ejectment — Action  brought  by  one  against  the  grantee  of  another  tenant  in  com- 
mon— Statute  of  Limitations. 

A  being  possessed  Of  certain  lands,  bequeaths  them  to  his  grand-children, 
thirty-nine  in  number,  as  tenants  in  common.  A  division  subsequently 
takes  place  by  mutual  understanding,  there  being  no  written  conveyances 
executed,  and  each  party  takes  possession  of  a  certain  piece  of  land. 

The  portion  taken  possession  of  by  the  grand-child  through  whom  the 
defendant  claimed,  afterwards  turned  out  not  to  belong  to  the  testator, 
and  in  lieu  thereof  he  took  a  certain  other  lot  known  as  the  Walker  lot, 
which  for  some  reasons  had  not  been  allotted  to  any  of  the  devisees,  and 
this  action  was  commenced  25  years  after  he  or  those  claiming  under  him 
had  taken  possession,  by  one  of  the  thirty-nine  grand-children. 

Held,  that  twenty  years'  undisputed  possession  was  an  absolute  bar  to  the 
action,  and  that  the  defendant  was  entitled  to  the  postea. 

Held  also,  that  the  party  through  whom  the  defendant  claimed  being  one 
of  several  joint  tenants'  possession  of  part,  must  be  considered  as  posses- 
sion of  the  whole,  and  the  case  did  not  therefore  come  within  the  decision 
of  Doe  Hill  v.  Gander,  1  U.  C.  Q.  B.  3. 

CASE. 

Ejectment,  for  an  undivided  thirty-ninth  part  of  the  south- 
half  of  lot  number  three,  in  the  second  concession  of  the 
township  of  Thurlow,  in  the  county  of  Hastings. 

The  plaintiff  claimed  under  the  will  of  one  John  Waldon 
Meyers,  who  had  a  conveyance  from  Alexander  Chisholm, 
grantee  of  the  crown. 

Defendant  claimed  by  reason  of  forty  years'  possession. 

On  the  trial  the  will  of  John  Waldon  Meyers  was  admitted 
and  a  copy  put  in,  dated  the  8th  of  October,  1821.  Residu- 
ary  devise  was  to  the  grand-children,  males  and  females, 
share  and  share  alike.  It  was  also  admitted  that  plaintiff 
was  one  of  them,  and  entitled  to  a  share  under  the  will. 

The  following  evidence  was  given  : 

Nancy  Brown. — I  am  one  of  old  Captain  Meyers'  grand- 
children, daughter  of  Leonard  Meyers,  and  one  of  thirty-nine 
grand-children.  I  was  to  have  a  share,  as  I  was  informed  ; 
a  lot  in  the  township  of  Hamilton  was  set  apart  for  me,  but 
I  did  not  get  it,  because  it  turned  out  that  my  grand-father 
did  not  own  it.  When  I  found  I  could  not  get  it,  I  spoke  to 
my  uncle,  the  father  of  the  defendant,  Tobias  Blocker,  who 
would  do  nothing ;  then  I  did  nothing  for  a  time.  The  lot 
in  question  is  called  the  Walker  lot ;  I  found  that  the  Walker 
lot  had  not  been  divided  among  the  grand-children,  and  I 
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tried  to  procure  that,  in  lieu  of  that  I  had  lost.  After  talk- 
ing the  matter  over  with  other  members  of  the  family,  it  was 
arranged  that  I  with  my  husband  should  have  that  lot.  At 
that  time  defendants  had  the  Walker  lot  in  possession.  My 
husband  and  I  went  upon  the  Walker  lot,  and  made  some 
clearing  ;  remained  there  a  year,  and  then  sold  out  to  defen- 
dant's (Tobias  Blocker's)  father.  I  think  it  was  about  five 
years  after  Captain  Meyers  died  that  we  went  upon  the 
Walker  lot  and  cleared.  It  might  be  more  than  five  years. 
I  was  married  before  Captain  Meyers  died.  The  plaintiff  is 
son  of  Jacob  Meyers,  son  of  the  Captain.  My  husband  and 
I  got  a  pair  of  horses  and  a  sleigh,  and  some  of  the  old 
kitchen  furniture  out  of  the  loose  property.  I  got  one  hun- 
dred acres  in  Percy,  and  two  hundred  in  Huntingdon,  and  I 
was  to  have  the  lot  in  Hamilton,  but  did  not  get  it.  I  knew 
the  Walker  lot  always  was  the  property  of  Captain  Meyers, 
as  long  as  I  remember  any  thing.  The  defendant  had  been 
in  possession  before,  as  one  of  the  grand-children.  What 
was  spoken  of  was,  that  the  shares  of  the  grand-children  in 
the  land,  would  be  one  hundred  pounds  each.  My  husband 
has  been  dead  some  years. 

Leonard  Brown — (son  of  the  last  witness.) — I  remember 
working  with  my  father  upon  the  Walker  lot,  and  he  sold 
out  to  the  defendant,  who  has  remained  there  ever  since,  I 
think  it  is  about  thirty  years  since  my  father  sold  out  to  the 
defendant;  the  plaintiff  lived  in  Belleville,  about  three 
quarters  of  a  mile  from  this  lot,  and  then  he  moved  to  Sid- 
ney. When  my  father  clenred  on  the  lot,  the  defendant  had 
a  house  on  the  east  end  of  the  lot, 

William  M.  Eipstone. — I  married  one  of  the  thirty-nine 
grand-children,  Jane  Blocker.  The  first  person  I  knew 
having  possession  of  the  Walker  lot  was  the  defendant,  he 
has  had  it  more  than  thirty  years, 

Michael  Eekea, — I  live  on  the  adjoining  lot;  have  for 
twenty-six  years ;  defendant  has  occupied  the  lot  all  that 
time. 

William  Bleeker. — Doyle  and  Sarzean  are  tenants  put 
there  by  me.  I  have  had  possession  for  seven  years.  Got 
from  defendant,  my  father.    I  am  thirty-six.    I  have  never 


MEYERS  V.  DOYLE  ET  AL. 


373 


known  any  one  as  having  possession  except  the  defendant. 
I  heard  of  Wonnocatt  cutting  there,  and  I  got  a  warrant, 
and  I  failed  with  it  because  I  set  up  claim.  When  they  came 
again  I  kept  them  off  forcibly. 

Cross-examined. — I  understood  that  defendant  had  paid 
some  of  the  heirs  for  their  shares,  and  had  an  arbitration  with 
others.  I  prove  defendant's  writing  to  paper  shewed  me. 
An  agreement  dated  the  18th  of  March,  1 857. 

B,  F.  Davy, — Speaks  of  the  division.  Mrs.  Brown  was 
left  without  her  full  share.  No  deeds  given,  but  each  took 
possession  of  his  own  share. 

A  verdict  was  taken  for  the  plaintiff  with  Is.  damages, 
subject  to  the  opinion  of  the  court. 

Henderson  for  plaintiff,  and  Walhridge,  Q.  C,  for  defen- 
dant. The  arguments  and  cases  cited  thereon  are  set  out  in 
the  judgment  of  the  court. 

Dkapee,  C.  J. — The  lot  in  question  belonged  to  John 
Waldron  Meyers.  By  his  will  dated  the  8th  of  October,  1821, 
he  made  a  residuary  devise,  in  which  this  lot  was  included,  to 
all  his  grand-children,  thirty-nine  in  number,  as  tenants  in 
common  in  fee.  The  precise  date  of  his  death  is  not  stated 
in  the  evidence.  During  the  argument  it  was  assumed  he 
died  not  lonsj  after  the  date  of  his  will. 

It  seems  doubtful  whether  the  father  of  the  defendant 
Blecker  had  not  taken  possession  of  this  lot  even  before  the 
testator's  death.  From  a  passage  in  Nancy  Brown's  evi- 
dence it  would  seem  that  he  had.  At  all  events  this 
defendant  or  his  father  took  possession  before  1826,  though 
without  a  claim  of  right.  The  defendant  Tobias  Blecker 
has  a  son,  William,  who  put  the  other  two  defendants  into 
possession  as  tenants,  and  there  is  perhaps  some  confusion, 
and  William  may  be  called  defendant  by  some  witnesses, 
who,  in  speaking  of  defendants'  father,  refer  to  Tobias,  who 
is  actually  the  defendant  in  the  ejectment.  It  makes  no 
difference,  however,  for  if  it  was  the  father  of  Tobias  who 
entered  and  purchased  from  the  husband  of  Nancy  Brown, 
Tobias  succeeded  him,  and  between  them  continued  to  hold 
till  this  action  was  brought* 
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After  the  death  of  the  grandfather  a  division  was  made 
among  thirty-nine  grand-children.  A  portion  of  lands  was 
allotted  to  each  as  a  separate  share,  but  there  was  no  deed 
executed,  so  far  as  appears,  of  any  kind,  to  give  legal 
validity  and  binding  effect  to  the  partition,  but  each  of  them 
took  possession  and  held,  claiming  to  be  sole  owner  of  the 
lands  allotted  to  her  or  him.  Nancy  Brown,  one  of  the 
grand-daughters,  was  then  a  married  woman.  Some  land  in 
the  township  of  Hamilton  had  been  allotted  to  her  by  this 
partition,  which,  as  it  turned  out,  did  not  belong  to  the  tes- 
tator. She  then  applied  to  some  of  the  family  representing 
this  fact,  and  after  some  time,  with  the  approbation  or  agree- 
ment of  some  of  the  interested  parties,  she  and  her  husband 
entered  into  possession  of  this  lot  known  as  the  Walker  lot, 
which,  for  some  cause  or  other  had  either  been  overlooked, 
or  was  passed  over  in  the  partition.  This  entry  by  her  and 
her  husband  was  in  1826,  and  she  says  at  that  time  the 
defendant  had  possession  of  this  lot.  After  living  there  a 
year  she  says,  "  We  sold  out  to  defendant's  father."  From 
that  time  the  defendant  (who  seems  still  to  have  held  part  of  ' 
the  lot,  while  Brown  and  his  wife  occupied  another  part) 
and  those  claiming  under  him,  have  been  the  sole  occupiers  of 
the  premises. 

Others  of  the  grand-children,  as  well  as  the  plaintiff,  have, 
however,  at  different  times  claimed  their  undivided  shares  in 
this  lot.  And  the  defendant  Blocker,  finding,  as  he  says, 
that  owing  to  their  having  been  under  disabilities  for  part 
of  the  time  since  the  testator's  death,  the  Statute  of  Limita- 
tions would  be  no  bar  against  them,  has  arranged  with  them 
and  satisfied  their  claims. 

There  was  also,  according  to  the  evidence,  some  verbal 
arrangement  or  bargain  between  the  plaintiff  and  the  defen- 
dant. Blocker;  the  plaintiff  had  given  a  promissory  note 
which  was  outstanding  in  the  hands  of  a  third  party,  and 
defendant  undertook  to  pay  it,  for  which  he  was  to  get  a 
release  or  conveyance  of  the  plaintiff's  right  to  this  land. 
Defendant  did  arrange  with  the  holder  of  the  note,  but  left 
it  still  in  his  hands ;  afterwards,  when  the  plaintiff  had 
resolved  to  bring  this  action,  and  after  the  right  to  sue  upon 
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the  note  would  have  been  barred  by  the  Statute  of  Limita- 
tions, the  plaintiff  went  to  the  holder,  stating  that  he  was 
suing  defendant  for  this  land,  and  paid  the  amount,  which 
amount  the  holder  paid  over  to  the  defendant,  as  he  specified 
it,  "just  leaving  the  parties  where  they  were." 

In  1853-4,  some  parties  claiming  in  right  of  one  or  more 
of  the  grand-children,  and  instigated  or  authorised  by  the 
plaintiff,  went  and  cut  some  timber  on  this  lot.  The  defen- 
dant did  not  interfere  with  them  on  the  first  occasion,  but 
afterwards,  on  a  repetition  of  the  acts,  he  arrested  two  of 
them  on  a  warrant,  and  subsequently  kept  them  off  by  force. 
It  did  not  appear  that  in  the  first  instance,  if  at  all,  he  was 
made  aware  that  the  plaintiff  had  requested  those  parties  to 
cut  under  his  right  or  authority,  and  pointed  to  them  where 
to  cut. 

The  plaintiff 's  counsel  urged  two  points,  first,  that  the 
evidence  did  not  shew  that  defendant  was  in  possession  of  the 
whole  lot  for  20  years,  and  that  if  he  was,  the  evidence  did 
not  establish  that  the  plaintiff  was  dispossessed,  insisting 
that  as  the  plaintiff  was  a  tenant  in  common  with  defendant 
as  one  of  the  grand-children,  an  actual  ouster  must  be  shewn 
in  order  to  give  the  defendant  a  title  by  twenty  years'  pos- 
session. Woodroffe  v.  Doe,  15  M.  &  W.  769.  p.  792 ;  Cole 
on  Ejectment,  291 ;  Doe  Hill  v.  Gander,  1  U.  C.  Q.  B.  3 ; 
Fairclaim  v.  Shackleton,  5  Burr.  2604 ;  Doe  v.  Prosser, 
Cowp.  217 ;  Ford  v.  Grey,  1  Salk.  285. 

The  defendant's  counsel  relied  on  the  evidence  as  shewing 
an  exclusive  possession  of  the  whole  lot  for  more  than  twenty 
five  years,  and  answered  the  cases  cited  as  to  tenants  in  , 
common  by  reference  to  the  24th  section  of  the  Heal  Property 
Act  of  1834.  As  to  any  supposed  entry  by  cutting  wood, 
he  referred  to  Doe  Baker  v.  Coombs,  19  L.  J.  C.  P.  306 ;  9 
C.  B.  714 ;  Doe  Langden  v.  Rowlston,  2  Taunt,  441. 

The  statute  of  1834,  sec.  24,  is  a  copy  of  the  English 
Real  Property  Statute,  3  &  4  W.  IV  ,  ch.  27,  sec.  12,  which 
Sir  E.  Sugden  observes  (Real  Property  Statute  66,)  "  sets 
at  rest  an  important  point  constantly  arising  between  such 
owners:"  that  is,  co-parceners,  joint  tenants  or  tenants  in  com- 
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mon,  "  and  it  operates  by  relation  back  from  the  first  com- 
mencement of  the  separate  possession,  and  although  the  legal 
estate  is  vested  in  a  trustee  for  several  persons  as  tenants  in 
common,  yet,  if  some  have  been  for  twenty  years  in  pos- 
session of  the  whole  or  received  the  profits  thereof  through 
their  agent,  and  the  trustee  had  taken  no  step,  that  would 
constitute  a  clear  title  under  the  statute  to  the  whole  in  the 
persons  who  have  thus  enjoyed  the  property,  and  now  an 
entry  by  one  coparcener  is  not  an  entry  by  both,  for  the 
statute  makes  the  possession  of  one  coparcener  no  longer 
the  possession  of  the  other.  There  is  no  distinction  m  this 
respect  between  the  entry  of  the  one  coparcener,  or  of  one 
joint  tenant  or  tenant  in  common.  And  although  the  case 
of  Keyse  v.  Powell  (2  E.  &  B.  132,)  shews  that  the  possession 
of  one  joint  tenant  may  enure  as  the  possession  of  both /or 
their  mutual  benefit,  that  does  not  affect  the  position  stated 
by  Sir  E.  Sugden.  So  far,  therefore,  the  argument  that 
the  plaintiff  was  not  shewn  to  have  been  dispossessed,  that 
there  was  no  actual  ouster  proved,  entirely  fails. 

As  to  the  defendant  being  only  in  possession  of  the  land 
he  actually  occupied,  so  as  to  bring  the  case  within  the  deci- 
sion of  Doe  Hill  V.  Gander,  there  is  an  obvious  distinction. 
In  that  case  the  defendant  had  got  possession  of  part  of  the 
plaintiff's  land  as  a  trespasser  without  title.  His  title  by 
twenty  years'  possession  was  therefore  limited  to  the  land  he 
had  actually  occupied.  But  here  the  defendant  was  a  ten- 
ant in  common  of  the  whole  Walker  lot.  He  had  title  to 
an  undivided  part  of  every  part  of  it,  and  when  he  entered 
into  possession,  he  must  be  taken  to  be  in  possession  of  all 
to  which  his  right  of  possession  would  extend.  I  think, 
therefore,  this  ground  for  the  plaintiff's  recovery  also  fails. 
The  principle  that  would  govern  the  right  of  a  trespasser 
holding  possession  for  twenty  years  and  so  gaining  a  title 
has  no  application  in  the  present  case. 

It  was  not  argued  that  the  plaintiff  could  avail  himself  of 
the  protection  of  the  proviso  in  the  17th  section  of  the  act. 
If  it  were  necessary  to  dispose  of  this  as  a  question  of  fact 
arising  upon  the  evidence,  I  am  prepared  to  say  as  a  fact, 
that  the  plaintiff  had  notice  or  knowledge  of  the  defendant's 
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occupation  in  fact,  for  more  than  twenty  years  before  bring- 
ing  this  suit. 

The  evidence  offered  of  cutting  or  rather  giving  authority 
for  the  cutting  timber  on  the  lot  in  1853-4  cannbt,  in  my 
opinion,  affect  the  defendant's  right.  In  the  first  place  the 
defendant  had  been  in  uninterrupted  possession  as  against 
the  plaintiff  far  more  than  the  twenty  years  before  that  time, 
and  were  it  otherwise,  the  case  of  Doe  Baker  v.  Coombes 
shews  clearly  that  such  an  act  would  neither  amount  to  a 
dispossession  of  the  defendant,  nor  to  a  taking  possession 
by  the  plaintiff  so  as  to  give  him  a  new  right  of  entry  com- 
mencing from  that  time,  and  thus  enabling  him  to  maintain 
this  action  as  being  brought  within  twenty  years  from  the 
time  his  right  of  entry  occurred. 

On  the  whole  I  think  the  postea  should  be  delivered  to 
the  defendant. 

Postea  to  defendant. 


The  following  gentlemen  were  called  to  the  Bar  during 
this  Term :  Leon  Moses  Clench,  Calvin  Donaldson  Holmes, 
Charles  Richard  Atkinson,  John  Dewar,  Jacob  Vanwagner 
Spohn,  David  A.  Sampson,  William  Aird  Ross,  George 
A.  Walkem,  Byron  Moffatt  Britton. 
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^       MICHAELMAS  TERM,  23  VICTORIA. 


Present— The  Hon.  William  Henry  Draper,  C.  J. 

"  William  Buel  Richards,  J. 
"       John  Hawkins  Hagarty,  J. 


The  following  gentlemen  were  called  to  the  Degree  of 
Barristor-at-Law  during  this  term  :  James  Rogerson  Cotter^ 
William  Warren  Dean,  James  Reynolds,  George  M.  Barton, 
Huson  W.  M.  Murray,  Salter  J.  Vankoughnet,  Frederick 
William  Kingston,  James  Hanvey. 


Commercial  Bank  v.  Cameron. 

Bond —  Usury. 

In  an  action  on  a  bond,  penalty  £10,000,  given  to  secure  a  cash  credit  of 
£5,000,  the  defendant  pleaded  usury  in  that  the  plaintiflfs  charged  him 
\  per  cent,  on  all  checks  drawn  on  this  account  besides  the  usual  interest 
of  6  per  cent.  It  appearing  in  evidence  that  this  charge  was  made  on 
checks  draw  on  all  deposits  as  well  as  such  checks.  The  learned  judge 
directed  the  jury  that  the  transaction  was  not  in  his  opinion  usurious. 

Upon  a  motion  for  a  new  trial  the  court  refused  the  rule,  agreeing  in 
opinion  with  the  learned  judge  who  tried  the  cause. 

Debt  on  bond,  dated  March  10th,  1857,  penalty  ^10,000. 

Plea,  1st. — That  the  bond  is  subject  to  a  consideration  that 
if  defendant  should  pay  to  plaintiffs  ^5,000,  or  so  much 
thereof  as  might  be  advanced  to  him  on  his  cash  credit  with 
the  plaintiffs,  half  yearly  on  the  25th  November  and  the  25th 
May  in  each  year  so  long  as  the  plaintiffs  should  continue 
the  cash  credit  to  defendant  with  legal  interest  on  the  sums 
from  time  to  time  due  on  the  cash  credit  from  the  last  half 
yearly  settlement  of  accounts  between  them,  and  also  5s.  for 
every  ^100  paid  by  plaintiff  on  the  checks  or  orders,  or  on 
account  of  defendant,  and  at  the  same  rate  for  every  lesser 
sum  so  paid,  then  the  bond  should  be  void.  That  before  the 
execution  of  the  bond,  a  corrupt  agreement  was  made  and 
entered  into  between  plaintiffs  and  defendant,  that  plaintiffs 
should  lend  and  advance  to  defendant  the  sum  of  £5000, 
and  should  forbear  and  give  day  of  payment  for  the  same, 
and  that  for  such  loan  and  giving  day  of  payment  defendant 
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should  pay  plaintiffs  at  the  rate  of  6  per  cent  per  annum  for 
the  time  during  which  plaintiffs  should  forbear  and  give  day, 
and  that  defendant  should  also  pay  5s.  for  every  £100  paid 
by  plaintiffs  on  the  checks  or  orders,  or  on  account  of  defen- 
dant ;  the  said  5s.  per  cent,  being  unlawful  interest  and  in 
excess  of  legal  interest.  And  for  securing  the  £5,000,  and 
the  legal  interest  and  the  5s.  per  .£100,  that  defendant  should 
make  his  bond ;  and  in  pursuance  of  such  corrupt  agree- 
ment plaintiffs  lent  to  defendant  £5000,  and  defendant  gave 
plaintiffs  the  bond  in  the  declaration  mentioned  with  the 
said  consideration,  and  plaintiffs  received  the  same  in 
pursuance  of  the  said  corrupt  agreement.  Averment,  that 
the  six  per  cent,  and  the  5s.  per  £100  exceed  lawful  interest. 
2nd. — Set-off.  The  plaintiffs  traversed  the  corrupt  agree- 
ment pleaded  and  replied  never  indebted  to  the  set-off,  and 
setting  out  the  condition  of  the  bond  ^'  hoec  verba'  suggested 
a  breach  that  though  they  had  advanced  £5000,  yet  he  has 
not  paid  any  thing. 

The  question  which  was  left  to  the  jury  at  the  trial  was, 
whether  the  evidence  established  the  existence  of  the  cor- 
rupt agreement  stated  in  the  plea — namely,  an  agreement  to 
pay  liaore  than  the  rate  of  interest  sanctioned  by  law  as  it 
then  stood,  and  to  cloak  the  excess  under  the  name  of  commis- 
sion. The  recital  preceding  the  condition  of  the  bond  stated 
that  defendant  "  keeps  accounts  with  and  as  a  customer  of 
the  plaintiffs,"  and  that  the  plaintiffs  had  given  him  credit 
to  the  amount  of  £5,000,  which  credit  the  plaintiffs  might 
determine  on  any  of  the  settlement  days  hereinafter  mention- 
ed, and  the  condition  provides  that  if  defendant  shall  pay  to 
plaintiff  the  said  sum  of  £5,000,  or  so  much  as  may  have 
been  advanced  by  plaintiffs  on  the  said  credit  half  yearly  on 
the  25th  November  and  the  25th  May  in  each  year  as  long 
as  the  plaintiffs  shall  continue  the  said  credit,  so  that  on 
each  of  those  days  the  cash  account  of  defendant  with  plain- 
tiffs shall  he  exactly  and  fully  balanced  and  settled^  or  in 
default  thereof  shall  on  the  day  next  following  each  of 
those  days  respectively  in  each  year  pay  the  plaintiffs  the 
said  sum  of  £5,000,  with  legal  interest  on  the  sums  from 
time  to  time  due  on  the  said  credit  from  defendant  to  plain- 
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tiffs  from  the  last  half  yearly  settlement  of  accounts  between 
'  defendant  and  plaintiffs,  and  also  5s.  for  every  £100  paid  by 
the  plaintiffs  on  the  checques  or  orders,  or  on  account  of  the 
defendants,  and  at  the  same  rate  for  every  less  sum  so  paid, 
then  the  bond  should  be  void.  Under  this  bond  the  defen- 
dant had  a  cash  credit  commencing  in  1855,  which  was 
closed  on  the  3rd  of  February,  1858,  at  which  time  the 
defendant  owed  plaintiffs  £4,975  7s.  9d.  for  principal, 
interest,  and  commission.  The  half-yearly  accounts  were 
generally  large.  That  in  June,  1855,  was  £24,416,  with  a 
charge  for  interest  of  £108  19s.  2d.,  and  for  commission  of 
£61  lOd.  In  December,  1855,  it  was  £28,334  9s.  lOd., 
interest  £97  12s.  2d.,  commission  £70  lis.  9d.,  and  so  on, 
it  appearing  that  defendant  made  large  deposits  and  drew 
them  out  again,  as  well  as  the  amount  of  the  credit.  The 
interest  was  charged  on  the  latter  only,  while  the  commis- 
sion was  charged  on  every  checque,  &c.,  drawn  by  defen- 
dant and  paid  an  his  account  by  plaintiffs.  The  profit  of 
the  bank  being  materially  affected  by  what  is  termed  the 
activity  of  the  account :  that  is,  by  the  frequency  of  defen- 
dant's transactions  in  paying  in  and  drawing  out  money  on 
his  account  with  plaintiffs. 

The  evidence  to  establish  the  existence  of  the  corrupt 
agreement  stated  in  the  plea,  consisted  of  the  bond  itself  ; 
the  transactions  which  took  place  under  it,  and  which  shewed 
that  in  fact  the  plaintiffs  directly  derived  a  profit  from  their 
dealing  with  defendant  exceeding  six  percent,  per  annum 
on  the  amount  of  their  cash  credit  or  loan  to  him,  and  some 
statements  of  officers  of  the  plaintiffs  that  the  account  was 
not  active  enough,  and  did  not  pay  the  bank  or  afford  sufiicient 
profit  or  the  like.  It  appeared  that  to  keep  the  account,  to 
make  the  requisite  calculations  of  interest,  &c.,  according  to 
the  actual  amount  and  time  of  the  advances  made,  occasion- 
ed a  good  deal  of  trouble.  It  appeared  also  that  occasion- 
ally on  some  stated  days  the  defendant  had  money  at  his 
credit,  so  that  the  plaintiffs  were  not  at  all  in  advance  to 
him,  but  nevertheless,  that  on  no  occasion  was  his  account 
"  exactly  and  fully"  balanced  on  the  25th  of  November  or 
25th  of  May  in  any  year. 


COMMERCIAL  BANK  V,  CAMERON. 


381 


The  jury  on  these  facts  and  on  a  charge  putting  the 
question  directly  to  them,  whether  in  their  opinion  there 
was  such  an  agreement  as  was  stated  in  the  plea,  found  for 
the  plaintiffs. 

B.  A,  Harrison  in  this  term  moved  for  a  rule  nisi 
for  a  new  trial  on  the  following  grounds:  1st. — That 
the  verdict  was  perverse.  2nd. — That  it  was  against 
the  weight  of  evidence.  3rd.— For  misdirection,  because 
the  learned  judge  did  not  direct  that  the  bond  sued 
upon  shewed  usury  on  its  face,  and  that  the  bond  and 
evidence  together  proved  the  defendant's  plea,  and  that  if 
at  any  time  while  the  cash  credit  account  was  current  there 
was  a  balance  to  the  credit  of  the  defendant  the  charge  of 
\  per  cent,  thereafter  was  usurious.  4th. — For  improperly  ' 
admitting  evidence  of  a  witness  what  opinion  or  advice  he 
gave  the  plaintiffs  in  reference  to  this  charge  of  J  per  cent. 
And  lastly,  on  the  affidavit  of  defendant,  that  since  the 
trial  he  has  ascertained  that  it  has  been  the  custom  of  plain- 
tiffs to  require  customers  having  credit  accounts  to  give 
checques  for  large  sums  of  money  merely  for  the  purpose 
of  enabling  the  plaintiffs  to  charge  the  J  per  cent,  commis- 
sion, and  so  obtain  more  than  six  per  cent.,  such  checques 
not  being  drawn  in  any  ordinary  business  transaction. 

Draper,  C.  J. — We  are  of  opinion  that  none  of  the  grounds 
stated  in  the  rule  are  tenable  on  the  case  as  it  appears  before 
us.  The  first  objection,  that  the  verdict  is  perverse,  is  a  mis- 
application of  the  term — a  perverse  verdict  is  not  one  where 
the  error  attributed  to  the  jury  is  one  of  fact.  The  second- 
that  the  verdict  is  against  the  weight  of  evidence — is  not  in 
our  judgment  maintained,  for  the  evidence,  as  we  think,  falls 
entirely  short  of  proving  the  proposition  contained  in  the 
pl^a,  that  the  dealing  was  founded  on  a  corrupt  agreement ; 
no  doubt  such  an  agreement  may  be  established  by  inference 
from  the  actual  transactions  between  the  parties,  but  after 
carefully  considering  these  transactions  we  are  not  of  opinion 
that  the  weight  of  evidence  is  in  the  defendant's  favour.  As 
to  misdirection,  we  think  the  learned  judge  would  not  have 
been  warranted  in  directing  that  the  bond  shewed  usury  on 
the  face  of  it.    Speaking  for  myself,  I  arrive  at  the  oppo- 
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site  conclusion,  for  it  appears  to  me,  it  was  always  in  the 
defendant's  power,  according  to  the  terms  of  the  condition 
to  have  saved  himself  from  the  payment  of  either  interest  or 
commission,  and  I  cannot  see  on  what  ground  it  can  be 
contended  that  to  charge  the  commission  agreed  on  after 
any  day  on  which  the  balance  of  the  account  was  in  defen- 
dant's favour,  though  it  did  not  so  continue  48  hours,  can  be 
deemed  usury.  It  may  possibly  be  an  overcharge  on  the 
particular  transaction,  but  it  cannot  be  usury  unless  the 
whole  transaction  was  usurous,  which  I  think  it  clearly  was 
not.  The  objection  to  the  testimony  certainly  ajffords  no 
ground  for  a  new  trial.  In  the  view  in  which  the  learned 
judge  admitted  it  as  part  of  the  res  gestce,  shewing  the 
understanding  and  intention  of  the  parties,  it  was,  I  think, 
admissible.  And  lastly,  as  to  the  affidavit — it  discloses  no 
new  matter  directly  relating  to  this  dealing  between  plain- 
tiffs and  defendant,  but  matter  relating  to  dealings  between 
the  plaintiffs  and  other  parties,  collateral  to  this  case,  and 
which,  if  deemed  important  to  the  defence,  might  as  easily 
have  been  ascertained  before  the  trial  as  since. 
We  think  there  should  be  no  rule. 

Per  cur. — Rule  refused. 


Bald  v.  HAaAR. 

Chattels — Seizure  of— What  fixture  to  soil  necessary  to  attach  to  freehold. 
Held,  that  a  frame  house  rested  upon  posts  sunk  in  the  ground,  but  not  in 
any  way  attached  thereto,  is  a  fixture,  and  not  liable  as  a  chattel  to  seizure 
under  an  execution  against  goods  and  chattels. 

Declaration  (filed  the  3rd  of  September,  1859)  stated 
that  defendant  broke  and  entered  into  plaintiff's  close  in 
the  village  of  Welland,  containing  a  quarter  of  an  acre, 
(described  by  metes  and  bounds,)  and  carried  away  valuable 
constructions,  houses,  buildings  and  erections  therefrom. 
Pleas — 1st.  Plaintiff  not  possessed  of  the  said  close.  2nd. 
As  to  the  removing  the  houses,  buildings,  and  erections,  that 
they  were  not  the  property  of  the  plaintiff.  3rd.  That  at  the 
time  when,  &c.,  the  said  dwelling  house,  buildings  and  erec- 
tions were  the  property  of  one  David  Lloyd,  and  were  personal 
property  detached  from  the  freehold,  and  were  liable  to  be 
seized  and  taken  on  execution  issuing  out  of  a  division 
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court  against  goods  and  chattels,  and  set  out  that  defendant 
McGivern  recovered  judgment  in  a  division  court  against 
the  said  Lloyd,  and  issued  a  writ  or  covenant  of  execution 
against  the  said  Lloyd's  goods  and  chattels  directed  to  one 
Wm.  Paulding,  who  by  virtue  thereof  seized  the  buildings  and 
erections  mentioned  in  the  declaration,  being  in  and  upon 
the  said  place,  and  there  being  chattel  property  detached 
from  the  freehold,  and  sold  the  same  to  defendant  McGivern, 
being  the  highest  bidder,  and  thereupon  McGivern  and 
Hagar,  as  his  servant,  entered  the  said  place  and  took  away 
and  removed  the  said  dwelling  house  and  buildings,  doing 
no  unnecessary  damage.  The  plaintiff  joined  issue  on  all 
the  pleas. 

The  case  was  tried  at  Merrittsville,  in  October,  1859,  before 
Sir  J,  B,  Robinson^  C.  J.  It  was  admitted  that  David  Lloyd, 
mentioned  in  the  pleadings,  was  at  the  time  (8th  May  1856)  he 
executed  a  mortgage  to  the  plaintiff  upon  the  lands  described 
in  the  pleadings  in  this  cause  in  possession  of  and  seised  in 
his  demesne  as  of  fee  of  the  said  lands.  That  he  continued 
to  remain  in  possession  thereof  thereafter,  until  (19th  July, 
1858)  he  executed  a  deed  of  bargain  and  sale  to  the  plain- 
tiff. The  building  in  question  was  erected  before  the  mort- 
gage ;  it  was  a  frame  building  30  by  24  feet,  with  corner 
posts  and  studded,  and  was  a  story  and  a-half  high,  and 
rested  upon  the  blocks  set  into  the  ground.  It  was  covered 
with  inch  boards  over  which  it  was  clap-boarded,  but  was  not 
fastened  to  those  blocks.  There  was  a  matched  floor  below 
and  a  loose  floor  above ;  contained  three  rooms ;  the  win- 
dows were  all  glazed  and  in,  except  one  ;  one  door  (outside) 
hung,  another  not  yet  hung.  It  was  inhabited  by  a  man, 
his  wife,  and  seven  children  from  February,  185T,  to  July, 
1858.  In  that  month  it  was  sold,  having  a  short  time 
before  been  seized  on  an  execution  issued  out  of  the  division 
court  against  the  goods  of  Lloyd,  founded  on  a  judgment 
recovered  against  him  in  that  court  by  McGivern.  McGivern 
was  the  purchaser,  and  removed  the  building  after  the  sale. 
So  that  it  appeared  clear  that  if  it  was  part  of  the  realty  it 
belonged  to  the  plaintiff,  but  if  a  mere  chattel,  it  might  be 
liable  to  the  execution.    The  mortgage  from  Lloyd  to  the 
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plaintiff  contained  the  usual  terms,  "  all  houses,  out-houseS,'' 
&c.  And  the  levy  on  the  execution  was  made  shortly  before 
the  19th  of  July,  1858,  when  Lloyd  released  and  conveyed 
his  equity  of  redemption  to  the  plaintiff.  The  sale  was 
made  on  the  27th  of  July,  1858,  and  the  removal  shortly 
after. 

The  learned  judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  to  defendant  to  move  to  enter  a  nonsuit. 

In  Michaelmas  Term,  Powell  moved  accordingly. 

Freeman,  Q.  C,  shewed  cause,  relying  on  Bunnell  v.  Tup- 
per,  10  Q.  B.  U.  C.  414. 

Uccles,  Q.  C,  contra,  cited  Cleaver  v.  CuUoden,  14  Q.  B. 
U,  C.  491 ;  Gasco  v.  Marshall,  7  Q.  B.  U.  C.  193 ;  Rex  v. 
The  Inhabitants  of  Otley,  1  B.  &  Ad.  161. 

Draper,  C.  J. — In  the  case  of  Bunnell  v.  Tupper,  cited 
by  Mr.  Freeman,  most  of  the  preceding  decisions  were  con- 
sidered, and  the  Court  of  Queen's  Bench  held  that  a  barn, 
whether  affixed  to  the  soil  or  not,  is  as  between  the  vendor 
and  vendee  of  the  land  a  part  of  the  freehold  and  not  a  per- 
sonal chattel.  In  that  case  the  barn  stood  upon  land  of 
which  it  was  supposed  one  G.  had  a  pre-emption  right, 
which  right  G.'s  representatives  sold  to  the  plaintiff,  and  he 
took  possession  of  the  land  and  of  the  barn ;  upon  a  survey 
being  made,  it  turned  out  that  the  barn  stood  partly  on  the 
defendant's  land,  and  partly  upon  the  public  highway, 
and  the  defendant  removed  it,  the  court  held  that  the 
plaintiff  could  not  maintain  trover  for  it  against  the  defen- 
dant, the  owner  of  the  land  on  which  it  stood.  If  that  case 
be  rightly  decided,  the  principle  of  it  will  go  far  in  the 
plaintiff's  favour  to  establish  that  while  on  the  land  the 
house  in  question  was  part  of  the  realty,  and  therefore  could 
not  be  taken  in  execution. 

Singularly  enough,  almost  at  the  very  time  that  Bunnell 
V.  Tupper  was  decided  in  this  province,  the  court  of  Queen's 
Bench  in  England  gave  judgment  in  Wiltshear  v.  Cottrell 
(1  E.  &  B.  674).  Among  other  questions  in  that  case,  was 
the  following,  whether  a  granary  laid  on  a  wooden  foundation 
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supported  by  staddles  upon  which  it  lay  (as  ricks  of  hay  lay 
on  rick  staddles)  was  a  chattel.  The  staddles  were  stone 
pillars  mortared  to  a  foundation  of  brick  and  mortar  let 
into  the  earth  with  stone  caps  mortared  on  the  pillars.  The 
part  of  the  granary  above  the  stone  caps  was  wood  with  a 
tile  roof ;  in  removing  it  the  caps  of  the  staddles  and 
the  upright  stones  were  taken  away,  but  it  was  not  attached 
except  by  its  own  weight  to  the  staddles,  for  it  was  proved 
that  by  sufficient  power  it  might  have  been  lifted  from 
the  staddles  without  disturbing  them.  It  had  been  put 
upon  the  land  by  the  defendant's  father  while  in  occupation, 
and  who  afterwards  died  seised  of  the  fee  thereof.  Some 
difficulty  may  be  found  in  reconciling  these  two  cases.  It 
does  not  appear  to  me  to  be  necessary  to  do  so,  however,  for 
the  purpose  of  deciding  this  case. 

Park,  B.,  in  giving  judgment  in  Hellawell  v.  Eastwood 
(7  Exch.  312),  says,  "  The  only  question  therefore  is, 
whether  the  machines  when  fixed  were  parcel  of  the  freehold ; 
and  this  is  a  question  of  fact,  depending  on  the  circumstances 
of  each  case,  and  principally  on  two  considerations ;  first, 
the  mode  of  annexation  to  the  soil  or  fabric  of  the  house, 
and  the  extent  to  which  it  is  united  to  them  whether  it  can 
be  easily  removed  integre  salve  et  commode  or  not,  without 
injury  to  itself  or  the  fabric  of  the  building.  Secondly,  on 
the  object  and  purpose  of  the  annexation,  whether  it  was 
for  the  permanent  and  substantial  improvement  of  the 
dwelling,  in  the  language  of  the  civil  law  purpetui  urns 
causa,  or  in  that  of  the  year  book  pour  un  profit  del  inheri- 
tance, or  merely  for  a  temporary  purpose,  or  the  more 
complete  enjoyment  and  use  of  it  as  a  chattel." 

Looking  at  the  facts  proved  in  this  case  it  is  undeniable 
that  the  object  and  purpose  of  the  erections  of  the  house, 
of  its  annexation  to  the  soil,  such  as  it  was,  was  to  improve 
the  inheritance.  A  man  purchases  a  lot  of  a  quarter  of  an 
acre  of  land  in  a  country  village ;  he  commences  to  build 
a  frame  house,  and  is  probably  unable  in  the  first  place  to 
meet  the  expense  of  excavating  under  it,  and  building  a 
stone  or  brick  foundation  on  which  to  rest  this  frame.  He 
therefore  sinks  posts  in  the  earthy  lays  the  frame  upon 
49  VOL  IX. 
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them  and  encloses  it,  and  fits  it  up  for  a  permanent  residence ; 
before  it  is  finished  he  goes  to  live  in  it  with  his  family,  occu- 
pies it  in  an  unfinished  state  upwards  of  sixteen  months.  If 
there  had  been  a  stone  foundation  and  this  wooden  frame 
had  been  laid  upon  that  and  mortar  had  been  placed  on  the 
inside  and  outside  of  the  cill  for  the  purpose  of  excluding  the 
weather,  that  would  not,  according  to  the  case  of  the  King  v. 
Otley  (1 B.  &  Ad.  161)  have  made  it  the  less  a  chattel,  mortar 
so  placed  not  acting  as  a  cement  between  wood  and  brick  or 
stone  work.  But  as  has  been  already  remarked  each  case 
must  depend  on  its  particular  circumstances,  and  I  should 
not  hesitate  a  moment  to  hold,  notwithstanding  the  case  of 
the  King  v.  Otley,  that  if  there  had  been  such  a  foundation 
the  house  would  have  been  to  all  intents  and  purposes  part 
of  the  realty,  and  that  there  was  no  legal  distinction  between 
the  foundation  and  the  superstructure  of  a  dwelling  house, 
however  it  might  be  of  a  windmill ;  and  I  confess  I  feel  as 
little  difficulty  in  arriving  at  the  same  conclusion  in  respect 
to  this  house  though  standing  for  the  time  upon  posts  let 
a  greater  or  less  depth  into  the  ground.  It  is  notorious,  as 
observed  by  Burns,  J.,  in  Bunnell  v.  Tupper,  that  in  many 
parts  of  the  province  frame  houses  are  merely  rested  on 
blocks  of  wood,  while  log  houses  rest  merely  by  their  own 
weight  on  the  ground.  And  as  to  fences,  the  country 
is  covered  from  one  end  to  the  other  with  rails  which  rest  on 
the  ground  merely,  to  protect  crops  and  pasture  from  cattle. 

Upon  the  second  consideration  enumerated  by  FarJc,  B., 
I  think  this  case  may  be  safely  rested,  and  that  the  rule  for 
a  nonsuit  should  be  discharged. 

Per  eur, — Rule  discharged. 


CUTHBERT  V.  STREET 
Covenant — Mortgage — Estoppel. 
Held,  that  a  conveyance  in  fee  by  way  of  mortgage  made  subsequently  to 
a  breach  of  a  covenant  for  quiet  enjoyment,  and  to  the  bringing  of  an 
action  to  recover  substantial  damages  arising  from  that  breach,  does  not 
estop  the  grantee  (or  mortgagor)  from  maintaining  an  action  against  the 
vendor  of  the  party  from  whom  he  purchased  on  the  covenant  contained 
in  the  vendor's  title  to  that  party. 

The  declaration  stated  that  Timothy  Street  in  his  life 
time,  by  deed  dated  the  26th  of  April,  1832,  in  considera- 
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tion  of  £150,  did  grant,  bargain,  sell,  &c.,  to  Christopher 
Rowe,  his  heirs  and  assigns,  2f  acres  of  land,  being  part  of 
lot  No.  3,  4th  concession  west  of  Hurontario  Street,  Town- 
ship of  Toronto,  and  did  by  the  same  deed  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the  said 
Rowe,  his  heirs  and  assigns,  that  it  should  be  lawful  for  him 
and  them  from  time  to  time  and  at  all  times  thereafter 
peaceably  and  quietly  to  enter  into,  have,  hold,  occupy, 
possess  and  enjoy  the  said  premises  without  the  lawful  let, 
suit,  hindrance,  molestation,  interruption  or  denial  of  him 
the  said  T.  Street,  his  heirs  or  any  other  person  lawfully 
claiming,  or  who  might  thereafter  lawfully  claim  any  estate, 
right,  title,  trust,  or  interest  of,  in,  to,  or  out  of  the  same. 
And  that,  free  and  clear,  and  freely,  clearly  and  absolutely 
discharged  or  otherwise  saved  harmless  and  kept  indemnified 
against  all  former  and  other  gifts,  grants,  bargains,  sales, 
mortgages,  leases,  jointures,  dowers,  uses,  entails,  acts, 
arrears  of  rent,  statutes,  recognizances,  judgments,  titles, 
charges  and  incumbrances  whatsoever  had,  made,  done, 
committed  or  suffered  by  the  said  T.  Street,  or  any 
other  person,  or  by,  through,  or  with  his  or  their  acts, 
means,  procurement,  consent,  or  privity.  That  Rowe, 
during  the  lifetime  of  T.  Street  by  deed,  in  consideration  of 
£150,  granted,  bargained,  sold,  &c.,  to  the  plaintiff,  his 
heirs  and  assigns  the  same  lands,  habendum  in  fee.  That 
at  the  time  of  executing  the  first  mentioned  deed,  and  while 
the  said  T.  Street  was  seised  of  the  land,  the  said  T.  Street 
was  lawfully  married  to  one  Abigail  Street,  who  was  by 
reason  thereof  entitled  to  dower  out  of  the  said  land  if  she 
should  survive  her  husband,  and  that  after  his  death  she 
recovered  her  dower  against  the  plaintiff  with  costs,  and  the 
plaintiff  was  obliged  to  pay  the  costs,  and  to  pay  her  a  large 
sum,  .£100,  and  to  become  bound  to  pay  her  £50  per  annum 
as  long  as  she  should  live,  in  satisfaction  of  her  dower. 

Plea. — That  after  the  commencement  of  this  suit  plaintiff 
parted  with  the  said  lands  and  conveyed  them  by  a  deed  of 
bargain  and  sale  to  one  T.  Shaughnessy,  his  heirs  and 
assigns,  by  way  of  mortgage,  and  that  the  plaintiff  has 
now  no  legal  title  to  the  said  lands  nor  to  the  deed  declared 
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on,  nor  to  any  of  the  covenants  therein  contained,  and  has 
no  right  or  title  to  maintain  this  action. 

Replication. — That  after  the  commencement  of  this  suit 
and  before  the  making  of  the  deed  in  the  plea  mentioned, 
the  said  Abigail  Street  departed  this  life,  and  that  by  reason 
thereof  the  breach  of  covenant  complained  of  in  the  declara- 
tion did  not  continue,  nor  could  any  like  breach  occur  after 
the  making  of  the  said  deed,  but  the  said  breach  occurred 
wholly  before  the  making  of  the  said  deed. 

Demurrer. — Because  the  replication  confesses  the  plea 
without  avoiding  it,  for  the  plea  admits  that  the  deed  therein 
mentioned  was  made  after  the  commencement  of  the  suit, 
and  the  replication  only  repeats  the  statement;  that  the 
replication  admits  that  the  plaintiff  had  parted  with  the 
lands  in  question  and  with  the  deed,  and  that  it  is  immaterial 
that  this  happened  after  the  breach,  as  the  plaintiff  thereby 
deprived  himself  of  all  interest  in  the  lands  and  the  deed. 

The  case  was  argued  by  James  Patterson  for  the  demur- 
rer, and  Q.  8.  Patterson  contra,  cited  Humble  v.  Glover, 
Cro.  El.  328  ;  Lord  St.  Leonards,  466,  470,  471 ;  Tovey  v. 
Pitcher,  Garth.  177;  Tilney  v.  Morris,  Garth.  519;  Knight 
V.  Freeman,  1  Vent.  329 ;  Sir  Thos.  Jones,  109  ;  Sir  Thos. 
Raymond,  803;  Raymond  v.  Fitch,  2  G.  M.  &  R.  588; 
Harley  v.  King,  2  G.  M.  &  R.  18 ;  Kingdon  v.  Nottle, 
1  M.  k  S.  855;  Huyck  v.  McDonald,  3  0.  S.  U.  G.  292; 
Lewis  V.  Ridge,  Gro.  El.  868. 

Draper,  G.  J. — I  have  felt  much  difficulty  in  bringing  my 
mind  to  a  conclusion  in  this  case,  and  I  express  the  opinion  at 
which  I  have  at  last  arrived  with  a  good  deal  of  misgiving. 
From  the  first  I  have  felt  that  the  substantial  justice  of  the  case 
was  with  the  plaintiff,  and  that  the  objections  to  his  recovery 
were  of  a  purely  technical  character;  but  if  entitled  in  law  to 
prevail,  however  reluctant,  we  are  bound  to  give  effect  to 
them. 

The  question  is,  whether,  after  a  conveyance  in  fee  by 
way  of  mortgage,  made  subsequently  to  a  breach  of  a  cove- 
nant for  quiet  enjoyment,  and  the  bringing  of  an  action  to 
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recover  substantial  damages  arising  from  the  breach,  the 
plaintiff  can  maintain  his  action  against  the  vendor  of  the 
party  from  whom  he  purchased,  on  the  covenant  contained  in 
the  vendor's  deed  to  that  party. 

The  plaintiff 's  right  of  action  accrued  against  the  present 
defendants  as  executrix  and  executor  of  the  vendor,  by 
reason  of  privity  of  estate,  for  there  was  no  privity  of  con- 
tract between  him  and  the  defendants'  testator.  If  he  had 
continued  to  be  owner  of  the  estate  as  he  was  when  the 
covenant  was  broken,  when  he  sustained  the  damage  com- 
plained of  in  the  declaration,  and  when  he  instituted  this 
action,  no  doubt  as  to  his  right  to  recover  would  have 
,  existed.  But  the  defendants  insist,  that  having  parted 
with  the  land,  the  plaintiff  can  no  longer  maintain  the  action, 
for  his  only  right  to  demand  compensation  was  by  reason  of 
his  being  assignee  of  the  land  with  which  the  covenant  for 
quiet  enjoyment  ran,  and  that  as  a  consequence  the  moment 
he  parted  with  the  land  he  parted  also  with  the  covenant 
and  with  all  right  to  sue  upon  it.  On  the  other  hand,  the 
plaintiff  relies  on  an  answer,  that  the  widow  is  dead,  and 
therefore  all  possibility  of  further  damage  in  respect  of  her 
right  to  dower,  which  was  the  breach  complained  of,  has 
ceased  for  ever  ;  that  the  covenant  was  not  extinguished  by 
that  breach,  but  passed  with  the  land  to  the  mortgagee  as  a 
continuing  covenant  available  against  future  breaches,  while 
the  breach  that  had  been  committed  was  not  a  continuing 
breach,  and  it  could  not  pass  to  the  mortgagee,  for  he  had 
sustained  no  damage,  and  received  the  estate  unaffected 
by  it. 

There  is,  I  apprehend,  no  doubt  that  the  mortgagee  can 
maintain  no  action  for  the  breach  of  the  covenant  set  forth 
in  this  declaration.  Lewis  v.  Ridge,  Cro.  El.  863  ;  3  Leon. 
51 ;  2  Ventr.  278 ;  Roll  Rep.  80 ;  Owen  152 ;  2  Bulstr. 
281,  When  Rowe  brought  an  action  on  this  covenant  after 
he  had  conveyed  the  estate  to  the  now  plaintiff  for  this 
self-same  breach,  viz.,  the  recovery  of  dower  by  the  vendor's 
widow,  we  held  that  he  could  not  maintain  the  action, 
because  both  the  breach  and  the  damage  accrued  after  he 
had  parted  with  all  estate  and  interest  in  the  land  and  in 
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the  covenant  which  ran  with  it.  The  difference  in  the 
present  case  is,  that  though  the  plaintiff  has  also  conveyed 
away  the  land  arid  the  covenant  has  passed  as  annexed  to  it, 
the  breach  and  entire  damage  happened  while  the  plaintiff 
was  seized  in  fee.  There  is  another  difference,  but  I  have 
not  been  able  to  satisfy  myself  that  it  can  affect  the  decision 
of  this  case,  namely,  that  the  plaintiff's  conveyance  being 
by  way  of  mortgage,  he  may  redeem  and  become  reinstated 
in  his  original  rights,  for  it  does  not  appear  that  the  mort- 
gage has  become  absolute  at  law.  Still,  whether  redeemed 
or  no,  the  mortgagee  can  have  no  right  of  action  on  this 
account,  and  unless  the  plaintiff  can,  there  is  no  person 
entitled  to  satisfaction  for  the  breach  of  covenant,  though  it 
has  caused  serious  loss  and  expense  to  the  plaintiff.  This,  as 
appears  to  me,  would  be  an  anomaly.  If  the  law  be  so,  all 
that  can  be  said  is,  that  the  plaintiff  must  be  assumed  to 
have  known  it,  and  cannot  complain  of  the  consequences  of 
his  own  act.  If  the  right  of  action  be  suspended  while  the 
estate  is  in  the  mortgagee  subject  to  redemption,  it  will  be 
wholly  gone  if  this  mortgage  becomes  absolute  and  the  plain- 
tiff is  foreclosed. 

The  nearest  case  I  have  found  to  the  present  is  Thorn- 
ton V.  Court  (17  Jur.  151).  In  that  case  Thornton  had  in 
1842  purchased  certain  premises  from  the  defendant,  tak- 
ing a  covenant  for  quiet  enjoyment,  and  within  a  month 
afterwards  he  mortgaged  the  land  in  fee.  He,  however, 
entered  into  possession  and  continued  so  until  1847,  when  he 
was  evicted  by  title  paramount.  He  then  brought  an  action 
against  Court  to  recover  damages  for  the  breach  of  covenant, 
and  Court  pleaded  that  at  the  time  of  the  eviction  Thornton 
had  conveyed  the  legal  estate  in  the  premises  to  the  mort- 
gagee, and  had  not  any  estate  or  interest  in  such  premises 
remaining  in  him,  and  in  consequence  Thornton  could  not 
proceed  with  his  action  at  law,  and  filed  a  bill  for  relief 
under  special  circumstances  of  dealing  between  the  mortga- 
gee and  Court.  But  there,  although  there  was  privity  of 
contract  between  Thornton  and  Court,  the  former  had  no 
legal  estate  or  interest  in  him  when  the  eviction  took  place. 
The  mortgagee  was  seized  of  the  land,  and  the  covenant 
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passed  with  it,  and  consequently  the  breach  of  covenant 
was  an  injury  to  him  and  not  to  Thornton,  whose  position 
was  analogous  to  that  of  Rowe  in  the  case  I  have  re- 
ferred to. 

The  difficulty  I  have  felt  throughout  is,  that  if  the 
mortgagee  were  to  release  the  covenant  and  all  rights  of 
action  upon  it  to  the  now  defendants,  whether  that  release, 
if  properly  pleaded  to  this  action,  would  or  would  not  be  a 
bar,  and  if  it  would,  then  it  must  follow,  as  appears  to  me, 
that  the  plaintiff,  by  conveying  the  land  in  fee,  has  given  to 
his  mortgagee  an  absolute  right  and  power  over  the  covenant 
and  every  thing  depending  on  it,  and  this  difficulty  is  not 
directly  solved  by  any  case  which  I  have  met  with. 

Lucy  V.  Levington  (1  Ventr.  175 ;  2  Lev.  26  ;  2  Keble, 
831)  differs  in  this  respect.  The  action  in  that  case  was 
brought  by  the  executor  of  the  covenantee,  the  whole  dam- 
age for  the  breach  of  covenant  having  happened  during  the 
life  of  the  testator  who  was  evicted,  and  neither  the  land 
nor  the  covenant  descended  to  his  heir.  In  Kingdon  v. 
Nottle  (1  M.  &  S.  354)^  the  executor  failed,  because  no 
damage  was  shewn  to  have  accrued  to  the  testator,  though 
the  breach  of  covenant  (which  was  one  for  title)  accrued  in 
his  life  time,  but  he  was  never  evicted  ;  his  devisee,  who  was 
evicted  afterwards,  brought  an  action  and  recovered.  In 
King  V.  Jones  (5  Taunt.  418 ;  4  M.  &  S.  188),  the  covenant 
was  for  further  assurance,  and  the  heir  of  the  covenantee 
recovered  on  a  breach  assigned  for  not  making  further 
assurance  on  the  request  of  the  ancestor,  but  it  was  the  heir 
who  was  evicted.  In  Merely  v.  Polhill  (2  Ventr.  56  ;  3 
Salk.  109),  the  action*  was  against  a  lessee  for  a  breach  of  a 
covenant  to  repair  brought  after  the  expiration  of  the  lease 
by  the  executor  of  the  then  late  Bishop  of  Winchester, 
whose  predecessor  had  leased  the  premises  to  the  defendant, 
the  breach  of  covenant  having  occurred  in  the  lifetime  of 
the  testator,  but  in  that  case  the  covenant  had  not  passed 
with  the  land  to  a  stranger,  the  lease  had  expired.  The 
covenant  itself  was  with  the  Bishop  and  his  successors,  and 
the  want  of  repairs  might  have  subjected  the  Bishop's  exe- 
cutor to  an  action  by  the  successor  in  the  bishopric.  In 
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Raymond  v.  Fitch  (2  Cr.  M.  R.  588),  the  covenant  was 
collateral  and  did  not  run  with  the  land,  and  Ricketts  v. 
Weaver  (12  M.  &  W.  718),  was  decided  on  the  authority  of 
Raymond  v.  Fitch. 

But  although  these  cases  thus  severally  differ  from  the  one 
now  in  judgment,  yet  it  is  plain  from  them  all,  that  the 
right  of  action  accrues  only  to  the  party  who  was  owner  of 
the  estate  when  the  breach  of  covenant  and  the  ultimate 
damage  happened,  though  as  to  the  former,  the  breach  is  held 
to  be  continuing  until  the  latter  has  accrued,  and  runs  with 
the  covenant  as  the  latter  runs  with  the  land.  This  I  take 
to  be  the  principle  of  Kingdon  v.  Nottle  (4  M.  &  S.  53), 
when  the  second  action  was  brought  by  the  devisee. 

In  this  case  the  covenant  is  not  exhausted  or  satisfied.  It 
is  a  guarantee  or  security  for  quiet  enjoyment,  because  there 
has  been  no  absolute  and  complete  eviction ;  and  it  has 
passed  with  the  land  to  the  mortgagee  and  for  his  benefit. 
But  the  breach  which  has  happened  is  not  a  continuing 
breach,  nor  is  the  mortgagee  in  any  way  damnified  by  it. 
He  holds  the  estate  as  if  no  such  breach  had  ever  occurred. 
Now,  if  it  had  happened  that  the  plaintiff  had  died  after  the 
recovery  and  satisfaction  of  the  dower,  not  having  dis- 
posed of  the  estate  in  his  life,  the  land  with  the  covenant 
would  clearly  have  passed  to  his  heir,  but  not  the  right  to 
sue  upon  this  covenant,  for  the  heir  would  have  sustained  no 
damage.  The  action  either  could  not  have  been  brought  at 
all,  or  it  must  have  been  brought  by  the  executor  of  the  de- 
ceased proprietor.  It  appears  to  me  to  be  the  consequence  of 
Raymond  v.  Fitch,  and  Ricketts  v.  Weaver,  that  the  action 
would  have  been  maintainable,  and  that  it  would  have  been 
no  ^answer  to  have  pleaded  that  the  estate  had  descen- 
ded on  the  heir  ;  or  if  there  had  been  a  devise,  to  the 
devisee,  and  that  the  covenant  had  gone  with  it,  and 
that  the  right  to  the  benefit  of  the  covenant  arose  from 
privity  of  estate,  and  not  from  privity  of  contract,  and  that 
there  was  no  privity  of  estate  between  the  executor  and  / 
covenantor.  The  cause  of  action  being  complete  and  per- 
fect to  the  testator,  became  a  personal  right,  and  as  such, 
the  executor  could  recover  upon  it  as  a  chose  in  action 
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part  of  the  personal  estate,  although  the  realty  with  the 
covenant  had  passed  to  others.  So,  I  suppose  it  would  be 
if  the  tenant  for  life  were  entitled  to  the  benefit  of  covenants 
which  were  broken  in  his  life  to  his  damage,  if  he  died 
before  recovery,  his  executor  might  maintain  the  action, 
though  on  the  death  of  the  tenant  for  life  the  estate  with 
the  covenants  had  vested  in  possession  in  him  in  remainder. 

But  if  this  be  a  correct  deduction,  it  disposes  of  this  case, 
for  it  would  be  absurd  that  an  executor  could  recover  on  a 
cause  of  action  accruing  and  complete  in  the  life  time  of 
his  testator,  and  yet  that  the  latter  must  have  failed  if  he  had 
instituted  a  suit,  and  I  therefore  conclude  that  the  plaintiff 
is  entitled  to  judgment  on  this  demurrer. 

I  must  remark,  however,  that  the  case  has  been  argued  on 
both  sides  more  on  the  question  whether  the  plea  contained 
an  answer  to  the  action,  than  whether,  assuming  the  plea  to  be 
otherwise  good,  the  replication  contained  an  answer  to  it.  There 
is,  however,  no  demurrer  to  the  plea  on  the  record,  and  but  one 
ground  of  demurrer  to  the  replication,  namely,  that  it  admits 
the  plaintiff  had  parted  with  the  land  in  question  and  with 
the  deed,  and  that  it  is  immaterial  that  this  happened  after 
the  breach,  as  the  plaintiff  thereby  deprived  himself  of  all 
interest  in  the  lands,  and  the  deed  was  probably  intended, 
and  has  been  treated  as  opening  up  the  question  on  which  I 
have  given  my  opinion. 

See  Younget  al.  V.  Raincock,  7C.  B.  310;  Middlemore 
V.  Goodale,  Cro.  Car.  503  ;  Middlemore  v.  Goodale,  1  Rol. 
Abr.  521,  pi.  6  ;  Walker  v.  Beeves  Dougl.  461  n ;  Spencer's 
case,  5  Co.  17  ;  Vernon  v.  Smith,  5  B.  &  A.  1 ;  Campbell 
V.  Lewis,  3  B.  &  A.  392;  Campbell  v.  Lewis,  8  Taunt  715 ; 
Marie  v.  Plake,  3  Salk  118 ;  Esp.  N.  P.  202 ;  Humble  v. 
Glover,  Cro.  El.  328 ;  Overton  v.  Sydal,  Cro.  El.  555 ; 
Broom  v.  Here,  Cro.  El.  633 ;  Allen  v.  Bryan,  5  B. 
&  C.  512 ;  Holford  v.  Hatch,  1  Dougl.  182 ;  Palmer  v. 
Edwards,  1  Dougl.  186,  in  notis;  Walker  v.  Reeve,  3  Dougl. 
19  ;  Williams  v.  Bosanquet,  1  B.  &  B.  238  ;  Knights  v. 
Quarles,  2  B.  &  B.  102 ;  Lanning  v.  Levering,  Cro.  El. 
916 ;  Mascal's  case,  1  Leon  62 ;  Moor,  242 ;  Russell  v. 
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Stokes,  1  H.  Bl.  562 ;  Webb  v.  Russell,  3  T.  R.  393 ; 
Beeley  v.  Parry,  3  Lev.  154;  Harley  v.  King,  2  C.  M.  & 
R.  18  ;  Midgley  v.  Lovelace,  Carth.  289  ;  Bennett  v.  Her- 
ring, 3  C.  B.  N.  S.  370 ;  Martyn  v.  Williams,  1  H.  &  N. 
817  ;  Mason  v.  Dixon,  Sir  W.  Jones  173  ;  Smith  v.  Symonds, 
Comb.  64. 


Neale  v.  Winter. 

Upon  an  action  by  N.  against  W,  for  mesne  profits,  held,  that  a  judgment 
recovered  by  N.  against  a  third  party  who  was  proved  to  have  been  ac- 
knowledged by  W.  as  his  tenant,  was  evidence  against  N.,  be  being  looked 
upon  as  landlord  of  the  party  against  whom  the  ejectment  was  brought 
with  notice  of  the  action  which  he  might  have  defended. 

Held  also,  that  the  recitals  in  a  deed  put  in  as  evidence  on  the  trial  of  a 
cause  are  not  conclusive  as  to  the  facts  therein  stated. 

Trespass  for  mesne  profits,  from  the  23rd  of  August, 
1853,  being  the  day  on  which  the  trespass  is  laid,  to  the 
27th  of  July,  1859. 

Pleas. — 1st.  Not  guilty.  2nd.  That  after  the  accruing 
of  the  causes  of  action  and  before  the  commencement  of 
this  suit  it  was  agreed  between  the  plaintiffs  and  defendant 
that  if  defendant  would  consent  to  a  verdict  for  plaintiffs  in 
an  action  of  ejectment  then  about  to  be  tried,  for  the  same 
lands  in  the  declaration  mentioned,  wherein  the  now  plain- 
tiffs were  plaintiffs,  and  one  Withrow  (then  alleged  to  be 
tenant  of  defendant)  was  defendant,  all  claims  for  the  causes 
of  action  in  the  declaration  mentioned  should  be  waived, 
discharged,  and  abandoned  by  the  plaintiffs.  Averment^ 
that  defendant  did  so  consent,  and  plaintiffs  obtained  judg- 
ment to  recover  possession  of  the  same  lands,  and  did 
recover  possession  thereof,  whereby  the  causes  of  action 
in  the  declaration  mentioned  were  satisfied  and  discharged. 
Plaintiffs  join  issue. 

The  trial  took  place  at  Woodstock  in  October  last,  before 
Burns,  J.  It  appeared,  or  was  conceded  on  both  sides, 
that  the  property  mentioned  in  the  declaration  was  owned  in 
fee  by  a  Major  Beale,  who  died  in  1847  or  1848.  By 
indenture  dated  the  12th  of  May,  1845,  he  demised  this 
land  to  one  Joseph  Hoskins,  habendum,  for  six  years  from 
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the  date.  One  witness  for  plaintiffs  stated  that  Hoskins 
sold  to  Withrow,  and  another  said  the  Withrows  went  into 
possession  about  seven  or  eight  years  before  the  trial,  and 
remained  on  the  place  until  March,  1859.  Another  of  the 
plaintiffs'  witnesses  swore  that  he  was  clerk  to  the  plaintiffs' 
attorney  when  the  proceedings  (the  suit  in  ejectment  appa- 
rently) were  going  on,  and  that  a  deed  executed  by  the 
present  defendant  was  sent  to  the  office  of  the  plaintiffs' 
attorney  by  the  defendant's  attorney.  In  consequence  of 
some  conversation  with  defendant  this  witness  said  he  had 
prepared  a  release  to  be  executed  by  defendant  and  sent  it 
to  defendant's  attorney,  who  returned  it,  objecting  to  the 
recitals  therein,  and  instead  thereof  sent  back  the  deed 
first  spoken  of,  which  appears  to  be  executed  by  the  defen- 
dant. This  witness  stated  that  Withrow  (one  of  the  defen- 
dants in  the  ejectment  suit)  came  with  the  now  defendant 
about  that  suit ;  that  Withrow  was  anxious  to  be  out  of  the 
suit,  and  that  the  now  defendant  offered  £100  to  have  the 
matter  settled,  and  to  execute  a  release.  The  present  de- 
fendant then  admitted  that  Withrow  was  his  tenant  of  the 
property,  and  claimed  a  right  to  the  land  from  a  deed  he 
had  from  Hoskins.  The  plaintiff's  attorney  objected  to  the 
deed,  which  was  executed  by  defendant,  on  account  of  the 
recitals  contained  in  it. 

The  ejectment  suit  was  brought  by  the  present  plaintiffs 
against  John  Withrow  and  Samuel  Withrow,  by  writ  tested 
the  18th  of  May,  1857,  and  was  tried  on  the  20th  of  Octo- 
ber, 1858,  and  the  postea  returned  as  the  verdict  of  the 
jury,  that  the  plaintiffs,  on  the  18th  of  May,  1857,  were  and 
still  are  entitled  to  the  possession  of  the  premises.  Judg- 
ment thereupon  was  entered  on  the  26th  of  july,  1859,  and 
on  the  29th  of  July,  a  writ  of  possession  and  Ji.  fa,  issued 
to  the  sheriff  of  Oxford,  endorsed  to  levy  ^221  7s.  6d.  costs 
taxed,  and  the  costs  of  the  writ,  &c.  The  sheriff  executed 
the  writ  so  far  as  the  delivery  of  possession,  and  returned 
nulla  bona  to  the  fi.  fa. 

For  the  defence  it  was  objected  that  there  was  no  evidence 
of  title  in  the  plaintiffs,  or  at  all  events,  not  before  the  18th 
of  May,  1857.  Nor  any  evidence  of  entry  by  the  plaintiffs 
under  the  recovery  in  the  ejectment. 
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The  first  objection  involved  the.  consideration  of  what 
evidence  the  deed  executed  by  the  defendant  afforded.  It 
was  a  deed-poll  dated  the  80th  of  March,  1858,  reciting  a 
conveyance  dated  on  or  about  the  23rd  December,  1850,  from 
Hoskins  to  the  defendant,  and  certain  recitals  in  that  convey- 
ance, by  which  Hoskins,  in  consideration  of  .£145  paid  him 
by  defendant,  bargained  and  sold  to  defendant  the  land  in 
question  habendum  in  fee,  and  further  reciting  that  Martha 
Neale,  one  of  the  plaintiffs,  claimed  to  be  entitled  as  devisee 
of  Charles  W.  Beale,  who  was  heir  at  law  of  Major  Beale, 
and  further  reciting  that  defendant  had  never  been  in 
possession  of  the  lands  by  himself  or  his  tenants,  or  derived 
any  profits  therefrom,  and  that  he  is  now  satisfied  Martha 
Neale  is  the  rightful  owner  of  the  said  lands,  and  that  he  has 
consented  in  consideration  of  being  discharged  from  all 
actions,  that  have  been,  or  shall  be  commenced  about  the 
premises,  and  from  costs  in  respect  thereof,  to  quit  claim  and 
discharge  the  lands,  and  the  defendant  in  consideration  of 
the  premises  does  demise,  release,  quit,  claim  and  discharge 
the  lands,  &c.,  from  all  claims,  whether  under  the  matters 
recited  or  otherwise,  provided  that  the  lawful  owner  shall 
have  no  claim  against  the  defendant  for  "  meanse 
(qr.  mesne)  profits,  use,  or  occupation  of  the  lands,  or  for 
any  other  cause  or  matter  in  or  about  the  premises. 

The  learned  judge  overruled  the  objections,  for  the  present. 
On  the  defence  evidence  was  given  by  defendant's  attorney 
that  he  had  agreed  to  let  the  verdict  go  by  consent  for  the 
plaintiffs  in  the  ejectment;  on  condition  that  the  plaintiffs 
should  forego  all  claims  to  mesne  profits ;  that  he  was  in- 
structed to  raise  certain  objections  to  the  proof  of  plaintiffs' 
title,  and  would  forego  them ;  that  plaintiff  s'  attorney 
agreed,  and  thereupon  the  deed  above  set  forth  was  prepared, 
and  the  verdict  was  taken  accordingly  without  defence.  At 
that  time  an  action  had  been  commenced  against  the  defen- 
dant. The  plaintiffs'  attorney  adm.itted  an  action  had  been 
commenced  against  defendant  for  mesne  profits,  before 
the  ejectment  suit  was  decided,  and  swore  that  any  conversa- 
tion with  defendant's  attorney  had  relation  to  that  suit, 
which  was  abandoned.    But  he  denied  having  made  any 
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such  arrangement  as  that  stated  by  the  defendant's  at- 
torney. 

The  learned  judge  left  to  the  jury  to  decide  the  question 
of  any  compromise  having  been  made,  as  set  up  for  the 
defendant,  and  they  decided  against  the  defendant  on  this 
point.  He  further  directed  the  jury  to  assess  damages  from 
the  18th  of  May,  1857,  the  day  on  which  the  ejectment 
summons  bore  date  down  to  the  fall  of  1858.  And  further, 
from  the  18th  of  May,  1857,  going  back  for  six  years,  to  be 
computed  from  November,  1858,  and  reserved  leave  to  the 
defendant  to  move  to  limit  the  verdict  to  the  first  sum,  if 
the  plaintiff  was  not  on  the  evidence  entitled  to  claim  dama- 
ges further  back  than  the  18th  May,  1857. 

The  jury  gave  a  verdict  for  .£257  19s.  9d.,  being  dama- 
ges for  the  first-named  period,  and  the  costs  of  the  ejectment 
suit,  and  for  £101  5s.  9d.,  damages  for  last-named  period, 
together  .£359  2s.  9d. 

In  Michaelmas  Term  Beard  obtained  a  rule  nisi'  to  re- 
duce the  damages  to  £257  19s.  9d.,  pursuant  to  leave 
reserved,  or  for  a  new  trial  on  the  ground  of  misdirection, 
1st. — In  ruling  that  the  judgment  in  ejectment  was  evidence 
against  the  defendant,  he  being  no  party  thereto.  2nd. — In 
ruling  that  the  recitals  in  the  deed  put  in  by  the  plaintiffs, 
were  not  evidence  in  the  defendant's  favour.  3rd. — In 
ruling  that  defendant  was  liable  for  the  costs  of  the  eject- 
ment. 4th. — In  ruling  on  the  second  issue  that  the  plea 
was  not  proved,  inasmuch  as  the  plaintiffs'  attorney  had 
no  authority  to  bind  the  plaintiffs  by  such  arrangement. 

Anderson  shewed  cause,  referring  to  3  H.  &  K,  Exch.  N. 
S.  743,  Vaughan  v.  Taffvale  R.  W.  Co. ;  Doe  v.  Harlow, 
12  A.  &  E.  40 ;  Doe  v.  Challis,  17  Q.  B.  168. 

Beard  in  support  of  his  rule,  cited  Aslin  v.  Parkin,  2 
Burr,  668,  and  the  same  case  in  1  Sm.  L.  Cases  264 ;  Doe 
V.  Wellsman,  2  Exch.  368 ;  Carpenter  v.  Buller,  8  M.  k  W. 
209 ;  Denn  v.  White,  7  T.  R.  112 ;  Chambers  v.  Mason,  4 
Jur.  N.  S.  1037. 

Draper,  C.  J. — This  is  an  action  of  trespass  for  mesne 
profits,  to  which  the  defendant  pleads  not  guilty,  and  a 
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special  plea,  amounting,  if  to  any  thing,  to  an  accord  and 
satisfaction.    The'plaintilFs'  title  is  not  denied. 

As  to  the  second  plea,  the  only  complaint  urged  is,  that 
the  learned  judge  stated  in  the  hearing  of  the  jury,  that  the 
plaintiffs'  attorney  had  no  authority  to  make  a  compromise, 
whereas,  as  a  matter  of  law  the  plaintiffs'  attorney  had  such 
authority,  for  which  position  Chambers  v.  Mason  was  cited. 
I  have  read  this  case  as  reported  in  4  Jur.  N.  S.  1037,  and 
do  not  find  it  maintains  Mr.  Beard's  argument.  If  it  did, 
however,  it  would  in  my  mind  make  no  difference.  The 
issue  presented  only  the  question  of  compromise.  It  was 
sworn  to  on  one  side,  and  denied  on  the  other,  and  was 
expressly  left  to  the  jury  as  a  question  of  fact.  The  plain- 
tiffs' attorney  also  swore  he  had  no  authority  to  make  it,  and 
stated  why.  That  the  learned  judge  should  say,  as  his 
opinion  on  such  evidence,  that  the  plaintiffs'  attorney  had  as 
a  fact  no  such  authority,  would  certainly  afford  no  ground 
for  a  new  trial.  If  it  was  ruled  as  a  matter  of  law,  and  it 
is  in  this  light  that  it  is  objected  to  in  the  rule,  the 
objection  should  have  been  taken  at  nisi  prius,  which  from 
the  learned  judge's  notes  does  not  appear  to  have  been  done. 
Indeed,  assuming  the  facts  sworn  to  by  the  plaintiffs'  attor- 
ney, I  think  the  learned  judge  would  have  been  warranted 
in  stating  as  a  matter  of  law  that  they  shewed  he  had  no 
authority.  Taken  either  way,  I  think  the  verdict  upon  this 
issue  should  not  be  disturbed. 

Upon  the  plea  of  not  guilty  it  was  incumbent  on  the 
plaintiffs  to  prove  the  defendant  a  trespasser ;  the  damages 
being  of  course  limited  by  the  time  when  such  trespass  was 
committed  and  continued.  For  this  purpose  the  judgment 
in  ejectment  was  advanced.  It  was  very  properly  objected 
that  this,  standing  alone,  proved  nothing  against  the  defen- 
dant. No  doubt  the  judgment  itself  was  res  inter  alios  acta. 
The  defendant  must  be  identified  with  the  parties  against 
whom  it  was  rendered,  or  as  against  him  it  would  prove 
nothing.  But  one  of  the  plaintiffs'  witnesses  swore  that 
Withrow  (not  saying  which  of  them)  was  tenant  to  defen- 
dant ;  that  defendant  admitted  to  him  such  was  the  fact, 
that  Withrow  came  with  defendant  to  the  office  of  plaintiffs' 
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attorney ;  that  Witlirow  was  anxious  to  be  out  of  the  suit, 
and  that  defendant  offered  £100  to  have  the  matter  settled. 
The  only  matters  then  in  controversy  being  the  ejectment 
and  a  suit  against  defendant  for  mesne  profits,  which  was 
afterwards  given  up.  I  think  from  this  evidence  it  may  be 
fairly  concluded  that  the  defendant  was  the  landlord  of  the 
Withrows,  or  one  of  them  as  to  these  premises ;  that  he  had 
notice  of  the  ejectment  and  might  have  intervened  to  defend, 
and  also  to  give  up  the  premises  or  otherwise  to  arrange  with 
the  plaintiffs  respecting  the  claim.  I  think  therefore  he  is 
identified  with  the  Withrows  in  that  suit,  and  that  the 
recovery  in  ejectment  is  evidence  against  him,  as  well  for  the 
costs  as  for  the  other  damages  to  which,  on  the  face  of  that 
record,  they  would  be  liable.  On  this  point  I  refer  to 
Hunter  v.  Britts  (3  Camp.  455),  Doe  v.  Harvey  (8  Bing. 
239.) 

It  remains  to  consider  whether  their  is  any  thing  in  the 
third  objection  to  the  alleged  ruling  of  the  learned  judge, 
and  also  whether  the  verdict  should  be  reduced. 

As  to  the  first,  the  defendant  made  no  objection  to  the 
deed  being  received  in  evidence,  but  he  contends  that  as  the 
plaintiffs  put  it  in,  the  recitals  are  evidence  of  the  facts  they 
state,  and  prove  that  he  never  was  in  possession  of  the 
lands,  either  by  himself  or  by  tenants,  and  that  he  never 
received  or  derived  any  profits  thereof. 

When  the  plaintiff s'  attorney  objected  to  this  deed,  on 
account  of  these  very  recitals,  I  think  he  should  not  have 
retained  it,  and  that,  independently  of  any  mere  legal 
question,  he  should  not  have  endeavoured  to  make  use  of  it. 
That  he  was  right  in  objecting  to  it,  I  think  is  clear.  It  seems 
to  me  to  have  been  of  no  value  for  any  purpose  to  the 
plaintiffs,  and  to  have  been  drawn  merely,  or  at  least  ' 
principally,  to  protect  the  defendant  against  the  apprehended 
consequences  of  accepting  and  acting  upon  a  title  from  Hos- 
kins,  who  obviously  had  no  title  whatever  except  asl  essee 
from  Major  Beale.  For  as  an  admission  of  the  title  of  Martha  ' 
Neale,  it  carries  her  title  no  farther  back  than  the  date, 
which  is  several  months  subsequent  to  the  bringing  of  the 
ejectment ;  and  I  fail  to  see  for  what  purpose  it  was  put  in 
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at  all,  for  the  plaintiffs  certainly  derive  no  title  or  interest 
under  it,  either  for  the  purpose  of  the  ejectment  suit 
or  of  this  action.  I  think  the  learned  judge  was  right 
in  refusing  to  receive  the  recitals  as  evidence  of  the 
facts  they  assert.  They  were  evidence  that  the  defendant 
coupled  his  admission  of  Martha  Neal's  title  with  the 
assertion  of  his  never  having  had  possession,  and  having  re- 
ceived no  profits,  and  if  the  plaintiffs  were  driven  to  rely  on 
the  admission  they  would  have  to  couple  it  with  the  asser- 
tions, but  this  would  not  prove  the  assertions  to  be  true,  or  at 
least  not  conclusively,  and  there  was  direct  evidence  of  the 
defendant's  own  admissions  that  they  were  untrue,  for  he 
admitted  that  Withrow  was  his  tenant.  But  in  this  instance 
also  it  does  not  appear  the  objection  was  taken  at  the  trial, 
and  it  is  not  of  such  a  character  that  we  should  allow  it  to 
be  made  now,  when  we  see  that  if  the  deed  were  wholly  with- 
drawn, the  plaintiffs'  case  would  be  sustained  by  proof. 

As  to  the  last  point,  I  am  inclined  to  the  opinion  the 
verdict  should  be  reduced.  There  certainly  is  proof  that  the 
Withrows  were  in  possession,  seven  or  eight  years  before  the 
trial,  but  how  or  under  whose  authority  they  entered  is  not 
proved,  unless  the  plaintiffs'  statement  that  Withrow  was  his 
tenant  proves  it.  It  is  true  that  the  deed-poll  recites  a 
conveyance  from  Hoskins  to  the  defendant,  dated  in  Septem- 
ber, 1850.  And  this  admission,  coupled  with  the  other 
respecting  Withrow's  tenancy,  may  justify  a  conclusion  that 
the  tenancy  began  soon  after  the  conveyance  from  Hoskins 
to  the  defendant.  But  I  entertain  so  strong  a  doubt  of  the 
propriety  of  admitting  this  deed  in  evidence  at  all,  that 
before  I  could  bring  myself  lo  agree  that  the  plaintiff  sshould 
recover,  where,  without  the  aid  of  that  deed,  they  would  fail, 
unless  they  consent  to  forego  that  part  of  the  verdict, 
I  should  feel  disposed  to  grant  a  new  trial ;  at  least  I 
should  wish  to  hear  the  question  of  its  admissibility  under 
the  circumstances  argued. 

Mr.  Anderson  agrees  to  reduce  the  verdict. 

Rule  absolute  to  reduce  the  verdict  to  £257  19s.  9d. 
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The  Bank  of  Montreal  v.  Armour. 

Bill  of  exchange — Paym^ent  by  drawer  after  action — How  for  satisfaction  as  to 

acceptor. 

Held,  that  the  payment  of  a  bill  by  the  drawer  after  action  brought 
does  not  operate  as  a  consequence  of  law  as  a  satisfaction  and  discharge 
in  an  action  by  the  endorsee  against  the  acceptor. 

Declaration. — For  that  certain  persons  by,  under,  and 
using  the  name,  style  and  firm  of  Strong  and  Matlieson,  on  the 
19th  of  February,  1859,  by  their  bill  of  exchange  now  overdue, 
directed  to  the  defendant,  required  the  defendant  to  pay  to  the 
order  of  the  said  Strong  and  Matheson  the  sum  of  $400  three 
months  after  the  date  thereof ;  and  the  defendant  accepted 
the  same,  and  the  said  Strong  and  Matheson  endorsed  the 
same  to  one  W.  M.  Matheson,  who  endorsed  the  same  to  the 
plaintiffs,  but  the  defendant  did  not  pay  the  same  or  any 
part  thereof,  and  the  plaintiffs  claim  $600. 

For  a  defence  arising  after  this  action  was  commenced, 
the  defendant  says  the  said  Strong  and  Matheson,  after  this 
action  was  commenced,  satisfied  and  discharged  the  plain- 
tiffs' claim  by  payment. 

To  which  plaintiffs  demurred,  assigning  as  grounds  of 
demurrer,  that  the  satisfaction  therein  set  forth  was  not  aver- 
red to  have  been  made  at  the  request  or  for  or  in  behalf  of  the 
defendant,  or  for  or  in  respect  of  his  liability  on  said  bill.  That 
no  legal  privity  is  shewn  in  said  plea  between  the  said  Strong 
and  Matheson  and  the  defendant,  and  therefore  the  satisfac- 
tion did  not  enure  to  the  benefit  of  the  defendant.  That  the 
satisfaction  was  made  by  the  parties  who  were  under  a  per- 
sonal  liability  upon  the  bill  declared  on.  That  the  plea 
imports  that  the  satisfaction  made  by  them  referred  and  was 
limited  to  their  own  personal  liability,  and  it  is  not  stated  in 
said  plea  to  have  extended  beyond,  and  that  the  satisfaction 
to  the  endorsee  of  a  bill  made  by  a  drawer  or  endorser  does 
not,  as  a  legal  consequence,  enure  as  a  satisfaction  of  the 
bill  quoad  the  acceptor. 

Crombie  for  demurrer,  cited  Goodwin  v  Creamer,  18  Q. 

B.  757  ;  Jones  v.  Broadhurst,  9  Com.  B.  173 ;  Ex  parte. 
Taylor,  3  Jur.  K  S.  753  ;  Randall  v.  Moon,  21  L.  C. 

C.  P.  226. 

J.  a.  Cameron^  Q.  C,  contra. 

51  vol.  IX. 
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Draper,  C.  J. — The  cases  cited  for  plaintiff  were  Jones  v. 
Broadhursfc,  9  C.  B.  173,  and  Randall  v.  Moon,  12  C.  B.  261. 
Both  these  cases  were  decided  before  the  English  Common  Law 
Procedure  Act  of  1852,  and  the  rules  of  pleading  founded 
thereupon.  The  cases  of  Williams  v.  James  (15  Q.  B.  498) 
and  Goodwin  v.  Creamer,  (18  Q.  B.  757,)  which  also  bear  on 
the  question,  were  likewise  decided  before  that  act  came 
into  force. 

The  broad  ground  on  which  the  first  of  these  decisions 
rests  is,  that  there  is  no  principle  upon  which,  as  a  conse- 
quence in  law,  the  satisfaction  of  a  bill  as  between  the 
endorsee  and  drawer  should  operate  as  a  satisfaction  and 
discharge  in  an  action  by  the  endorsee  against  the  acceptor. 
In  that  case  the  defence  arose  before  the  commencement  of 
the  action. 

In  Randall  v.  Moon  the  acceptor  pleaded  payment  by  the 
drawer  after  the  commencement  of  the  action,  and  that  the 
plaintiff  was  not  suing  as  a  trustee  for  the  drawer.  The 
plaintiff  replied  traversiug  the  allegation  that  the  payment 
was  in  satisfaction  of  the  causes  of  action  in  the  declaration 
mentioned. 

On  the  trial  it  appeared  that  the  defendant  accepted  for 
the  drawer's  accommodation ;  that  actions  had  been  brought 
against  both  drawer  and  acceptor ;  that  the  drawer  had 
obtained  a  judge's  order  to  stay  proceedings  in  the  action 
against  him,  and  had  paid  the  plaintiff  the  full  amount  of 
the  bill,  &c.  The  plaintiff  had  a  verdict  for  the  full  amount, 
and  the  court  refused  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  or  to  reduce  the  damages,  holding  as  to  the 
first  point,  that  payment  by  the  drawer  (the  holder  having 
no  notice  that  defendant  accepted  for  his  accommodation) 
was  not  to  be  considered  a  payment  by  the  acceptor,  be- 
cause a  right  of  action  for  damages  had  rested  at  the  time 
of  payment. 

In  Williams  v.  James,  payment  before  action  by  the  drawer 
was  pleaded  by  the  acceptor  in  full  satisfaction,  &c.,  and 
was  traversed  by  the  replication.  Payment  by  the  drawer 
was  proved,  but  it  also  appeared  that  subsequently  to  such 
payment  the  defendant  had  written  letters  to  the  plaintiff 
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promising  payment.  Lord  Oamphell,  in  giving  judgment 
said,  Primd  facie  a  payment  by  the  drawer  is  for  the 
benefit  of  the  acceptor,  but  the  drawer  has  his  remedy 
against  the  acceptor,  and  may  take  the  bill  from  the  endorsee 
and  sue  upon  it  in  his  own  name,  or  may  employ  the  endor- 
see to  do  so."  The  judgment  of  the  court  was,  however,  for 
plaintiff,  on  the  ground  that  the  defendant's  letters  shewed 
an  understanding  that  the  bill  was  not  extinguished,  but  the 
drawer's  remedy  was  preserved. 

In  Goodwin  V.  Creamer  the  acceptor  pleaded  that  after 
action  brought  the  last  endorser  paid  the  plaintiff  the  full 
amount  of  the  bill  and  interest  in  full  satisfaction,  &c.,  of 
all  moneys  payable  in  respect  thereof.  During  the  argument 
Lord  Campbell  again  said  that  prima  facie  the  party  who 
has  received  the  money  in  satisfaction  of  the  bill  cannot 
afterwards  sue  the  acceptor.  The  court,  however,  held  the 
plea  bad  on  the  ground  that  damages  might  be  recoverable 
beyond  the  amount  of  the  bill,  and  that  the  holder  had  a 
right  to  continue  his  action  against  the  acceptor  until  the 
costs  were  paid. 

In  Ex  parte  Taylor  in  re.  Houghton,  (3  Jur.  N.  S. 
753-4,)  Sir  J.  L.  Knight  Bruce,  L.  J.,  questioned  the 
accuracy  of  the  position  that  at  law  the  holder  of  a 
bill  of  exchange  could  recover  the  full  amount  from  the 
acceptor,  notwithstanding  previous  payments  by  the  drawer 
or  other  parties,  but  this  was  merely  throwing  out  a  doubt. 
Turner,  L.  J.,  abstained  from  expressing  any  opinion  on 
the  rule  at  law,  and  it  was  decided  against  the  holder's 
right  to  prove  for  the  whole  against  the  estate  of  the 
bankrupt  acceptor.  Leave,  was  offered  to  carry  the  case 
to  the  House  of  Lords,  but  I  have  not  found  any  further 
trace  of  it. 

The  IIT  sec.  of  our  Common  Law  Procedure  Act,  1856, 
and  the  rules  of  the  pleading  framed  under  the  authority  of 
that  statute,  both  copied  from  the  English  act  and  rules, 
appear  to  me  to  do  away  with  any  technical  ground,  such 
as  the  right  to  costs,  on  Avhich  any  of  the  preceding  cases 
may  have  been  partially  rested.  I  do  not  perceive  that  our 
statute  1  W.  IV.,  ch.  5,  relative  to  costs  of  several  actions 
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against  the  dilFerent  parties  to  a  bill  or  note,  can  aid  in  dis- 
posing of  this  demurrer.  We  are  called  upon  as  appears  to 
me  to  decide  whether,  in  an  action  by  the  endorsee  against 
the  acceptor  of  a  bill  not  appearing  to  have  been  accepted 
for  the  accommodation  of  the  drawer,  a  plea  that  the  drawer 
has  paid  the  bill,  is  good  in  bar. 

Upon  the  best  consideration  I  have  been  able  to  give,  I 
think  it  is  not,  without  its  further  being  shewn  that  such 
payment  was  made  on  the  acceptor's  account,  and  that  he 
adopted  it  at  the  time  of  payment  or  subsequently. 

In  Jones  v.  Broadhurst,  the  court  left  undecided  the  ques- 
tion whether  an  unauthorised  payment  by  and  acceptance  in 
satisfaction  from  a  stranger  is  a  good  plea  in  bar.  But  in 
Simpson  v.  Egglngton  (10  Exch.  845)  the  court  considered 
that  the  law  was  fully  established  by  the  cases  of  Belshaw 
V.  Bush  (11  C.  B.  191)  and  James  v.  Isaacs  (12  C.  B.  791.) 
The  former  deciding  that  a  payment  by  a  stranger  consider- 
ed to  be  for  the  defendant,  and  on  his  account,  and  subse- 
quently ratified  by  him  is  a  good  payment,  and  the  latter,  that 
a  plea  of  satisfaction  from  a  stranger  without  the  authority 
prior  or  subsequent  of  the  defendant  was  bad. 

In  the  present  case  the  payment  by  the  drawer  to  the 
holder  was  no  satisfaction  as  between  the  acceptor  and  the 
drawer,  who,  though  obliged  to  pay  the  holder,  had  his 
remedy  over  against  the  acceptor.  The  bill  is  not  extin- 
guished. The  money  paid  to  the  holder  by  the  drawer  still 
leaves  the  acceptor  liable  on  the  bill,  while  the  acceptor,  by 
paying  it  to  the  holder  and  taking  it  up,  extinguishes  all 
right  and  claim  upon  it.  If  the  drawer  has  already  paid 
the  holder,  the  money  to  be  recovered  in  this  action 
will  be  money  had  and  received  to  his  (the  drawer's)  use, 
and  he  can  have  no  future  recourse  against  the  acceptor. 
While,  if  the  plaintiffs  confessed  this  plea,  they  would  be 
entitled  to  recover  their  costs  to  the  time  of  pleading  it  from 
the  defendant,  and  might  either  sue  again  on  behalf  of  the 
drawer,  or  by  handing  the  bill  to  him,  enable  him  to  recover 
the  amount  of  it  from  defendant. 

Judgment  for  the  plaintiffs  on  demurrer. 
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John  Platt  v.  The  Gore  District  Mutual  Fire  Insu- 
rance Company. 

Insurance — Conditions  on  policy — Proof  of . 

On  an  action  brought  upon  a  policy  of  insurance  the  defendants  pleaded 
the  non-fulfilment  of  the  12th  condition  of  the  policy,  which  required 
the  certificate  of  the  nearest  magistrate  of  the  cause  of  the  fire,  upon 
which  the  plaintiffs  took  issue. 

Held,  that  the  proof  of  the  plea  rested  upon  the  defendants,  and  the  plain- 
tiff having  given  prima  facie  proof  of  the  fulfilment  of  the  condition,  was 
entitled  to  the  verdict. 

The  declaration  was  founded  on  a  policy  of  insurance 
entered  into  by  defendants  on  the  20th  of  October,  1856, 
whereby  defendants  covenanted  to  insure  plaintiff  for  three 
years  against  loss  or  damage  by  fire  to  the  amount  of  £500 
on  a  two  and  a-half  story  frame  building  situate  on  Wind- 
ham street,  in  the  town  of  Guelph,  and  averred  that  on  the 
10th  of  June,  1859,  the  property  was  destroyed  by  fire. 
The  defendants  pleaded, 

1st.  That  plaintiff  had  not  produced  a  certificate  under 
the  hand  and  seal  of  the  magistrate  or  notary  public  most 
contiguous  to  the  place  of  such  fire,  stating  that  he  had 
examined  the  circumstances,  &c. 

2nd.  That  the  buildings  were  destroyed  by  the  fraud 
and  procurement  of  plaintiff. 

3rd.  On  equitable  grounds,  that  when  the  premises  were 
insured  they  were  used  by  plaintiff  as  a  saloon,  boardiug- 
house,  and  livery-stable  ;  that  before  the  fire  the  plaintiff 
converted  the  stable,  or  part  ^ereof  into  two  stores,  and 
claimed  to  have  his  premium  note  reduced  from  £S0  to 
<£60,  the  risk  having  become  less  hazardous,  and  the  defen- 
dants reduced  the  premium  note  accordingly;  that  after- 
wards the  plaintiff  again  used  the  premises  as  a  livery 
stable,  thereby  rendering  the  risk  more  hazardous,  but  gave 
no  notice  of  this  last  change  of  the  manner  of  occupying 
the  premises  to  the  defendants,  and  did  not  increase  the 
amount  of  the  premium  note,  whereby  the  premises  were 
insured  at  a  less  premium  than  they  otherwise  would  have 
been,  and  at  a  less  rate,  whereby  defendants  in  equity  and 
good  conscience  are  discharged.  The  plaintiff  took  issue  on 
all  these  pleas. 

The  trial  took  place  in  November,  1859,  at  Guelph,  before 
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Burns,  J.  It  was  proved  for  plaintiff  that  the  premises 
insured  were  burnt  in  June,  1859,  and  thej  were  worth 
much  more  than  the  sum  insured.  The  plaintiff  also  put  in 
evidence  the  following  letter  from  the  secretary  of  the 
company,  (defendants,)  dated  the  10th  September,  1859, 
addressed  to  plaintiff: 

"  Sir, — The  directors  for  this  company  having  taken  your 
claim  for  loss  by  fire  into  consideration,  and  having  examin- 
ed all  the  circumstances  of  the  change  of  occupancy,  have 
desired  me  to  state  to  you  the  result  of  their  deliberations, 
viz.,  that  from  the  circumstances  of  Mr.  Piatt  having 
increased  the  risk  of  the  building  by  changing  its  occupancy 
to  a  livery  stable  without  notice  to  this  company  of  such 
change,  the  directors  consider  it  to  be  their  duty  to  refuse 
the  claim.'' 

On  the  defence  the  plaintiff  was  required  on  notice  to 
produce  the  policy.  It  was  not  produced.  The  secretary 
was  then  called  and  gave  evidence  of  its  contents  and  of  the 
conditions.  The  twelfth  condition,  that  referred  to  in  the 
first  plea,  was  read.  Evidence  was  then  given  which  clearly 
established  the  fact  that  the  premises  were  at  first  used  as 
stated  in  the  last  plea  ;  that  a  change  in  the  manner  of 
occupation  was  made  from  using  part  as  a  livery  stable, 
and  converting  it  into  two  shops,  and  that  as  the  risk 
was  diminished  by  such  change  the  premium  note  was 
reduced  from  £80  to  £60.  In  December,  1857,  Mr.  Rich, 
the  general  agent  of  the  defendants,  stated  that  he  had 
noted  this  change  on  the  back  of  the  policy,  and  that  in 
November,  1858,  the  plaintiff  paid  an  assessment  on  the  sum 
of  c£60,  the  then  amount  of  his  premium  note,  and  he 
stated  that  the  defendants  had  no  notice  of  the  second 
change  through  him,  and  that  he  was  not  aware  of  it  until 
after  the  fire.  That  the  only  certificate  respecting  the  fire 
which  he  saw  was  one  from  Mr.  Hutchinson,  a  notary, 
which  was  not  right,  and  was  sent  back  to  plaintiff.  Other 
evidence  was  given  to  shew  that  the  defendants  had  no 
notice  of  the  second  change.  Mr.  Hatch,  the  defendants' 
local  agent,  stated  that  he  had  no  personal  knowledge  of  it. 
He  prepared  some  of  the  proofs  in  support  of  plaintiff's 
claim  and  forwarded  them  to  defendants,  among  them  the 
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certificate  from  Hutchinson,  and  a  certificate  or  afiidavit,  he 
could  not  say  which,  from  Mr.  Webster,  the  mayor  of 
Guelph.  In  reply  the  plaintiff  called  two  persons  who 
swore  in  substance  that  just  after  the  fall  assizes  in  1858,  he 
saw  the  plaintiff  and  Rich  together  ;  that  Rich  and  the 
plaintiff  went  to  the  stable,  and  plaintiff  shewed  him  the 
horses  ;  that  they  then  went  to  the  plaintiff 's  bar-room  and 
talked  the  matter  over ;  that  plaintiff  paid  money  to  Rich, 
and  produced  his  policy  to  Rich,  and  after  plaintiff  had 
referred  to  his  stock,  that  Rich  said  it  was  not  necessary  to 
make  any  alteration  ;  that  no  notice  need  be  endorsed.  He 
also  gave  notice  that  the  fire  did  not  break  out  in  the  stable. 

The  learned  judge  directed  that  the  plaintiff  was  entitled 
to  a  verdict  on  the  issue  raised  on  the  second  plea.  As  to 
the  first  plea,  he  told  the  jury,  that  taking  the  evidence  of 
papers  and  proofs  sent  to  the  company,  together  with  the 
secretary's  letter  of  the  10th  of  September,  1859,  they 
must  say  whether  the  defendants  did  not  remain  satisfied 
with  the  proofs  so  sent,  resting  their  resistance  to  plaintiff's 
claim  upon  wholly  different  grounds.  He  also  directed  the 
jury  to  say  whether  the  third  plea  was  proved,  and  whether 
Mr.  Rich,  their  general  agent,  was  made  aware  of  the  change 
made,  and  stated  that  it  was  not  necessary  to  endorse  it 
upon  the  policy. 

The  jury  found  for  the  plaintiff  on  the  first  and  second 
pleas  ;  that  the  change  stated  in  the  third  plea  did  take 
place,  and  that  the  defendant's  general  agent  had  notice  of 
it  before  the  fire,  and  they  gave  a  general  verdict  for  the 
plaintiff,  and  ^500  damages. 

In  Michaelmas  Term  M.  C.  Cameron  obtained  a  rule  nisi 
for  a  new  trial  on  the  grounds  that  the  verdict  was  contrary 
to  law  and  evidence,  and  for  misdirection  in  this,  that  the 
jury  were  directed  there  was  sufficient  evidence  that  the 
proofs  and  certificates  required  by  the  twelfth  condition  of 
the  policy  were  furnished,  and  that  the  secretary's  letter 
was  a  waiver  thereof,  and  also  in  directing  that  under  the 
pleadings  the  plaintiff  was  not  bound  to  shew  as  part  of  his 
case  that  such  certificates  and  proofs  were  given. 
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J.  B.  Cameron^  Q.  C,  shewed  cause.  He  contended 
that  as  the  declaration  set  forth  no  condition,  and  the  first 
plea  set  up  the  twelfth  condition,  the  proof  of  its  existence 
being  put  in  issue  by  the  replication  the  defendants  had 
to  prove  it,  and  objected  to  the  sufficiency  of  the  secon- 
dary evidence.  That  as  it  came  out  from  their  own 
witnesses  that  the  plaintift*  had  furnished  defendants  with 
the  certificate  of  a  notary  as  well  as  one  from  the  mayor  of 
Guelph,  the  defendants  should  have  proved  these  and  shewn 
wherein  they  were  insufficient :  that  the  letter  of  the  10th 
of  September  made  this  the  more  necessary,  as  that  letter 
amounted  to  a  tacit  admission  of  the  sufficiency  of  the 
proofs  furnished  by  plaintiff,  and  rested  the  resistance  to 
his  claim  on  a  totally  distinct  ground.  The  fire  had  taken 
place  early  in  June ;  the  determination  of  defendants  was 
delayed  until  September,  and  then  Avas  rested  on  the  result 
of  their  examination,  namely,  that  the  risk  w^as  altered  by 
the  plaintiff  without  notice  to  them.  He  contended  that  the 
burden  of  proof  was  upon  them  to  shew  the  certificates 
received  by  them  were  insufficient.  After  that  letter,  it 
Avas  not  to  be  expected  the  plaintiff  should  prove  them. 
He  cited  Hammond  on  Ins.  15  ;  Ellis  on  Ins.  14 ;  Vos  v. 
Robinson,  9  Johnson,  192;  Etna  Fire  Insurance  Co.  v. 
Tyler,  16  Wend.  385. 

M.  Q.  Cameron  contra.  The  burden  of  proof  rested  on 
the  plaintiff,  who  had  averred  performance  of  all  prelimi- 
nary conditions,  and  had  taken  issue  on  a  plea  which  denied 
his  performance  of  the  twelfth.  The  case  should  be  treated 
as  if  non  est  factum  were  pleaded.  By  the  old  forms  of 
pleading  the  plaintiff  must  have  set  out  the  conditions  con- 
trolling the  contract  in  his  declaration,  or  he  would  not 
have  proved  it,  by  producing  a  policy  subject  to  conditions, 
then  the  burden  of  proof  was  on  the  plaintiff,  and  he  had 
not  proved  the  affirmative  of  the  issue.  He  referred  to 
Hatton  V.  Provincial  Insurance  Company,  7  C.  P.  IT.  C. 
555  ;  McFaul  v.  The  Montreal  Inland  Insurance  Company, 
2  Q.  B.  U.  C.  59 ;  Cameron  v.  The  Monarch  Assurance 
Company  7  C.  P.  U.  C.  212. 
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Draper,  C.  J. — I  believe  I  have  had  more  difficulty  than 
either  of  my  learned  brothers  in  making  up  my  mind  to 
discharge  this  rule,  but  I  concur  with  them  in  thinking  that 
to  be  the  proper  conclusion. 

The  difficulty  with  me  was,  whether,  under  these  plead- 
ings, the  plaintiff  or  the  defendants  were  called  upon  to 
establish  the  sufficiency  or  insufficiency  of  the  certificate 
furnished  by  the  plaintiff  under  the  twelfth  condition  of  the 
policy. 

The  defendants  in  reply  to  a  declaration  averring  gene- 
rally that  plaintiff  had  done,  &c.,  all  things  on  his  part, 
pleaded  the  twelfth  condition,  and  plaintiff's  non-perform- 
ance of  it.  The  plaintiff  took  issue  on  this  plea,  and  it 
became  incumbent  on  the  defendants  to  prove  the  condition 
on  the  breach  of  which  they  relied.  It  was  proved  that 
the  plaintiff  had  sent  to  them  a  certificate  of  a  notary  public 
in  fulfilment  of  this  condition,  but  that  their  general 
agent  who  received  it  had  returned  it  to  the  plaintiff  for 
some  alleged  insufficiency.  At  the  trial  it  was  not  produced 
by  the  plaintijff,  nor  was  he  called  upon  by  the  defendants 
to  produce  it,  nor  was  any  evidence  given  of  its  contents. 
The  question  raised  was,  whether  the  plaintiff  was  bound  to 
put  it  in  evidence  to  establish  his  fulfilment  of  the  condition, 
or  whether  the  defendants,  who  had  received  it,  were  not 
bound  to  justify  their  rejection  of  it,  by  shewing  wherein 
the  insufficiency  consisted.  If  no  certificate  had  been  sent 
to  them  I  assume  there  would  have  been  no  question,  but 
looking  at  the  issue,  it  seems  to  me  that  the  evidence  estab- 
lished a  'primd  facie  case  in  plaintiff's  favour,  namely,  that 
he  had  produced  a  certificate,  and  that  the  defendants  should 
shew  its  insufficiency  as  a  compliance  with  the  condition. 
Under  the  particular  circumstances  of  the  case  I  have  less 
hesitation  in  arriving  at  this  conclusion,  for  after  a  long 
delay  in  determiniDg  on  the  plaintifi''s  claim,  when  they  do 
communicate  their  final  resolve  to  resist  it,  they  assign  as 
their  sole  reason  (at  least  they  assign  no  other)  the  change 
in  the  nature  of  the  occupancy  of  the  building,  I  think 
the  plaintiff  might  not  unfairly  conclude  this  was  the  real 
point  to  be  contested,  and  that  he  would  not  be  called  upon 
52  voL.jx. 
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to  prove  the  fact  that  he  had  sent  them  a  certificate,  of 
which  there  is  no  doubt,  and  that  he  was  the  less  likely  to 
be  prepared  to  establish  its  sufficiency  when  the  defendants 
did  not  even  give  him  notice  to  produce  it,  though  they  knew 
it  was  returned  to  him. 

As  to  the  other  issue,  it  was  fairly  left  to  the  jury  as  a 
question  of  conflicting  evidence,  and  we  see  no  sufficient 
reason  to  overrule  their  decision.  On  this  point  we  have  no 
difficulty.  And  on  the  first  I  am  of  opinion  that  the 
plaintiff  gave  ijrimd  facie  evidence  to  go  to  the  jury  as  to  the 
fact  of  his  sending  a  sufficient  certificate ;  that  the  defen- 
dants have  not  shewn  in  evidence  that  it  was  not  actually 
insufficient  according  to  the  terms  of  the  condition,  and  that 
their  final  resolution  communicated  to  the  plaintiff  of  their 
intention  to  resist  his  claim  was  also  some  evidence  that 
there  was  no  valid  objection  to  the  certificate  produced  by 
the  plaintiff. 

We  think  therefore  the  rule  should  be  discharged. 

Per  cur. — Rule  discharged. 


Bacon  v,  Langton. 

Replevin — Action  on  sheriff^ s  bond — In  whose  name  suit  may  be  brought. 

Held,  that  the  assignee  of  a  sheriff's  replevin  bond  may  maintain  an  action 
thereon  in  his  own  name, 

Declaration  on  a  replevin  bond  for  certain  goods  and 
chattels,  to  wit,  an  engine,  boiler  and  one  carriage  for 
the  same,  and  one  smoke-pipe  attached  to  the  said  boiler, 
the  defendant  Thomas  Langton,  claiming  possession  of 
the  said  goods  and  chattels,  made  his  plaint  to  Frederick 
William  Jarvis,  Esquire,  sheriff  of  the  United  Counties 
of  York  and  Peel,  of  the  taking  and  unjustly  detaining 
of  the  said  goods  and  chattels  of  the  said  Thomas  Lang- 
ton by  the  said  John  Bacon,  and  then  prayed  the  said 
sheriff  that  the  said  goods  and  chattels  might  be  forthwith 
replevied  by  the  said  sheriff  and  delivered  to  the  said 
Thomas  Langton,  and  thereupon  the  said  Frederick  William 
Jarvis,  so  being  sheriff  of  the  said  united  counties  accor- 
ding to  the  statute  in  such  case  made  and  provided,  did 
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take  from  the  said  Thomas  Langton  and  from  the  said 
defendants  Mark  Hutchinson  and  Jeremiah  Carty,  as  two 
responsible  sureties,  a  bond  in  treble  the  value  of  the  said 
goods  and  chattels,  (the  value  of  the  said  goods  and  chattels 
having  been  on  that  occasion  first  ascertained  bj  the  affidavit 
on  behalf  of  the  claimant  duly  sworn  and  filed  according  to 
the  statute  in  such  case  made  and  provided,)  and  the  said 
defendants,  on  the  9th  of  April,  1851,  by  their  certain 
writing  obligatory  sealed  with  their  respective  seals,  the 
date  whereof  is  the  day  and  year  last  aforesaid,  did  jointly 
and  severally  acknowledge  themselves  to  be  held  and  firmly 
bound  unto  the  said  sheriff  in  the  sum  of  one  hundred  and 
fifty  pounds  of  lawful  money  of  Canada,  to  be  paid  to  the 
said  sheriff  or  his  certain  attorney,  executors,  administrators 
or  assigns,  with  a  condition  thereunder  written  that  if  the 
said  Thomas  Langton  should  prosecute  his  suit  with  effect 
and  without  delay  against  the  said  John  Bacon  for  the 
taking  and  unjustly  detaining  his  goods  and  chattels  and 
personal  property,  to  wit,  the  goods  and  chattels  hereinbe- 
fore mentioned,  and  should  make  a  return  thereof,  if  a  return 
should  be  adjudged,  that  then  the  said  obligation  should  be 
void  and  of  non  effect,  otherwise  to  remain  in  full  force  and 
effect,  and  after  alleging  a  breach  set  out  an  assignment  to 
the  plaintiff. 

The  defendants  demurred,  assigning  as  matter  of  law  to  be 
argued  on  the  said  demurrer,  that  the  said  action  being  brought 
on  a  bond  given  under  the  provision  of  the  statute  14  &  15 
Vic,  ch.  64,  was  not  maintainable  in  the  name  of  the  plaintiff, 
and  the  plaintiff  has  no  right  of  action  therein,  as  the  said  bond 
was  merely  a  chose  in  action  not  assignable  so  as  to  give  to  the 
assignee  a  right  of  action  in  his  own  name.  And  it  appears 
from  the  said  declaration  that  the  plaintiff  in  this  action  did 
not  avow  or  make  cognizance  in  the  replevin  suit,  and  could 
not  therefore  acquire  a  right  to  sue  in  his  own  name. 

C.  Cameron  supported  the  demurrer,  citing  Phillips  v. 
Price,  3  M.  &  S.  183;  Dean  v.  Freeman,  5  D.  &  E.  195; 
14  &  15  Vic,  ch.  54. 

Anderson  contra  cited  Short  v.  Hubbard,  2  Bing  349. 
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Draper,  C.  J. — The  case  of  Dean  v.  Freeman,  (5  T.  R. 
195,)  as  commented  on  in  Phillips  v.  Price,  in  3  M.  &  S.  183, 
shews  that  it  is  not  necessary  for  the  assignee  of  the  sheriff 
who  sues  on  a  replevin  bond  to  shew  that  he  is  either  avow- 
ant or  cognizor,  but  at  the  same  time  it  may  be  conceded 
that  both  those  cases  were  decided  upon  a  replevy  of  goods 
distrained  upon.  The  Upper  Canada  statute  4  W.  lY.,  ch. 
7,  was  intended,  I  apprehend,  to  apply  to  similar  cases,  and 
it  is  conceded  that  a  bond  taken  under  that  act  would 
be  assignable,  but  the  defendant  contends  that  the  bond 
taken  under  the  act  14  &  15  Vic,  ch.  64,  cannot  be  assign- 
ed, because  the  statute  does  not  in  express  terms  say  so. 
Except  by  implication  the  sheriff  cannot  take  a  bond  under 
this  latter  act.  The  legislature  assume,  that  in  extending 
the  remedy  of  replevin  to  other  cases  than  those  of  distress, 
the  essential  parts  of  the  remedy  continue,  of  which  the 
giving  a  bond  by  the  party  claiming  to  replevy  was  certainly 
one,  as  a  protection  to  the  party  out  of  whose  hands  pro- 
perty of  more  or  less  value  was  to  be  taken.  Therefore, 
in  the  fourth  section  it  is  said,  the  condition  of  the  bond  to 
be  taken  by  the  sheriff  "and  prescribed  by  the  act"  4  W. 
IV.,  ch.  7,  may  be  altered  so  as  to  correspond  with  the  writ 
to  be  issued  under  the  new  act,  and  the  bond  shall  be  taken 
for  treble  the  value  sworn  to  of  the  property  replevied, 
This,  I  think,  clearly  shews  that  it  was  considered  the 
enactment  of  the  4  W.  IV.,  as  to  taking  a  bond  with  con- 
dition was  recognised  as  continuing  and  applicable  to  reple- 
vins under  the  new  act ;  and  I  can  see  no  reason  for  holding 
that  the  legislature  did  not  equally  mean  that  the  right  to 
have  an  assignment  of  the  bond  should  equally  extend  to  a 
bond  conditioned  according  to  the  last  as  well  as  the  first 
act,  the  authority  for  requiring  a  bond  at  all  being  in  either 
case  referable  to  the  first  act  only.  Besides,  it  may  be  said 
that  the  8th  section  of  the  Consolidated  Statutes  of  Upper 
Canada,  ch.  1,  enacts  that  these  statutes  shall  not  be  held  to 
operate  as  new  laws,  but  shall  be  construed  and  have  effect 
as  a  consolidation  and  as  declaratory  of  the  law  as  contained 
in  the  previously  existing  acts,  and  that  the  8th  section  of 
29  of  these  Consolidated  Statutes  enacts  that  the  bond  in 


GOODERHAM  ET  AL.  V.  DASH. 


413 


every  action  of  replevin  shall  be  assignable.  I  see  nothing 
to  indicate  that  this  is  a  new  law,  in  effect  different  from 
those  which  preceded.  I  regard  it  as  a  legislative  interpre- 
tation to  which  I  entirely  subscribe.  I  should  have  arrived 
at  the  same  conclusion  without  its  aid ;  with  it  there  is  no 
room  for  doubt  or  hesitation. 

Judgment  for  plaintiff. 


GoODERHAM  ET  AL.  V.  DaSH. 

Goods  bargained  and  sold — Delivery — Set-off. 

The  defendant,  a  cooper  by  trade,  was  in  the  habit  of  making  barrels  for 
the  plaintiffs,  (distillers,)  and  from  time  to  time  receiving  money  as  he 
required  it.  In  the  course  of  their  dealings  plaintiffs  instructed  defendant 
not  to  sell  his  barrels  to  any  body  else,  as  they  would  require  them  all ; 
the  defendant  kept  all  his  barrels  for  plaintiffs,  who  afterwards  refused 
to  take  them,  and  the  defendant  haviog  overdrawn  his  account  the  plain- 
tiffs brought  this  action  for  the  amount. 

Held,  that  the  defendant  under  the  circumstances  could  not  set  off  the 
value  of  the  barrels  kept  on  plaintiffs'  request,  as  belonging  to  the  plain- 
tiffs, they  never  having  accepted  the  same. 

The  writ  in  this  action  was  issued  on  the  10th  of  May, 
1859.  The  plaintiffs  declared  in  assumpsit  on  the  common 
counts,  including  the  account  stated. 

The  defendant  pleaded — 1.  Never  indebted.  2.  Payment. 
3.  Set-off  on  the  common  counts,  including  goods  bargained 
and  sold,  as  well  as  goods  sold  and  delivered,  work  and 
labour,  &c. 

The  case  was  carried  down  to  trial  at  the  last  assizes  for 
York  and  Peel,  held  before  the  Chief  Justice  of  this  court. 

From  the  evidence  given  at  the  trial,  it  appeared  that 
defendant,  who  is  a  cooper,  rented  a  house  and  cooperage 
belonging  to  one  of  the  plaintiffs,  who  were  distillers,  and 
require  a  large  quantity  of  barrels.  That  plaintiffs  were  in 
the  habit  of  advancing  defendant  money  weekly  to  purchase 
staves  and  other  materials  for  the  manufacture  of  barrels, 
on  the  understanding  that  defendant  was  to  furnish  them 
barrels  in  return. 

In  1857  one  of  the  plaintiffs  said  they  wanted  all  the 
whiskey  barrels  defendant  could  make,  not  to  sell  any  more 
to  any  one  else,  and  that  they  wanted  a  stock  of  500  or 
more  on  hand ;  defendant's  evidence  shewed  that  after  that 
he  did  not  sell  any  more  barrels  :  that  he  was  in  the  habit 
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of  getting  what  money  he  required  every  Saturday  night : 
that  subsequently,  when  plaintiffs  refused  to  take  any  more 
barrels,  he  had  on  hand  800  barrels,  which  he  still  retained. 
A  short  time  before,  566  of  the  800  barrels  were  finished, 
plaintiffs  objected  to  the  hoops,  saying  they  should  all  be 
round  or  semi-circular.  Defendant's  witnesses  proved  they 
had  previously  made  the  barrels  partly  with  round  and  partly 
with  flat  hoops,  and  they  continued  to  make  them  in  the 
same  way.  The  barrels  were  allowed  to  remain  on  defen- 
dant's premises,  where  they  still  are.  In  April  last  ten 
of  the  barrels  were  taken  as  a  sample  to  test  if  the  others 
were  a  good  and  sufficient  article,  after  being  steamed,  &c., 
they  were  filled  with  whiskey,  and  the  witnesses  stated  there 
was  a  loss  of  twenty-seven  gallons  on  this  ten  barrels  by 
leakage. 

The  defendant,  on  the  other  hand,  contended  that  the  ten 
barrels  selected  were  not  a  fair  sample  of  the  whole,  and  that 
after  lying  two  years  from  the  time  they  were  finished  the 
hoops  should  have  been  tightened  before  they  were  used.  It 
did  not  appear  that  there  was  any  specific  price  agreed  upon 
at  which  the  barrels  were  to  be  made ;  they  were  settled  for 
in  the  previous  transactions  between  the  parties  in  reference 
to  the  amount  received  by  the  defendant  and  the  quantity 
of  barrels  delivered  by  him,  and  not  as  to  the  quantity 
defendant  had  on  hand :  that  the  price  of  the  barrels  between 
the  parties  was  never  lowered  by  plaintiffs  or  raised  by  de- 
fendant, without  an  arrangement  between  them. 

The  contest  before  the  jury  seemed  to  be  as  to  the  suffi- 
ciency of  the  barrels,  and  on  this  head  there  was  conflicting 
evidence. 

The  presiding  judge  left  it  to  the  jury  to  say  if  it  was 
agreed  that  defendant  should  make  barrels  for  plaintiffs,  and 
that  the  advances  were  made  exclusively  as  payment  of  the 
barrels  defendant  was  making  and  to  make.  If  so,  did 
defendant  make  the  barrels  according  to  the  agreement,  and 
were  plaintiffs  under  it  bound  to  receive  the  barrels  if  suffi- 
ciently made,  and  were  they  sufficiently  made.  If  so,  to  find 
for  defendant  for  the  amount  the  value  of  the  barrels  ex- 
ceeded plaintiffs'  claim.    He  then  left  it  to  the  jury  princi- 
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pally  on  the  ground  of  the  sufficiency  of  the  barrels.  The 
jury  found  for  defendant  $322  ylg,  on  the  plea  of  set-off. 

During  Michaelmas  Term  last,  M.  Q.  Cameron^  on  behalf 
of  plaintiffs,  obtained  a  rule  calling  on  the  defendant  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had  between  the  parties,  on  the  ground  that  the  verdict 
was  contrary  to  law  and  evidence,  and  for  misdirection  in 
the  learned  Chief  Justice  in  directing  the  jury  to  allow  de- 
fendant's set-off  if  they  were  satisfied  that  the  barrels  men- 
tioned in  his  particulars  of  set-off  were  of  the  proper  quality, 
because  such  barrels  were  not  delivered  to  plaintiffs,  and 
were  at  the  time  of  the  trial  in  defendant's  possession. 

During  the  term  Eccles,  Q.  C,  shewed  cause,  and  conten- 
ded that  the  defendant  was  entitled  to  recover  under  his  plea 
of  set-off  as  for  goods  bargained  and  sold,  though  not 
delivered.  That  plaintiff  could  not  recover  under  the  com- 
mon counts  at  all ;  for  his  money  was  advanced  under  a 
special  agreement,  and  on  failure  to  perform  which  on  defen- 
dant's part,  plaintiff  could  bring  his  action,  and  not  for  money 
had  and  received.  That  the  barrels  were  in  fact  made  for 
the  plaintiffs,  and  became  his  as  each  barrel  was  finished. 
He  further  suggested  that  no  objection  was  made  to  the 
charge  of  the  Chief  Justice  at  the  trial,  and  that  no  new 
trial  should  now  be  allowed,  as  the  jury  had  found  against 
plaintiff's  claim  on  conflicting  evidence  under  a  charge 
not  objected  to.  That  as  the  finding  for  defendant  was  on 
the  set-off  it  was  a  novel  application.  If  plaintiffs  had  no 
right  to  recover  in  the  action,  they  should  have  taken  a  non- 
suit, and  in  that  way  could  have  avoided  the  set-off.  But, 
having  gone  to  the  jury,  there  is  a  difficulty  in  granting  a 
new  trial  as  to  the  finding  on  the  set-off,  which  would  let 
in  plaintiffs  to  try  their  claim  over  again,  whereas,  as  to  that 
the  finding  of  the  jury  is  correct,  though  it  may  be  wrong  as 
to  the  set-oC  He  contended,  however,  that  the  finding  of 
the  jury  was  in  fact  correct,  for  the  evidence  shewed  the 
barrels  were  made  for  plaintiffs,  and  being  of  the  proper 
quality  they  became  their  property  under  the  agreement  as 
made,  and  defendant  was  entitled  to  recover  either  for  work, 
labour,  and  materials,  or  for  goods  bargained  and  sold. 
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M,  0.  Cameron  contra,  contended  that  under  the  evi- 
dence the  verdict  should  have  been  the  other  way  ;  that  the 
dealing  shewed  an  advance  of  money  to  enable  defendant  to 
purchase  materials  to  manufacture  barrels,  and  no  doubt  it 
was  the  intention  of  the  parties  that  plaintiff  should  pur- 
chase these  barrels.  But  as  there  was  no  delivery  of  them 
and  no  price  stipulated,  there  was  no  sale  and  delivery,  nor 
could  they  be  considered  as  goods  bargained  and  sold. 

Richards,  J. — On  the  argument  the  ground  urged  for  the 
new  trial  was,  that  a  verdict  had  been  rendered  in  favour  of 
the  defendant,  for  the  amount  his  set-off  exceeded  plaintiff's 
advances  to  him,  whereas  under  the  plea  of  set-off,  and  the 
evidence  at  the  trial,  there  was  no  legal  set-off  shewn.  That 
as  there  was  not  a  delivery  of  the  barrels,  an  action  for 
goods  sold  and  delivered  would  not  lie,  and  as  no  property 
in  them  passed  to  the  plaintiffs,  an  action  for  goods  bargained 
and  sold  could  not  be  sustained,  and,  by  analogy,  they  could 
not  be  set-off  in  this  action  under  the  plea. 

Atkinson  et  al.  v.  Bell  (8  B.  &  C.  277)  is  a  leading  case 
on  the  point.  There  the  bankrupt  (plaintiffs  being  his 
assignees)  was  a  machine  maker.  One  Kay  had  a  patent 
for  a  new  mode  of  spinning  flax,  which  defendants  were 
desirous  of  trying ;  they  directed  him  to  procure  to  be 
made  for  them,  as  soon  as  possible,  a  preparing  frame  and 
two  spinning  frames  in  the  manner  he  most  approved  of. 
Kay  ordered  them  to  be  made  for  defendant,  and  informed 
them  he  had  done  so.  The  machines  were  completed  on 
Kay's  plan,  and  then  lay  in  the  bankrupt's  premises  a 
month,  while  two  other  machines  of  defendant's  intended 
to  be  used  in  the  same  mills  were  altered  by  him  under 
Kay's  superintendence,  and  when  those  had  been  completed 
to  his  mind  he  ordered  the  machines  in  question  to  be 
altered  in  the  same  manner.  They  were  altered  accordingly ; 
packed  in  boxes  by  Kay's  directions,  and  remained  on  the 
bankrupt's  premises.  After  being  there  for  some  weeks 
he  wrote  to  defendants,  and  begged  to  know  by  what  con- 
veyance they  were  to  be  sent.  Some  two  months  after  this 
the  commission  of  bankruptcy  issued,  and  the  assignees 
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required  defendants  to  take  the  machines  away.    The  action 
was  one  of  assumpsit  for  goods  sold  and  delivered,  goods 
bargained  and  sold,  work,  labour  and  materials  found  and 
provided.   Bayley^  J.,  in  giving  judgment,  says,  "  I  cannot 
say  that  the  property  passed  to  the  defendants  so  as  to 
enable  the  plaintiffs  to  recover  on  the  count  for  goods  bar- 
gained and  sold  or  for  work  and  labour.    It  is  said  there 
was  an  appropriation  of  the  machines  by  the  maker,  and 
the  property  thereby  vested  in  the  defendants,  I  think  it 
did  not  pass.    When  goods  are  ordered  to  be  made  while 
they  are  in  progress  the  materials  belong  to  the  maker. 
The  property  does  not  vest  in  the  party  who  gives  the  order 
until  the  thing  ordered  is  completed.    And  although,  while 
the  goods  are  in  progress  the  maker  may  intend  them  for  the 
person  ordering,  still  he  may  afterwards  deliver  them  to  anoth- 
er, and  thereby  vest  the  property  in  that  other.  Although 
the  maker  may  thereby  render  himself  liable  to  an  action 
for  so  doing,  still  a  good  title  is  given  to  the  party  to  whom 
they  are  delivered.    *        *    If  in  this  case  an  execution 
had  issued  against  Heddon  (the  bankrupt)  the  sheriff  might 
have  seized  the  machines.    They  were  Sleddon's  goods, 
although  they  were  intended  for  the  defendants,  and  he  had 
written  to  tell  them  so.    If  they  had  expressed  their  assent 
then  the  case  would  have  been  within  Rohde  et  al.  v.  Thwaites 
(6  B.  &  C.  388),  and  there  would  have  been  a  complete 
appropriation  vesting  the  property  in  the  defendant.  But 
there  was  not  any  such  assent  to  the  appropriation  made  by 
the  bankrupt,  and  therefore  no  action  for  goods  bargained 
and  sold  was  maintainable.    *    ^    *    Then,  as  to  the 
counts  for  work  and  labour,  if  you  employ  a  man  to  build  a 
house  on  your  land,  or  to  make  a  chattel  with  your  mate- 
rials, the  party  who  does  the  work  has  no  power  to  appropri- 
ate the  produce  of  his  labour  and  your  materials  to  any 
other  person.    Having  bestowed  his  labour  at  your  request 
on  your  materials,  he  may  maintain  an  action  against  you 
for  work  and  labour.    But  if  you  employ  another  to  work 
up  his  own  materials  in  making  a  chattel,  then  he  may 
appropriate  the  produce  of  that  labour  and  materials  to  any 
other  person.    No  right  to  maintain  an  action  vests  in  him 
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during  the  progress  of  the  work  ;  but  when  the  chattel  has 
assumed  the  character  bargained  for,  and  the  employer 
accepted  it,  the  party  employed  may  maintain  an  action  for 
goods  sold  and  delivered;  or,  if  the  employer  refuses  to 
accept,  a  special  action  on  the  case  for  such  refusal.  But  he 
cannot  maintain  an  action  for  work  and  labour  because  his 
labour  was  bestoAved  on  his  own  materials  and  for  himself." 

Littledale^  J.,  in  the  same  case,  observes,  "  goods  bar- 
gained and  sold  will  not  lie  unless  there  be  a  sale.  There 
could  not  be  any  sale  in  this  case  unless  there  was  an  assent 
by  defendant  to  take  the  articles.  Here  there  was  no 
assent.  The  property  must  be  changed  to  make  the  action 
maintainable.  *  *  *  As  to  the  count  for  work,  labour, 
and  materials,  the  labour  v,^as  bestowed,  and  the  materials 
found  for  the  purpose  of  ultimately  affecting  a  sale ;  and  if 
that  purpose  was  never  completed,  the  contract  was  not 
executed,  and  then  work  and  labour  will  not  lie.  The 
work  and  labour  and  the  materials  were  for  the  benefit  of 
the  machine-maker  and  not  for  the  defendants.'' 

Grafton  v.  Armitage,  (2  C.  B.  336,)  decides  that  an  action 
for  work,  labour  and  materials  would  lie  by  a  party  who 
was  employed  by  defendant  to  devise  a  method  for  curving 
metal  tubing  for  the  purpose  of  manufacturing  life  buoys,  of 
which  he,  defendant,  was  patentee.  Atkinson  v.  Bell  was 
referred  to  in  this  case,  much  distinguished,  and  does  not 
seem  to  be  questioned  as  an  authority.  CoUman,  J.,  says : 
"  Bayley,  J.,  puts  that  case  upon  precisely  the  same  ground 
on  which  the  Lord  CJiicf  Justice  puts  this  case.  The  claim  of 
a  tailor  or  shoemaker  is  for  the  price  of  goods  when  delivered, 
and  not  for  the  work  and  labour  bestowed  by  him  in  the 
fabrication  of  them.  So  here,  if  this  had  been  a  contract  by 
the  plaintiff  to  make  a  machine  for  the  defendant,  the  proper 
remedy  would  have  been  by  an  action  for  goods  sold  and 
delivered,  or  an  action  for  not  accepting  the  machine." 

This  case,  with  Atkinson  v.  Bell,  seem  to  establish  that 
defendant  could  not  recover  on  a  count  for  goods  bargained 
and  sold,  or  for  work  and  labour,  and  if  not,  then  his  verdict 
on  the  set-off  ought  not  to  stand. 

Clay  V.  Yates,  (1  H.  &  IST.  73,)  was  an  action  by  a  printer 
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to  recover  the  price  of  printing  a  book,  but  the  court  held  it 
was  not  a  contract  for  the  sale  of  goods  coming  within  the 
statute  of  frauds,  or  within  Lord  Tenderdens  Act,  (9  Geo., 
4,  ch.  19,  sec.  T,)  for  it  was  a  contract  for  work,  labour  and 
materials.  The  distinction  as  to  when  a  party  may  sue  for 
work  and  labour,  and  when  only  for  the  goods  or  on  the  con- 
tract for  not  accepting,  is  referred  to  in  this  case  both  on  the 
argument  and  in  the  opinions  of  the  judges. 

As  to  that  portion  of  the  rule  which  asks  that  the  verdict 
should  be  set  aside  as  being  contrary  to  law  and  evidence, 
I  am  of  opinion,  if  the  money  was  advanced  to  defendant 
on  a  binding  agreement  for  the  purchase  of  the  barrels,  they 
cannot  recover  it  back  in  an  action  for  money  had  and  re- 
ceived, if  the  defendant  has  carried  out  the  agreement  on 
his  part.  If  the  agreement  is  void  under  the  Statute  of 
Frauds,  and  Lord  Tenterden' s  Act,  as  introduced  into  this 
province  under  13  &  14  Vic,  ch.  61,  sec.  7,  (Consolidated 
Statutes,  473,)  Sweet  v.  Lee,  (3  M.  &  Gran.  452,)  is  an 
authority  that  the  money  cannot  be  recovered  back  in  this 
action,  Bell  v.  Gardiner,  (4  M.  &  G.  11,)  and  note  at  the  end 
of  the  case  may  be  referred  to,  to  shew  when  money  may  be 
recovered  back.  On  the  whole,  under  all  the  circumstances 
of  this  case,  I  think  it  will  be  best  disposed  of  by  allowing 
the  defendant  to  withdraw  his  pleas  of  payment  and  set-off, 
or  either  of  them,  so  that  he  may  not  be  embarrassed  by  them 
in  the  event  of  wishing  to  sue  the  now  plaintiffs  on  the  con- 
tract for  not  accepting  the  barrels.  If  he  elects  to  do  this 
within  one  week,  the  verdict  will  then  stand  for  him  on  the 
plea  of  never  indebted.  If  he  do  not  so  elect,  then  the  rule 
will  be  absolute  for  a  new  trial  on  payment  of  costs. 

The  costs  are  imposed  inasmuch  as  the  verdict  for  defen- 
dants on  the  plea  of  non-assumpsit  appears  right,  and  there 
was  no  objection  at  the  trial  to  the  charge  of  the  learned 
Ohief  Justice  as  to  the  set-off. 

Rule  absolute,  subject  to  election  by  defendant. 
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Bradbury  v.  Wasley. 
special  case. 

Bankrupt — Sale  of  lands  under  a  commission  from  a  Lower  Canada,  Court — 

Ejectm^ent. 

Where  a  bankrupt  whose  property  had  been  sold  under  a  commission  of  the 
court  in  Montreal,  commenced  proceedings  in  ejectment  to  recover  pos- 
session of  the  same  land, 

Held,  that  he  was  barred  by  the  Statutes  7  Vic,  ch,  10,  and  9  Vic,  ch.  80. 

This  was  an  action  of  ejectment  brought  by  the  plaintilf 
against  the  defendant  to  recover  possession  of  lot  No.  23,  in 
the  3rd,  concession  of  the  township  of  Scott,  in  the  county 
of  Ontario,  to  the  possession  whereof  the  plaintiff  claimed 
to  be  entitled,  and  by  the  consent  of  the  parties  and  by 
the  order  of  McLean^  J.,  according  to  the  Common  Law 
Procedure  Act,  1856,  the  following  case  was  stated  for  the 
opinion  of  the  court : 

It  was  admitted  for  the  purposes  of  the  action  that 
William  Bradbury,  the  plaintiff,  was,  on  the  30th  of  May, 
1848,  seised  in  fee  of  the  land  in  question  in  this  cause. 
That  on  the  31st  of  May,  1848,  a  commission  in  bankruptcy 
issued  out  of  the  court  of  bankruptcy  in  and  for  the  district 
of  Montreal  against  the  said  William  Bradbury.  That 
under  such  commission  a  final  order  and  decree  were  issued 
under  which  lands  in  Upper  Canada,  and  amongst  others, 
the  land  in  question,  were  sold,  und  that  the  defendant  was 
a  purchaser  at  such  sale,  and  now  holds  the  said  land  in 
question  under  and  by  virtue  of  a  deed  from  the  assignees 
under  the  said  commission. 

The  plaintiff"  contended  that  the  court  of  bankruptcy  in 
Lower  Canada  had  no  jurisdiction  over  the  lands  in  Upper 
Canada,  and  could  not  sell  them  nor  give  title  to  them. 

The  defendant  contended  that  sales  of  land  in  Upper 
Canada  under  a  decree  of  bankruptcy  issued  out  of  a  court 
in  Lower  Canada  was  valid,  and  that  therefore  his  title  to  the 
land  in  question  was  good. 

McMwJiael,  for  plaintiff,  cited  7  Yic,  ch.  10,  sees.  7,  25, 
30,  31. 

Uccles,  Q.  C,  contra,  referred  to  4,  24,  32,  36,  34,  51, 
72  and  73  sees,  of  7  Vic,  ch.  10. 


BRADBURY  V.  WASLEY. 


421 


Hagarty,  J. — The  first  section  of  the  Bankrupt  Act,  7 
Vic,  ch.  10,  declares  it  expedient  to  provide,  by  a  general 
law  of  the  province,  for  the  discovering  and  securing  of  the 
estates  and  effects  of  bankrupts  for  the  benefit  of  their 
creditors,  and  for  the  administration  and  distribution  thereof, 
&c.  Section  two  declares  it  to  be  an  act  of  bankruptcy  for 
any  trader  to  make,  within  this  province,  any  fraudulent 
grant  or  conveyance  of  any  of  his  lands,  &c.  Provision  is  made 
for  the  issuing  of  commission  of  bankruptcy  by  the  judge  or 
commissioner  for  the  district  in  which  the  bankrupt  resides  : 
and  sec.  30  directs  the  judge  or  commissioner  to  execute  the 
instrument  declaring  the  appointment  of  assignees,  which  in- 
strument is  to  be  received  in  all  courts  of  this  province  in 
evidence.  Section  31  enacts  that  such  instrument  shall 
vest  in  the  assignees  all  the  property  of  the  bankrupt,  both 
real  and  personal,  which  he  could  in  any  way  have  lawfully 
sold,  assigned,  or  conveyed,  or  which  might  have  been 
taken  in  execution  against  him  at  the  date  of  the  commis- 
sion, &c.,  with  power  to  the  assignees  to  redeem  all  mortga- 
ges, &c.,  upon  any  goods  or  estate  of  the  bankrupt,  or  to 
sell  the  same  subject  to  such  mortgage,  &c.  The  bankrupt 
is  directed  to  make  and  execute  all  deeds  and  writings,  &c., 
as  the  assignees  shall  at  any  time  reasonably  require,  and 
which  may  be  necessary  for  enabling  them  to  demand, 
recover,  and  receive  all  his  estate  and  effects  lolietJier  in  or 
out  of  this  frovince^  and  the  assignees  shall  have  the  like 
remedy  to  recover  all  the  said  estate,  debts,  and  effects  in 
their  own  name,  as  the  bankrupt  might  have  had  if  no  com- 
mission had  issued.  Section  thirty-three  declares  that 
whenever  the  assignees  shall  deem  it  expedient  to  sell  any 
real  estate  of  the  bankrupt,  the  judge  or  commissioner  shall 
name  a  day  and  direct  certain  advertisements.  Section  thirty- 
four  declares  that  every  deed  or  conveyance  executed  by  the 
assignees  according  to  the  usual  form  of  law,  shall  have  like 
effect  as  to  incumbrancers,  &c.,  as  if  the  sale  had  been 
made  by  a  sheriff  under  writ  against  lands  issuing  out  of 
any  court  of  common  law  in  the  province.  Section  fifty-seven 
directs  that  the  several  judges  and  commissioners  authorised 
to  issue  commissions  and  to  act  in  the  prosecution  thereof 
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shall  be  auxiliary  to  each  other  for  proof  of  debts  or  for 
examination  of  witnesses  on  oath.  Section  fifty-eight  de- 
clares that  nothing  in  the  act  contained  shall  prevent  com- 
missioners from  having  jurisdiction  beyond  his  district  over  a 
partner  of  a  bankrupt  firm  resident  beyond  the  district,  as 
far  as  relates  to  the  interest  or  share  of  such  partner  in  such 
firm,  if  he  be  included  in  the  commission.  And  lastly, 
section  eighty-five  directs  the  act  to  be  construed  in  the 
most  beneficial  manner  for  promoting  the  ends  thereby 
intended.  This  act  is  amended  by. 9  Vic,  ch.  30,  but  sec- 
tion twenty-five  declares  that  no  title  "  to  any  real  or 
personal  estate  sold  or  to  be  sold,  under  any  commission 
or  under  any  order  in  bankruptcy,  shall  be  impeached  by  the 
bankrupt  or  any  person  claiming  under  him  in  respect  of 
any  defect  in  the  suing  out  of  the  commission,  or  in  any  of 
the  proceedings  under  the  same  ;  and  no  such  title  after  this 
act  shall  come  into  operation,  shall  be  so  impeached  for  any 
other  cause  unless  the  bankrupt,  &c.,  shall  have  commenced 
proceedings  to  supersede  the  said  commission,  and  duly 
prosecuted  the  same  within  twelve  calendar  months  from  the 
issuing  thereof."  12  Yic,  ch.  18,  continues  this  act  for 
certain  purposes. 

The  only  question  submitted  to  us  is,  whether  the  bank- 
rupt, the  present  plaintiff,  can  recover  in  ejectment  land 
sold  by  his  assignees  to  the  defendant  under  final  order 
and  decree  of  the  court  of  bankruptcy  for  the  district  of 
Montreal ;  the  plaintiff  contending  that  the  Lower  Canada 
court  has  no  jurisdiction  over,  and  could  not  sell,  lands  in 
Upper  Canada.  The  case  does  not  allege  any  proceeding 
taken  by  the  bankrupt  to  supersede  the  commission.  Inde- 
pendently of  this  very  grave  question  raised  by  the  twenty- 
fifth  section  of  9  Vic,  ch.  30,  on  this  first  point,  I  am 
of  opinion  that  the  plaintiff  cannot  recover,  and  that  in 
the  case  stated  the  vendee  of  the  assii^nees  can  hold  against 
him,  and  the  Montreal  court  of  bankruptcy  had  authority  to 
sell  lands  in  any  part  of  the  province  of  Canada. 

To  affirm  the  proposition  asserted  by  the  plaintiff  would, 
in  my  judgment,  be  wholly  opposed  to  the  wording  and  sub- 
versive of  the  object  of  the  statute,  which  professes  to  be  of 
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general  application  to  the  province,  which  provides  local 
machinery  to  work  the  law  according  to  the  place  of  resi- 
dence of  the  bankrupt,  but  which  expressly  provides  for  the 
s.eizure,  realization  and  distribution  of  all  his  -estate,  and 
vests  the  same  expressly  in  his  assignees  immediately  on  the 
execution  of  their  appointment  as  such.  I  may  add  that  if 
it  were  necessary  to  decide  the  case  on  the  question  of  the 
bankrupt  being  concluded  from  questioning  any  proceedings 
under  the  commission,  unless  by  proceedings  to  supersede 
taken  within  a  given  time,  my  inclination  would  be  strongly 
against  the  right  to  recover  in  this  case  on  the  facts  laid 
before  us. 

Judgment  for  defendant. 


Carmichael  v.  Slater. 

By-law — Trespass — Notice  of  action — Time  allowed  before  bringing. 

Held,  that  before  an  action  can  be  maintained  for  any  complaint  under  22 
Vic,  ch.  99,  one  calendar  month's  notice  of  action  must  be  given,  and  one 
calendar  month  must  be  allowed  to  elapse  after  the  quashing  or  repealing 
of  the  by-law  under  which  the  trespass  has  been  committed.  The  action 
must  also  be  brought  against  the  corporation  itself,  and  not  against  any 
person  acting  under  the  by-law. 

This  action  was  commenced  by  writ  issued  the  17th  of 
June,  1859. 

The  first  count  of  the  declaration  is  in  trespass  for  break- 
ing and  entering  the  east  half  of  lot  No.  18,  8th  concession 
of  Brooke,  on  the  26th  of  May,  1859,  and  depasturing  the 
same  with  cattle.  The  second  count  is  for  breaking  and 
entering  the  same  land  on  the  31st  of  May,  1859,  throwing 
down  fences  and  depasturing,  &c. 

Plea  to  the  first  count,  that  on  the  15th  of  May,  1856, 
the  Municipality  of  Brooke  by  a  by-law  entitled,  &c., 
established  a  road  between  the  7th  and  8th  concessions  of 
the  said  township,  and  for  this  purpose  took  and  appropri- 
ated a  strip  of  land  of  the  width  of  half  a  chain  from  that 
portion  of  the  land  of  the  plaintiff,  being  the  east  half  of  lot 
No.  18,  8th  concession  of  the  said  township,  which  adjoins 
the  7th  concession  of  the  said  township,  of  which  appropri- 
ation and  the  establishment  of  which  road  the  plaintiff  had 
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notice.  That  defendant  Croft  was  duly  appointed  path- 
master  for  that  section  of  the  said  township  in  which 
plaintiff's  close  is  situated  for  the  year  1859,  and  as  such 
pathmaster  was,  on  the  16th  of  May,  1859,  ordered  and 
authorised  by  the  said  municipality  to  open  the  said  road 
mentioned  in  the  said  by-law,  and  because  plaintiff,  at  the 
said  time  when,  &c.,  had  enclosed  the  said  portion  of  the 
east  half  of  No.  15,  8th  concession  of  Brooke,  and  had 
refused  to  remove  his  fence  although  duly  notified  and 
requested  so  to  do,  defendant  Croft  as  such  pathmaster,  and 
defendant  Slater  as  his  assistant,  performing  statute  labour 
under  his  direction,  opened  the  road,  doing  no  unnecessary 
damage,  which  is  the  trespass,  &c. 

Plea  to  the  second  count  exactly  similar. 

Demurrer,  because  the  plea  does  not  state  that  any  by-law 
was  passed  for  opening  the  road.  2.  Nor  does  it  shew  what 
width  the  road  was  to  be.  3.  Or  that  the  said  municipality 
had  any  right  under  any  by-law  to  take  and  appropriate  a 
strip  of  the  width  of  half  a  chain  of  plaintiff's  land.  4. 
Or  that  the  plaintiff  had  the  notice  the  by-law  required 
before  the  passing  of  the  said  by-law.  5.  That  it  does  not 
appear  that  any  compensation  has  been  paid  to  plaintiff  for 
his  land,  or  arbitration  held  according  to  the  statute.  6. 
That  it  does  not  appear  that  the  road  does  not  encroach  on 
any  dwelling  house,  barn,  stable,  outhouse,  garden,  yard  or 
pleasure  ground,  or  if  it  did  so,  that  there  was  a  written 
consent  of  plaintiff  thereto. 

Joinder  in  demurrer. 

Connor,  Q.  C,  for  plaintiff  referred  to  Dennis  v.  Hughes 
8  U.  C.  Q.  B.  444  ;  Lafferty  v.  Stock,  3  U.  C.  C.  P.,  1. 

J.  Wilson,  Q.  C,  cited  Johnston  v.  Reesor,  10  U.  C.  Q. 
B.  101 ;  Wilson  v.  Municipal  Council  of  the  town  of  Port 
Hope,  10  U.  C.  Q.  B.  405. 

Draper,  C.  J. — During  the  argument  no  reference  was 
made  to  the  statute  22  Yic,  ch.  99,  passed  the  16th  of 
August,  1858,  and  which,  by  sec.  1,  came  into  force  on  the 
1st  December,  1858. 
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As  the  by-law  relied  upon  in  each  plea  is  stated  to  have 
been  passed  on  the  15th  of  May,  1856,  I  was  under  the 
impression  that  the  case  was  to  be  disposed  of  under  the 
statutes  12  Yic,  ch.  81 ;  14  &  15  Vic,  ch.  109,  and  16  Vic, 
ch.  181. 

Sec  31,  sub-sec  10,  of  the  first  act  is  still  applicable, 
restricting  the  council  from  passing  a  by-law  which  encroaches 
on  any  dwelling-house,  fee,  orchard,  garden,  &c  And  so 
is  sec.  189  of  the  same  act,  enacting  that  no  road  to  be 
laid  out  under  its  authority  shall  be  less  than  40  feet  wide. 

But  section  155  of  that  act,  and  schedule  A.,  No.  21,  ch.  109, 
of  14  &  15  Vic,  were  repealed  before  this  action  was  brought, 
and  in  place  of  those  enactments  reference  should  be  made  to 
sec.  201  of  22  Vic,  ch.  99.  Indeed,  not  only  was  the  last 
section  overlooked  on  the  argument,  but  the  other  two  which 
I  have  just  mentioned,  were  not  cited  as  aifording  any  pro- 
tection to  the  defendant.  This  section  (201)  in  substance 
enacts,  that  although  a  by-law,  order,  or  resolution,  is 
illegal  in  the  whole  or  part,  and  in  consequence  a  right 
of  action  vests  for  something  which  has  been  done  under  it, 
no  such  action  shall  be  brought  until  a  calendar  month  has 
elapsed  after  such  by-law,  &c,  has  been  quashed  or  repealed, 
nor  until  a  calendar  month's  notice  in  writing  of  the  inten- 
tion to  bring  the  action  has  been  given  to  the  corporation, 
and  every  buch  action  shall  he  brought  against  the  corpora- 
tion alone,  and  not  against  any  person  acting  under  the 
by-law,  &c 

Here  the  plaintiff  complains  of  a  trespass  to  his  land  com- 
mitted in  May,  1859.  The  defendants  justify  it  because 
there  was  a  by-law  opening  a  road  over  the  loeus  in  quo, 
and  allege  that  one  of  them,  as  pathmaster,  (the  statute  calls 
them  overseers  of  highways,)  was  ordered  by  the  municipality 
to  open  the  road  which  that  by-lavf  established,  and  that 
he  and  the  other  defendant  acting  under  him  did  so,  which 
are  the  trespasses,  &c 

By  the  demurrer,  it  stands  admitted  that  such  a  by-law 
was  passed,  and  enough  is  said  of  its  contents  to  shew  that 
it  established  a  public  highway  in  the  locus  in  quo,  and  that 
defendants  acted  under  the  authority  of  their  council  in 
54  VOL  IX. 
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carrying  out  that  by-law.  If  there  had  been  a  little  more 
pains  taken  to  follow  the  Avords  of  the  act,  as  to  opening  a 
new  road,  and  to  have  described  the  proceeding  of  the 
defendants  as  going  to  work  on  the  new  road  so  as  to  fit 
it  for  being  travelled,  it  would  have  avoided  some  objections 
on  which  stress  has  been  laid  in  the  argument. 

Looking,  however,  at  the  plain  language  of  the  statute, 
we  think  this  plea  shews  that  the  plaintiiF  is  complaining  of 
a  wrong  done  under  a  by-law  which  the  municipality  had 
passed,  and  that  the  subject  matter  of  that  by-law  was  of  a 
character  respecting  which  they  had  legal  power  and  au- 
thority to  pass  by-laws.  We  cannot  infer  it  has  been 
quashed,  but  on  these  pleadings  must  intend  the  contrary ; 
if  illegal,  the  illegality  would  arise,  as  far  as  we  see,  from 
matter  dehors  the  by-law,  such  as  want  of  notice,  or  that  it 
opens  a  road  contrary  to  the  provisions  of  the  statutes 
then  in  force.  Then  the  statute  says  no  action  shall  be 
brought  until  a  calendar  month  after  the  by-law  has  been 
quashed,  and  even  then  against  the  corporation  alone.  If 
therefore  the  defendants  should  have  averred  the  by-law  was 
not  quashed,  an  objection  however  not  taken  and  therefore 
that  fact  may  be  intended,  the  latter  provision  is  equally 
fatal  to  this  action.  The  by-law  as  pleaded  shews  a  highway 
established  in  the  place  where  the  plaintiff  complains  of  the 
trespass ;  either  the  by-law  is  not  quashed,  and  then  the 
statute  says  no  action  shall  be  brought,  or  it  is  quashed,  and 
then  the  statute  says  the  action  shall  be  brought  against  the 
corporation  alone. 

Judgment  for  defendants  on  demurrer. 
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James  Robertson  v.  James  Fortune,  Sheriff. 

Sheriff — Seizure  of  goods  by — Notice  of  rent  due — Damages  for  the  sale  of  goods 
without  paying  same. 

A  sheriff  having  seized  goods  of  a  tenant  upon  a  farm  under  Sofi.  fa.  placed 
in  his  hands,  left  them  in  the  possession  of  the  tenant,  taking  a  receipt  from 
him  and  an  adjoining  farmer;  the  landlord  of  the  premises  placed  a 
warrant  in  a  bailiff's  hands  and  levied  and  sold  the  goods,  and  purchasing 
them  in  he  left  them  on  the  premises  under  charge  of  his  former  tenant 
as  a  hired  servant,  his  lease  having  expired.  The  sheriff,  without  any- 
subsequent  seizure,  proceeded  as  if  the  goods  were  the  original  tenant's, 
and  sold  them  under  the  original  fi.  fa. 

Held,  that  he  was  liable  to  the  plaintiff  for  the  amount  of  rent  due  at  the 
time  of  the  seizure  of  which  he  had  notice,  and  for  damages  to  the  value 
of  the  goods  over  the  rent  due. 

The  first  count  of  the  declaration  stated  that  on  the  1st 
of  April,  1859,  and  for  a  year  preceding,  one  Stewart  occu- 
pied a  certain  messuage,  &c.,  as  tenant  to  plaintiff  at  a  certain 
rent,  and  .£45  of  such  rent  was  due.  That  defendant, 
under  pretence  of  writs  of  fi.  fa.  against  Stewart  at  the 
suit  of  Gosline  and  others  took  certain  goods  of  Stewart 
then  being  on  the  said  messuage,  &c.,  of  greater  value  than 
the  rent  due,  although  defendant  had  notice  from  plaintiff 
that  such  rent  was  due,  and  wrongfully  removed  the  said 
goods  from  the  premises  without  satisfying  the  arrears  of 
rent.  2nd  count  in  trover  for  goods,  cattle,  &c.,  of  the 
plaintiff.  3rd  count  for  breaking  and  entering  plaintiff's 
land,  being  the  south  150  acres  of  lot  No.  3,  7th  concession, 
township  of  Hope,  and  remaining  there  for  fifteen  days, 
and  during  that  time  cutting  and  carrying  away  wheat  and 
oats  there  then  growing  and  being.  4th.  For  breaking  and 
entering  plaintiff's  land,  being,  &c.,  and  breaking  open  a 
barn  of  plaintiff's,  and  placing  therein  a  large  quantity  of 
wheat  and  other  grain.    5th  count  for  use  and  occupation. 

Pleas,  1. — Not  guilty.  2nd  to  1st  count.-— Traversing 
Stewart's  tenancy.  3rd  to  1st  count. — Denial  that  rent  was 
due.  4th  to  1st  count. — Denial  of  taking  the  goods  under 
the  fi.  fa.  5th  to  1st  count. — That  after  the  seizure,  and 
after  notice  of  rent  in  arrear,  and  before  any  removal  of  the 
goods  the  plaintiff  abandoned  all  claim  for  the  rent  under 
such  notice  as  against  defendant  as  sheriff.  6th  to  2nd 
count. — Goods  not  the  plaintiff's.  7th  to  3rd  count. — The 
land  and  the  wheat  thereon  not  the  plaintiff's.    8th  to  the 
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4th  count. — The  land  and  barn  not  the  plaintiflf's.  9th  to 
the  2nd,  Srd,  and  4th  counts. — That  before  the  commence- 
ment of  this  suit  several  writs  of  fi.  fa.  were  put  into 
defendant's  hands  against  the  goods  and  chattels  of  Stewart. 
That  the  goods  of  Stewart  liable  to  be  taken  in  execution  by 
the  defendant  under  those  writs  were  in  and  upon  the  lands 
upon  which,  &c.,  by  virtue  of  which  writs  defendant  as 
sheriff  did  peaceably  and  quietly  enter  into  the  lands  upon 
which,  &c.,  in  order  take  in  execution  the  said  goods  of 
Stewart,  which  are  the  trespasses,  &c.  10  to  the  5th  count. — 
Never  indebted. 

Replication  took  issue  on  all  the  pleas  except  the  9tb. 
To  the  9th  plea  admitting  the  writs  and  the  delivery  of  them 
to  defendant  de  injura.  And  also  a  new  assignment  of 
excess. 

The  trial  took  place  at  Cobourg  in  November  last,  before 
Hagarty^  J.  It  appeared  that  in  May,  1859,  the  defendant's 
officer  had  a  warrant  to  execute  a  fi.  fa.  against  Stewart,  at 
the  suit  of  one  Watts,  and  levied,  he  made  an  inventory  of 
the  property,  and  took  a  receipt  for  it  from  a  Mr.  Cruise,  a 
neighbour  of  Stewarts,  and  from  Stewart ;  the  seizure  was 
made  on  lot  No.  3,  7th  concession  of  Hope.  The  bailiff  left 
the  goods  on  the  premises,  but  not  with,  i.e.,  in  possession  of, 
any  person.  He  advertised  them  to  be  sold  on  the  8th  of  June, 
but  no  sale  took  place  then.  On  the  10th  of  August  he  sold 
some  of  the  cattle  and  goods  at  Port  Hope,  having  been 
removed  from  the  farm  about  eight  days  before  the  sale. 
No  bailiff  had  remained  in  charge  during  the  interval.  On 
the  4th  of  September  the  residue  of  the  property  seized  was 
sold,  among  them  a  quantity  of  potatoes,  corn  in  the  ground, 
oats,  peas,  and  wheat  in  the  barn.  These  were  cut  by 
people  employed  by  the  sheriff.  The  whole  brought  $338 
49cts.,  of  which  sum,  the  oats  brought  $40,  the  peas  $10, 
and  the  wheat  $18.  A  notice  dated  the  15th  of  June,  1859, 
was  served  on  the  bailiff  on  behalf  of  the  plaintiff,  claiming 
£45  rent  due  on  the  1st  of  April,  1859.  The  rent  was  not 
paid.  A  lease  was  put  in  from  plaintiff  to  Stewart  of  the 
premises,  dated  the  13th  of  October,  1852,  habendum,  for 
21  years  at  £35  per  annum,  and  10s.  additional  per  acre  for 
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every  acre  cleared.  The  lease  was  surrendered  by  endorse- 
ment, dated  the  6th  of  July,  1859,  and  a  more  formal  asign- 
ment  under  seal  dated  the  13th  of  July,  1859.  When  the 
bailiff  removed  the  goods,  L  e.,  about  the  1st  of  August, 
1859,  he  had  warrants  to  execute  all  the  writs  of  fi.  fa. 
mentioned  in  the  9th  plea,  b\jt  he  made  no  new  seizure. 

On  the  6th  of  July  the  plaintiff  gave  to  a  bailiff  of  his 
own  appointment  a  warrant  to  distrain  for  rent,  by  which  a 
distress  was  made  on  the  6th  of  July,  1859,  and  a  sale  on 
the  13th.  The  furniture,  horses,  cows,  &c.,  as  contained  in 
an  inventory  produced  were  sold  for  £31  18s.  Id.,  to  the 
plaintiff,  he  being  the  highest  bidder.  Stewart  was  living  on 
the  place  on  the  day  of  seizure  and  of  sale.  No  bill  of  sale 
was  made  to  the  plaintiff.  The  goods  sold  had  been 
appraised  at  £58  9s.  5d.  The  growing  crops  were  not 
seized.  This  bailiff  swore  the  plaintiff  was  in  possession 
after  the  lease  was  given  up  to  him,  and  at  the  time  of  the 
sale  the  plaintiff  hired  Stewart  as  a  labourer  on  the  place  at 
$300  per  annum,  and  the  use  of  two  cows  and  whatever  he 
wanted  for  his  family  off  the  farm.  Another  witness  proved 
that  he  lived  on  the  farm  in  August,  1859.  There  were 
wheat,  peas,  oats,  potatoes  and  corn  growing,  which  Stewart 
had  put  in.  The  sheriff  harvested  the  wheat,  peas  and  oats. 
There  were  485  bushels  thrashed  out  by  him.  It  was  cut  in 
August  long  after  the  sale  for  rent,  and  was  put  into  the 
barn,  and  some  remained  until  the  sheriff's  sale  in  Septem- 
ber. The  plaintiff  forbid  the  sheriff  to  put  the  grain  into 
the  barn,  and  notified  him  he  would  charge  him  £2  per  day. 
Stewart  left  finally  about  the  2nd  of  August.  His  wife  and 
family  did  not  leave  till  just  before  the  sheriff's  sale. 
Stewart  had  cleared  twenty-four  acres. 

It  was  objected  for  the  defendant,  that  by  distraining  the 
plaintiff  had  abandoned  his  rights  under  the  first  count. 
That  the  plea  to  the  second  count  (the  9th  plea)  was  proved, 
and  no  excess  as  to  Stewart's  goods  was  shewn.  That  the 
plaintiff  in  his  replication  treats  the  goods  as  his  own  and 
not  as  Stewart's.  That  the  plea  shews  Stewart's  goods  were 
liable  to  the  executions,  and  the  new  assignment  does  not 
touch  it.    That  after  accepting  a  surrender  the  plaintiff 
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could  not  distrain ;  nor  could  lie  purchase  the  goods  distrain- 
ed. That  the  sheriff  or  his  vendee  may  use  barns  to  harvest 
growing  crops,  which  crops  cannot  be  distrained. 

The  learned  judge  reserved  leave  to  defendant  to  move 
on  any  of  these  objections,  and  left  it  to  the  jury  to  say, 
whether,  after  the  first  seizure  in  May,  the  sheriff  abandoned 
the  levy,  and  directed  that  if  so  (subject  to  the  objections 
to  be  renewed)  the  plaintiff  had  the  right  to  distrain  and 
purchase  the  goods,  and  that  the  sheriff  wrongfully  took 
them.  That  if  the  sale  for  rent  and  the  plaintiff's  purchase 
were  real,  not  collusive  and  pretended,  the  jury  should 
estimate  the  plaintiff's  loss  accordingly.  That  the  tenant 
could  not,  by  surrendering  his  lease,  destroy  the  right  of  the 
execution  creditors  to  growing  crops  if  bound  by  the  writs 
of  fi.  fa. 

The  jury  found  for  the  plaintiff,  and  <£60  damages  inclu- 
ding the  rent,  i.  e.^  <£45  for  rent  and  £15  damages. 

In  Michaelmas  Term,  Cameron,  Q.  C,  obtained  a  rule  nisi 
lo  enter  a  nonsuit  or  verdict  for  defendant  on  leave  reserved, 
or  for  a  new  trial,  the  verdict  being  contrary  to  law  and 
evidence,  on  the  ground  that  plaintiff  abandoned  his  cause 
of  action  on  the  first  count.  That  the  justification  was  proved, 
but  no  excess  as  to  Stewart's  goods  which  were  found  to  be 
liable  to  executions.  That  there  was  nothing  for  the  new 
assignment  to  act  upon  ;  that  the  plaintiff  could  not  distrain 
after  accepting  a  surrender  of  the  lease,  nor  purchase ;  that 
the  sheriff  and  his  vendee  might  use  the  barns  to  harvest 
the  crops  which  had  been  seized  without  being  trespassers. 

Bethune  shewed  cause.  He  cited  Mclntyre  v.  Stata  et 
al.,  4  C.  P.  U.  C.  248  ;  Brewer  v.  Eaton,  3  Dougal.  230 ; 
Blades  v.  Arundale,  1  M.  &  S.  711 ;  Nuttall  v.  Staunton,  4 
B.  &  C.  51 ;  Co.  Litt.  3115.  He  argued  that  the  4th  count 
was  sustained  because  the  56  Geo.  III.,  ch.  50,  English 
statute,  was  not  in  force  in  this  province. 

Patterson  on  the  same  side,  cited  2  Piatt  on  Leases  499  ; 
Coupland  v.  Maynard,  12  Ea.  134 ;  3  Co.  14. 

Cameron,  Q.  C,  contended  that  the  plaintiff,  by  distraining, 
had  distroyed  his  right  of  action  under  the  first  count ;  that 
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the  2nd,  3rd  and  4th  counts  are  met  by  the  9th  plea,  which 
justifies  the  acts  complained  of,  by  the  writs  of  ji.  fa. 
pleaded ;  that  the  new  assignment,  which  is  for  trespasses 
committed  by  defendant  in  excess  of  the  alleged  rights  as 
such  sheriff,  and  in  other  parts  of  the  said  land,  and  on  other 
occasions  and  for  other  purposes,  and  to  which  the  defendant 
has  pleaded  not  guilty,  is  not  sustained  in  evidence.  If  the 
plaintiff  had  replied  the  abandonment  by  the  sheriff,  it  w^ould 
have  been  different.  He  referred  to  Hodgson  v.  Gascoigne, 
5  B.  &  A.  88  ;  Lane  v.  Crockett,  7  Price  566 ;  Smith  v. 
Mapleback,  1  T.  R.  441.  He  further  urged  that  the  goods 
were  bound  by  the  writs  offi.fa.,  though  not  actually  in  the 
sheriff's  possession  by  seizure,  and  consequently  the  land- 
lord's only  means  of  getting  at  them  was  by  distraining. 

Draper,  C.  J. — The  plaintiff  contends  that  the  defendant 
is  in  this  dilemma.  If  the  plaintiff  had  a  right  under  the 
circumstances  to  distrain  and  sell  the  tenant's  property,  then 
the  goods  in  question  became  his  by  the  sale  under  the  dis- 
tress warrant,  and  he  is  entitled  to  recover  under  the  second 
count.  If,  on  the  contrary,  the  distress  was  void,  as  it  is' 
not  denied  the  rent  was  due,  and  the  sheriff  had  notice, 
then  the  plaintiff  is  entitled  to  recover  on  the  first  count. 

He  further  insists  that  on  the  4th  count,  which  is  for 
trespass  to  the  realty,  taking  possession  of  a  barn  and 
putting  wheat  into  it,  he  is  entitled  to  recover.  That  the  56 
Geo.  III.,  ch.  50,  which  gives  the  sheriff  that  power  in  Eng- 
land, (vide  sec.  3,  10,)  is  not  in  force  in  this  province.  For 
these  acts  are  not  covered  by  the  9th  plea,  or  if  so  met,  come 
within  the  new  assignment. 

On  the  other  hand  the  defendant  insists  that  the  distress 
made  after  the  sheriff 's  first  seizure  was  a  waiver  of  the  right 
of  action  in  the  first  count,  and  disposes  of  that. 

That  the  plaintiff  could  acquire  no  right  to  the  goods 
except  through  a  distress,  as  they  were  bound  by  the 
sheriff's  receipt  of  the  writ,  and  that  the  distress  was 
unlawful,  for  the  term  was  at  an  end  by  surrender  when  it 
was  made,  and  the  plaintiff  himself,  and  not  the  tenant 
Stewart,  was  in  possession. 
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That  the  trespasses  in  the  2nd,  3rd  and  4th  counts  are 
'prima  facie  at  least  met  by  the  9th  plea,  and  that  the  new 
assignment  is  not  proved. 

We  must  examine  the  pleadings  and  the  issues  raised  in 
order  to  determine  these  questions. 

As  to  the  1st  count,  the  plaintiff  proved  every  thing 
necessary  to  sustain  it.  The  seizure  by  the  sheriff,  the 
tenancy  of  Stewart,  that  rent  w^as  due,  that  the  sheriff  had 
notice  thereof  were  proved,  and  so  four  of  the  five  pleas  to 
this  count  are  answered.  The  fifth  plea  is,  that  after  the 
seizure  by  defendant  as  sheriff,  and  after  notice  from  the 
plaintiff  of  rent  being  in  arrear,  and  before  any  removal  of 
the  goods  by  him  tlfe  defendant  as  sheriff,  the  plaintiff 
abandoned  all  claim  for  rent  under  such  notice  as  against 
defendant  as  sheriff,  and  thereupon  abandoned  such  notice 
and  all  claim  for  rent  as  against  defendant  as  sheriff 
under  such  notice.  The  plea  therefore  admits  that  the 
sheriff  had  seized  the  goods  ;  that  while  he  had  them  in  his 
possession  under  seizure  he  received  notice  from  the  plaintiff 
of  rent  being  in  arrear ;  that  such  rent  was  in  fact  in 
arrear,  and  that  notwithstanding  he  removed  the  goods 
seized  without  satisfying  the  rent.  He  justifies  this  because 
he  says  the  plaintiff  abandoned  his  notice,  and  thereby  and 
in  fact  abandoned  all  claim  to  look  to  the  sheriff  for  the 
rent.  The  question  is,  has  the  defendant  proved  this  plea 
which  is  merely  put  in  issue. 

The  seizure  by  the  sheriff  was  in  May,  1859,  when  the 
goods,  as  admitted  on  all  hands,  were  Stewart's,  and  liable 
to  be  taken  in  execution,  and  this  was  the  only  seizure  in  fact, 
there  being  then  only  one  fi.  fa.  in  the  sheriff's  hands;  the 
bailiff  who  had  the  warrants  on  all  the  executions  swears 
that  he  made  no  fresh  seizures ;  the  sheriff,  therefore,  does 
not  rest  his  defence  on  an  alleged  abandonment  by  him  of 
this  levy,  (if  he  could  be  heard  to  set  that  up,)  and  on  the 
assertion  of  a  new  and  subsequent  levy,  but  on  the  same  act 
of  the  plaintiff  subsequent  to  the  first  levy,  done  while  the 
goods  were  in  eustodid  legis ;  and  this  act  is  the  distress 
for  rent  levied  on  Stewart's  goods  on  the  6th  of  July,  and 
the  sale  to  satisfy  the  arrears  of  rent.    If  the  case  stopped 
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at  the  proof  of  these  facts,  it  appears  to  me  the  plea  would 
have  been  sustained.    That  although  such  seizure  and  sale 
were  illegal,  and  a  wrong  for  which  the  plaintilF  would  be 
liable,  yet,  that  having  obtained  satisfaction  for  his  rent  by 
a  sale  of  the  whole  or  a  part  of  the  tenant's  goods,  he  could 
not  maintain  an  action  against  the  sheriff  for  removing  any 
residue  unsold  under  the  distress  warrant  without  paying 
the  rent ;  however  this  may  be,  the  case  goes  further — for 
it  is  proved  that  the  plaintiff  himself  bought  the  goods  at 
the  sale  under  his  own  distress  warrant ;  left  them  on  the 
premises,  to  the  possession  of  which  he  became  entitled  at 
that  time  by  an  extinction  of  the  term  ;  and  that  the  sheriff", 
without  any  "  fresh  seizures,"  sold  the  goods  over  again  and 
left  the  plaintiff's  rent  unpaid.    Now,  it  appears  to  me  that 
if  it  be  open  to  the  sheriff  to  say  that  the  right  to  claim  the 
rent  from  him  was  abandoned  by  a  distress  and  sale  having 
been  made,  though  contrary  to  law,  it  is  equally  open  to  the 
plaintiff  to  say  that  the  sheriff  treated  that  act  as  wholly 
nugatory,  and  the  title  to  the  goods  so  sold  as  still  retoaining 
in  the  execution  debtor  Stewart,  and  he  cannot  therefore  be 
heard  to  say,     the  claim  to  the  rent  was  abandoned."  He 
asserts  the  abandonment  to  be  the  inevitable  inference  and 
consequence  of  the  plaintiff's  distraining;  has  not  the 
plaintiff  the  right  to  reply  that  the  sheriff,  by  denying  all 
effect  to  that  distress,  as  producing  any  payment  of  the  rent, 
and  acting  upon  such  denial  by  re-selling  the  goods,  has 
prevented  himself  from  setting  up  the  distress  as  a  bar  to 
the  plaintiff's  right,  and  has  in  fact  by  his  own  acts  asserted 
that  the  goods  were  all  along  in  his  custody  by  virtue  of  the 
original  seizure^  and  that  by  virtue  thereof  he  afterwards  sold 
them,  and,  as  a  consequence,  cannot  be  heard  to  say  the  plain- 
tiff has  lost  his  claim  to  the  rent.    It  appears  to  me,  there- 
fore, that  the  facts  do  not  establish  the  plea  as  an  exclusively 
legal  question ;  and  that  if  the  jury  took  the  view  suggested 
of  the  sheriff's  conduct,  the  evidence  would  warrant  a  verdict 
for  the  plaintiff  on  the  issue  on  the  fifth  plea. 

As  to  the  second  and  third  counts,  it  appears  to  me  they 
are  fully  met  by  the  ninth  plea,  and  that  the  new  assign- 
ment as  framed,  does  not  raise  the  question  of  a  new  and 
55  VOL  IX. 
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independent  trespass  either  to  land  or  goods  after  the  distress 
for  rent  and  the  surrender  of  the  term,  and  that  the  defen- 
dant is  entitled  to  a  verdict  on  the  plea  to  the  new  assign- 
ment as  to  those  counts.  I  had  more  doubt  about  the  fourth 
count,  because  it  is  alleged  that  the  placing  wheat,  &c.,  in 
the  plaintiff's  barn  is  one  of  the  acts  of  trespass  complained 
of ;  but  on  consideration,  I  think  that  allegation  is  merely 
stated  in  aggrevation  of  the  breaking,  &c.,  the  barn,  and 
that  the  entry  being  justified  under  the  writs  of  fi,  fa., 
pleaded  that  the  new  assignment  is  not  sufficiently  precise  to 
raise  the  question  as  to  the  56th  Geo.  III.,  ch.  50,  being  in 
force  in  Upper  Canada.  I  am  not  very  decided  in  this 
opinion,  but  as  I  think  the  plaintiff  entitled  to  recover 
on  the  first  count,  and  therefore  that  as  to  this  further 
count  nothing  but  the  costs  of  the  issue  are  at  stake,  if 
my  brothers  concur  in  the  opinion  just  expressed,  I  shall 
adhere  to  it.  As  to  the  fifth  count,  for  use  and  occupation, 
it  was  never  referred  to  in  the  argument ;  nor  for  all  I  see 
on  the  learned  judge's  notes  at  the  trial.  Nothing  in  this 
judgment  is  of  a  character  to  conflict  with  the  judgment  in 
Mclntyre  v.  Stata,  (4  U.  C.  C.  P.  248,)  which  we  have  con- 
sidered and  agree  in. 

Per  cur, — Rule  discharged. 


Hooker  v.  Gamble. 

Bond — Time  given  to  surety  on,  hy  taking  promissory  note — How  far 
the  principal  is  discharged. 
Where  an  obligee  of  a  bond  given  as  security  for  a  third  party  gives  that 
party  time  after  the  maturity  of  the  debt,  the  surety  is  released  in  equity. 
Nor  will  an  understanding  between  the  obligee  and  principal  debtor  that 
the  remedies  on  the  bond  shall  not  be  barred,  alter  the  case,  unless  such 
arrangement  is  clearly  with  the  knowledge  and  consent  of  the  surety. 

Declaration  on  a  bond  dated  the  5th  of  February,  1853, 
made  by  W.  G.,  S.  W.  G.,  and  C.  G.,  in  the  sum  of  £5000, 
conditioned  for  the  payment  of  £2474  9s.  with  interest,  on 
the  1st  of  August  and  February  in  XlOO  payments,  with 
interest  on  principal  due  until  £400  be  paid ;  then  X150  to 
be  the  half-yearly  payments  until  .£2000  be  paid;  then  the 
balance,  £74  9s.,  payable  on  the  1st  of  August,  1853.  In 
default  of  any  of  these  payments  the  whole  to  become 
payable,  with  interest,  as  mentioned. 
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Breach. — That  the  said  £2475  9s.  was  not  paid,  with 
exception  of  £1300,  with  interest,  to  the  1st  of  February, 
1858. 

Pleas. — Not  his  deed. 

The  defendants,  by  way  of  equitable  defence,  say  that  the 
instalments  and  interest  became  due  on  the  1st  of  August, 
1858.  The  plaintiff  received  notes  in  part  payment,  viz.,  for 
$275  65c.,  and;J378  20c.,  without  the  knowledge  and  con- 
sent of  J.  W.  Gr,.  &  0.  G.,  and  also  gave  time  for  the  pay- 
ment of  the  same  by  receiving  the  notes.  To  which  the 
plaintiff  demurred,  stating  as  grounds  of  demurrer  and 
points  to  be  argued  on  the  said  demurrer,  that  the  said 
equitable  plea  was  no  answer  either  at  law  or  in  equity,  to  the 
plaintiff's  cause  of  action,  for  that  the  plaintiff  sued  in  debt 
due  on  a  penal  bond  conditioned  for  the  payment  of  instal- 
ments in  money,  and  the  note  of  one  of  the  obligers  given 
to  the  obligee  cannot  be  pleaded  as  a  payment,  and  is  not  in 
law  a  payment,  and  by  the  non-payment  of  an  instalment 
the  penalty  became  the  debt,  and  giving  time  for  the  pay- 
ment of  a  part  of  the  debt  is  not  in  law  or  equity  a  bar  to 
an  action  to  recover  the  debt.  The  non-payment  of  an  in- 
stalment gives  the  plaintiff  a  right  to  judgment  for  the 
penalty  which  stands  to  be  enforced  when  the  other  instal- 
ments mature,  and  that  there  was  no  reason  assigned  in  said 
plea  why  plaintiff  could  not  have  sued  all  the  defendants  on 
said  bond,  notwithstanding  the  giving  of  said  note ;  that  the 
obligation  sued  on  was  under  seal,  and  the  defendants  sought 
to  depart  by  a  parol  understanding,  and  that  there  was  no 
accord  set  forth  in  said  plea,  but  a  satisfaction  alleged  with- 
out an  accord. 

The  case  was  argued  by  J.  E.  Cameron,  Q.  C,  for  plaintiff, 
and  M.  C.  Cameron,  contra,  referred  to  Worthington  and 
Wigley,  3  Scott,  558. 

Hagarty,  J. — The  result  of  the  cases  seem  to  be,  that  if 
the  creditor  for  good  consideration  at  any  time  places  him- 
self in  the  position  of  not  being  able  to  sue  the  principal 
debtor  the  surety  is  discharged.     Wood,  V.  C,  says  in 
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Newton  v.  Cliorlton,  (2  Drewry  333,)  "The  surety  has  a 
right  to  put  the  creditor  in  motion  at  all  times  against 
the  principal  debtor,  and  it  is  on  that  ground  that  all  these 
cases  are  decided.  If  the  creditor  does  any  act  whatever 
by  which  he  is  prevented  from  complying  with  the  request  of 
surety  of  being  put  in  motion  at  an}^  time  the  surety  may 
think  fit  against  the  principal  debtor,  that  also  will  discharge 
surety,  because  he  has  disabled  himself  from  what  I  have 
here  called  (following  Sir  ;S'.  Romilly's  w^ords)  the  implied 
contract.  The  surety  has  further  the  right  to  sa}^,  "You  must 
always  hold  yourself  in  a  position  to  be  placed  in  motion  at 
my  request  against  the  principal  debtor."  Pooley  v.  Har- 
radine,  (7  E.  &  B.  431,)  and  the  cases  there  examined,  shew 
in  the  words  of  Qoleridge.  J.,  "  Equities  such  as  that  which 
we  are  discussing  may  arise  dehors  the  WTitten  agreement  from 
the  relation  of  the  principal  and  surety  inter  se  if  known  to 
the  creditor,  and  that  such  knowledge  may  be  proved  either 
from  what  appears  on  the  face  of  the  written  instrument  or 
from  evidence  aliunde.  The  defence  either  at  law  or  in 
equity  does  not  arise  by  any  alteration  of  the  original  con- 
tract, whicli  indeed,  it  assumes  and  relies  on  in  its  original 
terms,  but  that  the  creditor  cannot  fairly  or  equitably  sue 
the  surety  where,  knowing  of  the  existence  of  the  relation 
of  surety,  he  has  voluntarily  tied  up  his  hands  from  proceed- 
ing against  the  principal."  Williams,  J.,  in  Strong  v. 
Foster,  (17  C.  B.  201,)  says,  "  The  creditor  has  voluntarily 
placed  himself  in  such  a  position  as  to  be  compelled  to  say 
he  cannot  sue  the  principal  debtor — he  thereby  discharges 
the  surety." 

InDavies  v.  Stainback,  (6  De  Gex.  McN.  &  Q.  619,)  Knight 
Bruce,  L.  J.,  says,  "  It  seems  to  me  that  a  creditor  who  holds 
a  floating  guarantee  from  a  surety  cannot,  Avithout  the  surety's 
consent,  give  time  to  principal  debtor  as  to  a  portion  of 
the  debt  without  reserving  the  creditor's  right  against  the 
surety,  and  yet  hold  the  surety  liable  for  that  portion.  The 
necessary  consequence  of  the  act  being,  that  for  a  period  of 
more  or  less  duration  the  principal  debtor  is  protected  at 
once  against  the  creditor  and  against  the  surety  from  a 
demand  for  payment  of  the  amount  so  dealt  with."  Sir 
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Geo.  Turner  uses  the  strongest  language  :  "  It  is  in  the  ejo 
of  this  court  a  fraud  in  a  creditor  to  proceed  at  law  against 
a  surety  after  he  has  agreed  with  the  principal  debtor  to 
enlarge  the  time  for  payment  of  the  debt,  and  this  court 
relieves  against  the  fraud." 

Wyke  V.  Rogers,  (1  De  Gex.  McN.  &  Q.  40,)  before  Lord 
St.  Leonard's,  seems  to  dispose  of  any  objections  urged  by 
plaintiff  as  to  the  giving  time  by  note  for  a  bond  debt. 
The  case  is  not  unlike  this  :  the  obligee,  a^fter  bond  forfeited, 
took  principal  debtor's  promissory  note  at  two  months  for 
the  amount.  The  surety  filed  a  bill  to  be  relieved  as  time 
thus  given.  It  was  conceded  that  although  no  legal  defence 
to  bond,  it  was  clearly  so  in  equity.  The  defendant  in  equity 
proved  by  verbal  arrangement  that  it  was  understood  v/hen 
the  note  was  taken  that  the  obligee  might  still  put  the  bond 
in  force,  notwithstanding  the  note  ;  the  surety  was  not  shewn 
to  be  any  party  to  this  arrangement.  Lord  St.  Leonard's 
held  that  this  latter  evidence  prevented  the  surety  from  being 
discharged,  which  he  otherwise  would  have  been.  He  says, 
"  It  is  perfectly  clear  in  law  that  an  agreement  that  a  trans- 
action which  would  of  itself  operate  to  release  the  surety, 
should  not  have  that  effect,  may  be  proved  by  parol  evi- 
dence." In  the  case  before  us  we  have  to  take  the  plea  as 
unanswered  in  its  statement  of  facts,  and  as  shewing  time  to 
be  given  without  any  reservation  of  rights,  or  any  knowledge 
or  assent  of  sureties.  I  therefore  think  the  defendant 
entitled  to  judgment  on  this  demurrer.  If  plaintiff  is 
advised  that  he  can  bring  his  case  Avithin  the  principle 
of  Wyke  v.  Rogers,  he  may  be  allowed  to  amend  on  appli- 
cation. 

See  Orme  v.  Young,  Holts,  P.  84  ;  Perley  v.  Looney, 
17  U.  C.  279  ;  Kearsley  v.  Cole,  16  M.  &  W.  128  ;  Rees  v. 
Berrington,  2  White  &  Tudor  L.  C. 

Judgment  for  defendant  accordingly. 
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The  Queen  v.  Goef. 

Held,  that  a  prisoner  indicted  for  a  felony  may,  on  such  indictment,  be  con- 
victed of  an  attempt  to  commit  the  offence,  which  is  a  misdemeanour. 

A  prisoner,  one  William  Goff,  was  indicted  at  the  Whitby 
assizes  as  follows  :  the  jurors  for  our  lady  the  Queen  upon 
their  oath  present,  that  William  GofF,  on  the  29th  of 
September,  1859,  at  the  township  of  Uxbridge,  in  the  county 
of  Ontario,  unlawfully,  fraudulently,  and  knowingly,  by  false 
pretences,  did  obtain  from  one  William  A.  Pringle,  a  certain 
sum  of  money  of  the  goods  and  chattels  of  William  A.  Pringle 
with  intent  to  defraud. 

On  this  indictment,  the  prisoner,  the  said  William  Goff, 
was  tried,  and  by  the  jury  convicted  of  attempting  to  obtain 
money  under  false  pretences.  The  judge  reserved  the  ques- 
tion at  the  request  of  the  counsel  for  the  Crown  for  the 
decision  of  the  Court  of  Common  Pleas,  whether  the  prisoner 
was  rightly  convicted  on  the  above  indictment  for  committing 
a  misdemeanour,  or  the  attempt  to  commit  it. 

R.  A.  Harrison  appeared  for  the  Crown,  citing  Rex  v. 
Butler,  6  C.  &  P.  368  ;  Rex.  v.  Roderick,  7  C.  &  P.  795 ; 
18  Vic,  ch.  92,  sec.  13  ;  Reg.  v.  Marsh,  1  Den.  C.  C.  505 ; 
Reg.  V.  Marsh,  13  Jur.  1010  ;  Reg.  v.  Kealey,  15  Jur. 
230. 

Ram^  of  Whitby,  for  the  prisoner. 

Draper,  C.  J. — The  only  question  submitted  to  us  in  this 
case  is,  whether,  on  an  indictment  for  obtaining  money  under 
false  pretences  the  defendant  could  properly  be  convicted  of 
an  attempt  to  obtain  money  under  false  pretences.  The 
statute  18  Vic,  ch.  92,  sec  13,  (Cons.  Stat,  of  Canada,  ch. 
98,  sec  68,)  expressly  enables  the  jury  on  the  trial  of  any 
felony  or  misdemeanour  to  return  as  their  verdict  that  the 
prisoner  is  not  guilty  of  the  felony  or  misdemeanour  charged, 
but  is  guilty  of  an  attempt  to  commit  the  same  ;  and  the  case 
of  Reg.  V.  Egleton,  (1  Jur.  N.  S.  940,)  is  expressly  in  point, 
that  an  indictment  will  lie  for  attempting  fraudulently  to 
obtain  money  under  false  pretences. 

There  can  therefore  be  no  doubt  that  on  an  indictment 
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for  obtaining  money  under  false  pretences,  the  accused  may 
be  convicted  of  an  attempt  to  commit  the  offence,  and  that 
the  offence  is  a  misdemeanour. 

Judgment  for  the  Crown. 


Gladstone  et  al.  v.  Dew  et  al. 

Promissory  note — Alteration  after  maturity. 

Held,  that  the  alteration  of  a  promissory  note  by  the  holder  (by  plac- 
ing the  figure  1  before  the  figure  4  in  the  date)  after  it  had  become  due, 
vitiated  the  same,  and  that  the  amount  could  not  be  recovered  from  either 
the  makers  or  endorser. 

Declaration  by  endorsee  against  makers  of  a  promissory 
note,  payable  to  J.  R.  or  order,  and  by  him  endorsed 
to  plaintiffs. 

Plea. — That  after  the  note  became  due,  and  before  the 
commencement  of  this  suit,  it  was  agreed  that  plaintiff 
should  renew  said  note  for  60  days,  by  receiving  from  defen- 
dants their  joint  and  several  promissory  note  endorsed  by 
J.  R.,  payable  60  days  after  date,  together  with  §100  in 
cash.  That  in  pursuance  of  the  agreement,  they  did,  on 
the  4th  of  April,  1859,  make  their  joint  and  several  promis- 
sory note,  payable  60  days  after  date,  to  the  order  of  J. 
E.,  who  then  endorsed  the  same,  and  defendants  delivered 
it  and  the  $100  to  plaintiffs,  who  received  it  as  a  renewal 
of  the  note  in  the  declaration  mentioned.  That  after  the 
last-mentioned  note  became  due,  and  while  it  was  in  the 
plaintiff's  hands,  and  without  the  consent  and  knowledge  of 
the  defendants,  the  said  note  was  altered  in  a  material  part ; 
that  is,  in  the  date,  by  making  it  appear  to  be  due  on  the 
16th  of  June,  1859,  (inclusive  of  the  three  days'  grace,) 
whereas  it  became  due  and  payable  on  the  6th  of  June, 
1859,  (inclusive  of  the  three  days'  grace,)  whereby  de- 
fendants were  discharged  from  all  liability  thereon,  and 
for  the  consideration  therefor,  and  from  all  indebtedness  in 
respect  thereof,  and  from  all  causes  of  action  in  the  decla- 
ration mentioned. 

To  this  the  plaintiffs  demur,   alleging  the  following 
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substantial  matters  of  law  as  arguments  against  the  sufficien- 
cy of  the  said  third  plea. 

1st. — That  the  alteration  of  the  date  of  the  promissory 
note  taken  as  a  renewal  of  the  promissory  note  on  which 
this  action  is  brought  is  no  defence  to  the  action. 

2nd. — That  the  said  plea  is  no  answer  to  the  action,  since 
it  alleges  that  the  said  second  note  became  due  and  payable 
before  the  alteration  was  made. 

E,  C.  Jones,  for  plaintiff,  cited  Atkinson  v.  Hawdon,  2 
Ad.  &  E.  628. 

Anderson,  contra,  cited  Alderson  v.  Langdale,  3  B.  &  Ad. 
660. 

Draper,  C.  J. — In  order  to  apply  the  cases  on  bills  of 
exchange  to  the  present  case,  it  is  necessary  to  bear  in  remem- 
berance  the  resemblance  a  promissory  note  bears  to  a  bill, 
from  the  moment  it  is  endorsed  by  the  payee  and  passed  to 
the  endorsee,  the  payee  becomes  as  the  drawer,  the  maker 
as  the  endorser,  the  endorsee  as  the  person  in  whose  favour 
it  is  drawn,  or  more  like  the  case  of  a  bill  drawn,  payable 
to  the  drawer's  own  order,  as  a  simple  endorsee.  In  this 
case  it  is  as  if  Roaf  had  drawn  a  bill  upon  the  defendants, 
which  defendants  had  accepted,  payable  to  Roaf 's  order, 
and  the  plaintiffs'  became  his  endorsee.  We  must,  therefore, 
assume  that  the  defendants  were  indebted  to  Roaf,  and 
therefore  they  gave  him  their  note,  and  that  he,  for  value, 
endorsed  it  to  the  plaintiffs.  No  consideration,  therefore, 
moved  directly  from  the  plaintiffs  to  the  defendants.  There 
was  no  privity  of  contract  between  them  in  the  making  this 
note. 

This  being  premised,  a  very  short  examination  of  some  of 
the  authorities  will  dispose  of  the  case. 

Alderson  v.  Langdale,  (3  B.  &  Ad.  660,)  shews  that  by 
altering  the  date  of  a  bill,  the  holders  lost  recourse  against 
their  immediate  endorser,  both  for  the  amount  of  the  bill 
and  for  the  consideration  they  paid  him  for  it.  In  Burch- 
field  V.  Moore,  (3  E.  &  B.  683,)  the  defendant  was  acceptor 
of  the  bill.    The  plaintiff  was  last  endorsee  after  several 
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endorsements.  The  bill  had  been  altered  before  it  came  to 
his  hands  without  the  defendants'  knowledge  or  consent. 
The  court  held  the  acceptor  was  discharged  from  the  moment 
the  alteration  had  been  consummated,  although  the  plaintiff 
was  a  bond  fide  endorsee  without  notice,  and  said  the  plain- 
tiffs' remedy  was  confined  to  a  right  to  recover  the  consider- 
ation for  the  bill  as  between  himself  and  the  party  from 
whom  he  received  it,  and  that  a  similar  remedy  might  be 
resorted  to  until  the  party  was  reached  through  whose  fraud 
or  laches  the  alteration  was  made.  "  He  ought  to  suffer," 
was  added. 

Atkinson  v.  ,,Hawdon,  2  A.  &  E.  628,  will  not  help  the 
plaintiffs.  There  the  action  was  between  the  drawer  and 
acceptor  of  the  bill.  (As  if  Roaf  had  sued  these  defendants.) 
And  it  was  held  that  although  the  bill  was  vitiated  by  the 
alteration;  yet,  as  it  was  still  in  the  drawer's  hands,  he 
might  recover  on  the  original  consideration.  Nor  does 
Sloman  v.  Cox  (1  C.  M.  &  R.  471)  favour  their  right  to 
recover ;  the  acceptor  altered  one  bill  which  had  been  given 
in  substitution  for  a  previous  dishonoured  bill ;  consequently, 
when  the  drawer  gave  to  the  holder  of  the  first  bill  the 
second,  altered  as  aforesaid,  as  a  satisfaction  for  the  first, 
he  transferred  to  him  a  mere  nullity  ;  it  was  therefore  held 
that  the  holder  might  recover  on  the  first  bill,  in  an  action 
against  the  drawer  from  whom  he  received  it. 

If  in  Burchfield  v.  Moore,  the  endorsee  for  valuable  con- 
sideration without  notice  of  the  alteration,  could  not  recover 
against  the  acceptor,  a  fortiori^  the  endorsees,  in  whose  hands 
the  alteration  is  made,  cannot  recover  against  the  maker 
of  this  second  note.  And  having  received  the  second  note 
in  substitution  of  the  first,  and  the  second  note  having  been 
altered  while  in  their  hands,  their  remedy  on  the  first  is  not 
aided  by  Sloman  v.  Cox,  for  when  they  received  the  second 
it  was  a  valuable  security  :  it  has  become  a  nullity  in  their 
hands,  and  they  have  no  remedy  on  it,  unless  we  could  hold 
that  they  could,  by  a  wrongful  or  fraudulent  act,  be  placed 
in  a  better  position  than  if  by  laches  they  had  lost  all 
remedies  on  the  second  note. 

I  think  they  lost  recourse  against  maker  and  endorser  of 
56  VOL.  IX. 
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the  first  note,  having  taken  tlie  second  in  substitution  for  it, 
and  made  the  second  their  own  by  the  alteration  which 
vitiated  it,  and  therefore  that  the  defendants  are  entitled  to 
judgment  on  this  demurrer. 

See  Hemming  v.  Trenery,  9  A.  &  E.  92  ;  Parry  v.  Nichol- 
son, 13  M.  &  W.  778  ;  Warrington  v.  Early,  18  Jur.  42 ; 
Montague  v.  Perkins,  17  Jur.  557  ;  Gardner  v.  Walsh.  5  E. 
&  B.  83  ;  Perring  v.  Hone,  4  Bing.  28. 

Judgment  for  defendants. 


Potter  v.  Carroll. 

False  return — Action  against  sheriff  for — How  an  attachment  under  the  ab- 
sconding debtors'  act  takes  effect — Plea  of  satisfaction  of  judgment  debt. 

C,  a  sherifiF,  between  the  7th  of  May  and  the  4th  of  August,  received  several 
writs  of  fi  fa.  against  the  goods  of  defendant.  Oa  the  16th  of  August 
he  received  one  upon  which  this  action  was  founded ;  between  the  4th  and 
16th  of  August  two  attachments  against  the  defendant's  goods  as  an 
absconding  debtor  were  placed  in  his  hands,  and  after  the  16t,h  several 
more. 

The  sheriff  treated  the  plaintiff's  fi.  fa.  as  subsequent  to  the  attachments, 
and  returned  it  nulla  bona,  upon  which  this  action  was  brought  for  a 
false  return. 

Held,  that  the  writ  of  the  16th  of  August  having  come  into  the  defendant's 
hands  while  the  goods  of  plaintiff  were  in  custodia  legis,  it  attached  under 
the  absconding  debtor's  act  prior  to  the  attachments,  and  ought  to  have 
been  paid  first. 

The  placing  of  a  writ  of  attachment  in  the  sheriff's  hands  does  not  of  itself 

bind  the  goods,  the  writ  must  be  levied  on. 
Held,  also,  by  Draper,  C.  J.,  [dubitante,)  on  an  action  brought  against  a 

sheriff  for  a  false  return  of  a  fi.fa.,  that  a  plea  that  the  judgment  debt  upon 

which  he  was  required  to  levy  was  satisfied  was  good. 

The  first  count  of  the  declaration  was  for  a  false  return  of 
nulla  bona  to  a  writ  of  fi.  fa.  issued  by  the  plaintiff  against 
the  goods  of  one  Pickle,  though  the  defendant,  as  sheriff, 
had  actually  levied  on  goods  to  the  amount  endorsed  on  the 
writ. 

The  second  count  complained  that  though  there  were  goods 
of  Pickle  on  which  the  defendant  ought  to  have  levied, 
yet  he  neglected  to  do  so,  and  falsely  returned  nulld  bona 
to  the  fi.  fa. 

The  defendants  pleaded — 1st.  Not  guilty.  2nd.  To  the 
first  count,  that  he  did  not  levy.  3rd.  To  the  second  count 
that  there  were  not  any  goods  of  Pickle  whereof  he  might 
have  levied.  4th.  To  the  declaration  generally,  leave  and 
license.     5th.  To  the  first  count,  that  at  the  time  of  the 
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delivery  of  the  writ  to  defendant  the  judgment  had  been 
satisfied,  and  nothing  was  due  by  Pickle  to  the  plaintiff 
thereon.  6th.  To  the  second  count,  that  at  the  time  of  the 
issuing  of  the  writ  and  the  delivery  thereof  to  the  defendant, 
the  judgment  had  been  satisfied,  and  there  was  nothing  due 
by  Pickle  to  the  plaintifi*  thereon. 

The  plaintiff  took  issue  on  all  these  pleas,  and  demurred 
to  the  5th  and  6th,  the  objections  resolving  themselves  to 
this,  that  it  is  not  competent  for  a  sheriff  to  set  up  such  a 
defence  to  an  action  for  false  return. 

The  issues  in  fact  were  tried  at  the  last  assizes  at  Brant- 
ford,  before  Burns,  J.     The  plaintiff  put  in  an  exemplifica- 
tion of  a  judgment  against  Charles  Pickle,  entered  18th 
April,  1857,  for  £4003  14s.  9d.,  entered  upon  a  cognovit 
given  without  the  previous  issue  of  process.     A  copy  of  a 
writ  of  fi,  fa.,  (admitted,)  issued  by  the  plaintiff  thereon  on 
the  16th  August,  1858,  against  the  goods  and  chattels  of 
Pickle,  directed  to  the  defendant,  received  by  defendant  on 
the  day  it  was  issued,  endorsed  to  levy  X2750  with  interest 
from  date,  £S  14s.  9d.  costs,  X3  15s.  for  this  and  concurrent 
writs  and  sheriff's  fees,*  and  endorsed  was  a  return  of  a  levy 
of  goods  to  the  value  of  £25  remaining  on  hand  for  want  of 
buyers,  and  no  goods  ultra.     Then  a  paper  was  put  in  by 
consent,  coming  from  defendant's  office,  bearing  date  on  8th 
October,  1859,  which  shewed  that  on  the  7th  May,  1858, 
the  defendant  received  an  execution  against  the  goods  of 
Pickle,  in  favour  of  one  Carder,  for  X606  8s.  3d.,  [which 
before  the  9th  September,  1858,  defendant  had  returned 
goods  to  the  value  of  .£100  on  hand,  whereupon,  as  appeared 
later  in  the  case.  Carder  issued  a  ven.  ex.  and  Ji.  fa.  for  the 
residue,  received  by  defendant  10th  September,  1858,  and 
returned  feci,']  and  upon  the  4th  August,  1858,  three  other 
executions,  amounting  together  to  £116,  under  which  four 
writs  actual  possession  of  Pickle's  goods  was  taken  by  the 
defendant  on  the  6th  August,  1858.    After  such  possession 
taken,  the  defendant  received  two  writs  of  attachment 
against  the  estate  of  Pickle  as  an  absconding  debtor,  one  on 
the  7th  August,  1858,  at  the  suit  of  the  Commercial  Bank, 

*  Note. — The  costs  appear  by  the  roll  to  have  been  at  £3  14s.  9d. 
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for  £125  ;  the  other  on  10th  August,  1858,  at  the  suit  of 
one  Moore,  for  £888  14s.  4d.  ;  and  next,  on  16th  August, 
1858,  he  received  the  plaintiff's  execution  ;  afterwards,  and 
between  that  day  and  7th  February,  1859,  he  received 
nineteen  writs  of  attachment,  for  various  sums,  amounting 
in  the  whole  to  £5986  4s.  8d.  By  the  sale  of  Pickle's 
goods  the  sheriff  realized  in  gross  .£2246  13s.  2d.  The 
expenses  of  insurance,  &c.,  were  £215  16s.  2d. ;  the  amount 
of  the  executions  prior  to  the  plaintiff's  is  stated  on  the 
learned  judge's  notes  to  have  been  £699,  leaving  a  balance 
of  £1331  17s.,  which  the  plaintiff  claimed  as  applicable  on 
his  writ.  The  defendant  gave  evidence  for  the  purpose  of 
shewing  that  plaintiff 's  judgment  was  satisfied,  which  the 
plaintiff  met  by  strong  rebutting  evidence.  It  is  unneces- 
sary to  refer  to  it,  as  the  jury  found  for  the  plaintiff  on  the 
5th  and  6th  issues.  There  was  also  evidence  to  shew  that 
Pickle  was  considered  in  solvent  circumstances  in  the  spring 
of  1858.  There  was  nothing  to  give  rise  to  a  suspicion  that 
the  plaintiff  was  not  a  bona  fide  creditor  of  Pickle's.  The 
learned  judge,  by  consent  of  the  parties,  directed  a  general 
verdict  for  plaintiff  and  £1331  17s.  damages,  with  leave 
to  the  defendant  to  move  to  enter  a  verdict  for  him  on 
the  first,  second,  and  third  issues,  if  the  court  should  be  of 
opinion  that  the  writs  of  attachment  were  entitled  under  the 
circumstances  to  priority. 

In  Michaelmas  Term  Beard  obtained  a  rule  nisi  accord- 
ingly, referring  to  Daniel  v.  Fitzell,  17  U.  C.  Q.  B.  369 ; 
Gamble  v.  Jarvis,  Esq.,  5  Old  Series  272. 

Wood  shewed  cause,  referring  to  the  C.  L.  P.  Act,  s.  55  ; 
Consolidated  Statutes,  ch.  25,  ss.  21,  22 ;  Bank  B.  N.  A.  v. 
Jarvis,  1  U.  C.  Q.  B.  182 ;  Caird  v.  Fitzell,  2  Pr.  Rep.  U. 
C.  262. 

Beard,  in  support  of  the  rule,  referred  to  the  C.  L.  P. 
Act  1856,  s.  49;  Consolidated  Statutes,  ch.  25,  s.  14. 

Draper,  C.  J. — The  only  cases  relied  upon  to  support 
the  pleas  were  Imray  v.  Magnay,  11  M.  &  W.  267,  and 
Christopherson  v.  Burton,  3  Exch.  160.     Those  cases  shew 
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that  the  sheriff  may  set  up  as  against  an  execution  creditor, 
that  his  judgment  and  execution  are  fraudulent  as  against 
another  creditor  whose  execution  is  at  the  same  time  in  the 
sheriff's  hands,  and  that  if  he  has  had  notice  of  the  fraud  he 
must  do  so,  or  he  will  render  himself  liable  to  the  bona  fide 
execution  creditor,  should  he  return  his  writ  nulla  bona  and 
satisfy  the  fraudulent  execution.  In  Remmett  v.  Lawrence, 
15  Q.  B.  1004,  some  doubt  is  thrown  upon  the  case  of  Im- 
ray  v.  Magnay,  but  the  Court  of  Exchequer,  in  Shattock  v. 
Garden,  6  Exch.  725,  recognises  and  acts  upon  the  same 
principle.  But  those  cases  are  not  applicable  to  the  present 
question,  and  do  not  give  any  colour  to  the  present  defence ; 
the  question  in  them  was  one  of  fraud  on  the  part  of  one 
execution  creditor  and  the  execution  debtor,  to  delay,  hinder, 
and  defeat  another  bona  fide  creditor,  contrary  to  the 
statute  of  Elizabeth.  Here  it  is  simply  a  question  whether 
the  sheriff  shall,  in  excuse  of  a  breach  of  his  duty  to  execute 
a  writ,  be  allowed  to  raise  the  question  whether,  as  between 
the  plaintiff  and  defendant  in  the  original  action,  any  thing 
remains  due ;  I  can  find  no  case  in  which  this  question  is 
directly  raised,  but  we  have  been  referred  to  the  case  of 
Wylie  V.  Birch,  4  Q.  B.  566,  as  establishing  that  in  an 
action  for  false  return  to  aj^./a.,  pleas  which,  admitting 
the  defendant's  breach  of  duty,  shew  that  the  plaintiff  has 
sustained  no  damage  by  the  false  return,  are  a  good  answer 
to  the  action.  If  that  be  a  general  principle,  applicable  to 
all  similar  cases  where  the  pleas  shew  that  there  was  no 
damage,  then  I  do  not  see  how  this  case  can  be  distinguished ; 
for  if,  at  the  time  of  the  delivery  of  the  writ  to  the  sheriff, 
the  judgment  was  satisfied  and  nothing  was  due  to  the  plain- 
tiff by  the  execution  debtor,  it  is  difficult  to  see  what  damage 
the  alleged  false  return  could  cause. 

There  are  some  features  in  this  case  which  distinguish  it 
from  any  which,  so  far  as  I  am  aware,  have  yet  been  de- 
cided, in  respect  to  the  conflicting  rights  of  creditors  who 
have  got  judgment,  or  judgment  and  execution  against  an 
absconding  debtor  before  his  absconding,  and  creditors  who 
have  commenced  suits  against  such  debtor  by  writ  of  attach- 
ment. 
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1.  The  plaintiff's  judgment,  which  was  on  cog.  act.^  signed 
without  any  process  having  been  first  issued,  was  entered  up 
long  before  Pickle  absconded,  and  while  he  was  apparently 
in  good  credit. 

2.  When  the  first  of  the  attaching  creditors  put  their 
writs  into  the  defendant's  hands,  against  the  property, 
credits,  and  effects  of  Pickle,  his  goods  had  been  seized  and 
were  in  the  sheriff's  hands  upon  several  writs  of  fi.  fa. 

3.  The  plaintiff's  fi.  fa.  was  received  by  the  defendant 
while  Pickle's  goods  were  thus  in  his  hands,  and,  so  far  as 
appears,  before  any  proceedings  were  taken,  if  indeed  any 
could  have  been  taken,  under  the  two  writs  of  attachment, 
which  defendant  received  before  he  received  the  plaintiff's 
fi.fa. 

The  sections  of  the  statutes  which  it  appears  necessary  to 
consider,  are  the  following,  which  I  cite  from  the  Consoli- 
dated Statutes  : — 

Chap.  25,  sec.  14.  All  the  property,  credits,  and  effects, 
including  all  rights  and  shares  in  any  association  or  corpo- 
ration of  an  absconding  debtor,  may  be  attached  in  the  same 
manner  as  they  might  be  seized  in  execution,  and  the  she- 
riff to  Avhom  any  writ  of  attachment  is  directed,  shall  forth- 
with take  into  his  charge  or  keeping  all  such  property  and 
effects  according  to  the  exigency  of  the  writ,  and  shall  be 
allowed  all  necessary  disbursements  for  keeping  the  same  ; 
and  he  shall  immediately  call  to  his  assistance  two  substan- 
tial freeholders  of  his  county,  and  with  their  aid  he  shall 
make  a  just  and  true  inventory  of  all  the  personal  property, 
credits,  and  effects,  evidence  of  title  or  debt,  books  of  ac- 
count, vouchers  and  papers  that  he  has  attached,  and  shall 
return  such  inventory,  signed  by  himself  and  the  said  free- 
holders together,  with  the  writ  of  attachment.— 19  Vic,  c. 
43,  s.  49. 

Sec.  19.  The  sheriff  having  made  an  inventory  and 
appraisement  on  the  first  writ  of  attachment  against  an 
absconding  debtor,  shall  not  be  required  to  make  a  new 
inventory  and  appraisement  on  a  subsequent  writ  of  attach- 
ment coming  into  his  hands. — 19  Vic,  c.  43,  s.  54. 

Sec.  21.  Any  person  who  has  commenced  a  suit  in  any 
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court  of  record  of  Upper  Canada,  the  process  wherein  was 
served  or  executed  before  the  suing  out  of  a  writ  of  attach- 
ment against  the  same  defendant  as  an  absconding  debtor, 
may,  notwithstanding  the  suing  out  of  the  writ  of  attach- 
ment, proceed  to  judgment  and  execution  in  his  suit  in  the 
usual  manner,  and  if  he  obtains  execution  before  the  plain- 
tiff in  any  such  writ  of  attachment,  he  shall  have  the  full 
advantage  of  his  priority  of  execution  in  the  same  manner 
as  if  the  property  and  effects  of  such  absconding  debtor  still 
remained  in  his  own  hands  and  possession,  but  if  the  court 
or  a  judge  so  order,  subject  to  the  prior  satisfaction  of  all 
costs  of  suing  out  and  executing  the  attachment. — 19  Vic, 
c.  43,  s.  55. 

Sec.  22.  In  case  it  appears  to  the  court  in  which  such 
prior  action  has  been  brought,  or  to  a  judge  thereof,  that 
such  judgment  is  fraudulent,  or  that  such  action  has  been 
brought  in  collusion  with  the  absconding  debtor,  or  for  the 
fraudulent  purpose  of  defeating  the  just  claims  of  his  other 
creditors,  such  court  or  judge  may,  on  the  application  of  the 
plaintiff  on  any  writ  of  attachment,  set  aside  such  judgment 
and  any  execution  issued  thereon,  or  stay  proceedings 
therein. — 19  Yic,  c.  43,  s.  55. 

Sec.  25.  Enacts  that  if  the  real  and  personal  property, 
credits,  and  effects  of  any  absconding  debtor,  attached,  &c., 
prove  insufficient  to  satisfy  the  executions  obtained  in  the 
suit,  the  debtors  of  the  absconding  debtor  may  be  sued  to 
recover  such  debts. — 19  Vic,  c  43,  s.  53. 

Sec.  29.  When  several  persons  sue  out  writs  of  attach- 
ment against  an  absconding  debtor,  the  proceeds  of  the 
property  and  effects  attached  and  in  the  sheriff's  hands  shall 
be  rateably  distributed  among  such  of  the  plaintiffs  in  such 
writs  as  obtain  judgments  and  sue  out  executions,  in  propor- 
tion to  the  sums  actually  due  upon  such  judgments,  and  the 
court  or  a  judge  may  delay  the  distribution  in  order  to  give 
reasonable  time  for  the  obtaining  of  judgment  against  such 
absconding  debtor. — 19  Vic,  c.  43,  s.  57. 

Chap.  22,  sec.  236.  Final  judgment  upon  a  cognovit  ac-- 
tionem^  or  warrant  of  attorney,  to  confess  judgment  given 
or  executed  before  the  suing  out  of  any  process,  may,  at  the 
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option  of  the  plaintiiF,  be  entered  in  any  office  of  the  supe- 
rior courts. — 19  Vic,  c.  43,  s.  10. 

The  legislature  have  not  in  terms  provided  for  this  case. 
By  sec.  21,  when  the  suit  is  commenced  before  the  debtor 
absconds,  it  may  be  carried  on  to  judgment  and  execution, 
and  the  execution  may  be  satisfied  by  levying  on  goods 
seized  under  writs  of  attachment,  if  it  comes  to  the  sheriff's 
hands  before  any  execution  from  any  attaching  creditor. 
That  section,  as  well  as  others,  and  some  of  the  cases  treated 
goods  seized  under  writs  of  attachment  as  in  custodid  legis. 
In  Gamble  v.  Jarvis,  Robinson^  C.  J.,  expresses  that  opinion, 
and  in  that  event  the  goods  attached  could  not  be  taken  in 
execution,  unless  for  the  exception  introduced  in  favour  of  a 
creditor  commencing  his  suit  by  process  sued  out,  and  per- 
haps also  served  before  the  debtor  absconded.  It  is,  how- 
ever, unnecessary  to  decide  whether,  if  the  facts  were  simply 
that  the  sheriff  had  first  received  the  two  attachments  in 
favour  of  the  Commercial  Bank  and  of  Moore,  and  had 
seized  under  them,  and  then  the  plaintifi''s  execution  had 
come  to  his  hands,  the  execution  ought  to  be  satisfied  out 
of  the  goods  seized  on  the  attachment ;  my  impression  is 
that  it  ought  not,  that  we  could  not  so  extend  the  construc- 
tion of  the  21st  section,  and  that  if  not,  the  goods  being  in 
custodid  legis,  could  not  be  taken  in  execution. 

At  the  same  time  I  think  that  the  mere  receipt  of  a  writ 
of  attachment  by  the  sherifi"  does  not  bind  the  absconding 
debtor's  goods.  The  writ  must,  I  think,  be  laid  on.  Treat- 
ing such  writ  as  primarily  (at  all  events)  no  more  than  pro- 
cess to  enforce  appearance,  it  cannot,  in  my  opinion,  be 
held  to  operate  as  a  lien  upon  the  defendant's  goods,  any 
more  than  a  writ  of  destringas  to  enforce  appearance  could, 
from  the  time  of  its  receipt.  This  point  was  well  discussed 
by  my  lamented  and  very  learned  predecessor,  in  Kingsmill 
V.  Warrener,  in  appeal,  13  Q.  B.  U.  C.  51. 

In  the  present  case  the  two  writs  of  attachment  in  ques- 
tion could  neither  bind  the  goods  by  their  delivery  to  the 
sheriff,  nor  could  he  attach  the  goods  by  them  at  any  time 
before  their  sale ;  because,  at  the  time  of  the  receipt,  and 
until  the  sale,  these  goods  were  bound  by  the  executions 
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previously  in  his  hands,  and  they  continued  so  bound  until 
the  plaintiff's^. /a.  was  delivered  to  him.  Then,  according 
to  the  decision  of  Jones  v.  Atherton,  7  Taunt.  56,  putting 
for  the  moment  the  two  writs  of  attachment  out  of  the  ques- 
tion, the  goods  were  bound  by  the  plaintiff's  fi.  fa.^  being 
already  in  the  sheriff's  possession  under  the  former  writs, 
subject  to  those  writs,  from  the  date  of  the  delivery  of  the 
plaintiff's  writ  to  the  sheriff. 

Then  the  only  question  is,  whether  the  fact  that  before 
the  receipt  of  the  plaintiff's  execution  the  two  writs  of 
attachment  were  placed  in  the  sheriff's  hands  makes  any 
difference.  Upon  the  best  consideration  I  can  give  the 
question,  I  think  it  does  not.  While  the  first  executions 
remained  in  force,  they  prevented  the  application  of  the 
attachments  on  the  goods,  and  consequently  suspended  their 
operation ;  but  such  was  not  the  case  with  respect  to  the 
plaintiff 's^. /a.,  which  might,  and,  as  I  think,  did  operate 
the  moment  it  was  received,  to  bind  the  goods  in  the  sheriff's 
possession,  subject  to  the  satisfaction  of  the  executions  under 
which  he  held  them.  On  this  ground,  therefore,  I  think  the 
rule  should  be  discharged. 

As  to  the  demurrer,  I  think  the  defendant  should  have 
judgment,  though  I  express  this  opinion  with  much  doubt  of 
its  soundness. 

See  Janered  v.  Allgood,  sheriff,  33  L.  J.  150,  Exch. 
Per  cur, — Rule  discharged  and  judgment  for 
defendant  on  demurrer. 

Municipality  of  Whitby  v.  Flint. 

Bond — Action  on  by  corporation  against  a  defendant  as  surety — Collector — 

Taxes. 

Held  that  a  corporation  is  not  bound  to  see  tliat  their  collectors  take  the 

oath  of  office,  it  is  a  duty  which  the  statute  imposes  a  penalty  upon  the 

collector  himself  for  not  fulfilling. 
Held,  also,  that  time  given  to  one  of  two  bondsmen  who  was  collector  for 

a  municipality  did  not  invalidate  it  as  to  the  other  on  equitable  grounds. 

Such  time,  provided  it  was  not  extended  beyond  the  1st  of  March,  being 

within  the  provisions  of  the  statute  18  Vic,  ch.  21,  sec.  3, 
Held,  further,  that  the  separation  by  20  Vic,  ch.  113,  of  East  Whitby  did 

not  alter  the  then  existing  Whitby  further  than  to  reduce  its  limits,  and 

is  not  a  cause  to  defeat  an  action  such  as  this. 
Held,  lastly,  that  no  certificate  is  necessary  to  the  collector's  roll  to  make 

his  proceedings  legal. 

The  declaration  was  upon  a  bond  in  the  penal  sum  of 
57  VOL.  IX. 
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.£2000,  conditioned  that  if  Thomas  Hodgson,  collector  of 
the  township  of  Whitby  for  1857,  should  collect  all  rates 
and  assessments  for  that  year  for  which  he  had  been  ap- 
pointed collector,  and  should  pay  all  such  rates  and  assess- 
ments, or  so  much  thereof  as  could  be  collected,  over  to  the 
treasurer  of  the  municipality  of  the  township  of  Whitby  on 
or  before  the  15th  of  December,  1857,  then  the  bond  should 
be  void. 

Averment,  that  Hodgson  did  collect  of  the  rates,  &c.,  for 
the  year,  1857,  to  vvit,  .£1000.  Yet,  he  did  not  pay  over  to 
treasurer ;  and  to  wit,  £200  is  unpaid. 

Pleas. — 1st.  Non  est  factum.  2nd.  That  Hodgson  did 
not,  as  such  collector,  collect  any  money  of  the  rates  of 
1857.  3rd.  That  Hodgson  did  pay  the  treasurer  all  rates, 
&c.,  for  1857  that  he  collected.  4th.  Setting  forth  the  bond 
dated  the  16th  of  November,  1857,  made  by  Hodgson  in 
the  sum  of  £100,  and  Richard  L.  Harrison  and  the  defen- 
dant, in  the  sum  of  £2000  each,  and  the  condition  that  if 
Hodgson  should  collect  all  rates  and  assessments  of  the  said 
municipality  for  1857,  for  which  he  was  appointed  collector, 
and  should  pay  the  sama,  or  so  much  thereof  as  could  be 
collected,  to  the  treasurer  of  the  municipality  on  or  before 
the  15th  of  December,  1857,  then  the  bond  to  be  void,  and 
stated  that  before  the  making  of  the  bond  Hodgson  had 
been  appointed  collector  under  the  Municipal  Corporations 
Act  of  1849,  but  at  the  time  of  making  the  bond  had  not 
entered  on  the  duties  of  his  office  ;  that  Hodson  made  the 
bond  as  collector,  and  the  defendant  as  his  surety,  in  No- 
vember, 1857,  of  which  plaintiffs  at  all  times  had  notice ; 
that  no  collector's  roll  for  the  township  of  Whitby,  certified 
under  the  hand  of  the  clerk  of  that  municipality,  was 
received  by  Hodgson  before  or  at  the  time  he  collected,  of 
the  rates,  &c.,  for  the  year  1857,  the  money  in  the  declara- 
tion mentioned,  or  any  part  thereof;  nor  was  any  such  roll 
ever  delivered  to  Hodgson,  but  he  collected  said  moneys 
without  any  collector's  roll,  and  wrongfully  and  without  any 
authority  whatsoever.  5th.  On  equitable  grounds,  (after 
setting  out  the  bond  and  condition  by  reference  to  the  fourth 
plea,)  is  similar  to  the  fourth,  to  the  averment  of  notice. 
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And  defendant  further  saith  that  it  was  plaintiff's  duty  to 
see  that  Hodgson  took  the  oath  of  office  required  'by  the 
Municipal  Corporations  Act  of  1849,  sec.  127  ;  that  Hodg- 
son did  not  at  any  time  after  he  was  appointed  collector 
take  or  subscribe  such  oath  or  affirmation ;  that  defendant 
never  assented  to  Hodson's  collecting,  &c.,  without  taking 
or  subscribing  such  oath,  &c.,  nor  had  defendant  any  notice  or 
knowledge  that  Hodson  had  not  taken  it  until  long  after  the 
moneys  had  been  received.  6th.  On  equitable  grounds,  (after 
setting  forth  a  bond,  &c.,  by  reference  as  before,)  was  similar 
to  the  4th  plea,  to  the  averment  of  notice,  and  defendant  fur- 
ther saith  that  after  the  making  of  the  bond  and  before  the 
municipal  council  of  the  county  of  Ontario,  in  which  county 
the  township  of  Whitby  is  situated,  had  appointed  any  day 
later  than  the  14th  of  December,  1857,  for  collectors  of 
townships  to  return  their  rolls  and  pay  over  the  rates  collec- 
ted, Hodson  had  failed  to  collect  the  taxes  mentioned  in 
his  collector's  roll;  and  on  the  19th  of  December,  1857, 
the  municipality  of  Whitby  did  authorise  by  resolution  the 
said  Hodgson  as  such  collector  to  continue  the  collection  of 
unpaid  taxes  to  the  15th  of  January,  1858,  and  no  longer, 
and  that  on  the  29th  of  January,  1858,  and  before  any 
other  resolution  of  the  municipality  of  Whitby  had  been 
made,  the  municipal  council  of  the  county  of  Ontario  by  a 
by-law  extended  and  appointed  the  time  for  the  return  of 
the  collector's  rolls  within  that  county  for  the  year,  1857, 
to  the  1st  of  March,  1858,  and  thereby  extended  the  time 
for  the  collectors  to  pay  over  the  rates  mentioned  in  their 
rolls,  which  by-law  was  made  without  the  knowledge  or 
consent  of  defendant. 

Demurrer  to  the  fourth  plea. — Because  the  plea  confessed 
the  cause  of  action,  but  did  not  avoid  it,  for  it  only  set 
forth  matter  excusing  the  failure  to  collect,  but  not  the 
failure  to  pay  over  what  was  collected,  and  because  defendant 
was  estopped  by  his  bond  from  denying  Hodson's  appoint- 
ment or  authority. 

Demurrer  to  the  fifth  plea. — That  it  contained  no  defence 
in  law  or  equity ;  that  the  neglect  to  take  the  oath  was  a  breach 
of  Hodgson's  duty,  and  could  not  be  pleaded  in  excuse 
of  another  breach  of  his  duty. 
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Demurrer  to  the  sixth  plea. — That  the  resolution  of  the 
municipality  of  Whitby  did  not  authorise  the  collector 
Hodgson  to  withhold  payments,  or  bind  the  municipality  to 
abstain  from  enforcing  payment;  that  the  county  council 
could  not  legally  make  the  by-law  after  the  16th  of  Decem- 
ber, 1857  ;  that  the  causes  of  action  had  accrued  before  the 
passing  of  the  resolution  or  of  the  by-law,  and  that  neither 
resolution  nor  by-law  could  release  or  suspend  the  said  cause 
of  action,  either  against  the  collector  or  his  sureties. 

The  plaintiffs  took  issue  on  all  the  pleas. 

The  defendant  joined  in  the  demurrer  to  the  4th,  5th, 
and  6th  pleas. 

At  the  last  assizes  for  the  county  of  Ontario,  a  verdict 
was  entered  for  the  plaintiff  for  the  debt,  X2000,  and  £200 
damages  were  assessed  by  consent,  subject  to  the  opinion  of 
the  court ;  and  if  the  court  were  of  opinion  that  the  plain- 
tiff was  entitled  to  recover,  the  damages  were  to  be  settled 
bj  a  referee. 

The  bond  as  set  forth  in  the  pleadings  was  proved  by  the 
plaintiffs. 

The  defendants  proved  two  resolutions  of  the  municipality 
of  Whitby,  and  a  by-law  of  the  county  council  of  the  county 
of  Ontario.  The  collector's  roll  for  the  year  1857  was 
also  produced.  It  was  made  up  in  columns.  It  was 
signed  at  the  end  by  the  township  clerk,  but  not  other- 
wise certified. 

For  the  defendant  it  was  objected  that  the  township  of 
Whitby,  as  it  existed  in  1857,  was  divided  into  two  munici- 
palities by  20  Vic,  ch.  113,  which  took  effect  on  the  1st  of 
January,  1858,  which  two  municipalities  have  since  that 
date  been  called  Whitby  and  East  Whitby ;  therefore  the 
plaintiffs  have  not  proved  such  a  bond  as  is  declared  upon. 

That  the  plaintiffs  should  have  proved  that  Hodgson  took 
the  oath  of  office  prescribed  by  12  Vic,  ch.  81,  sec.  127  ; 
that  without  the  roll  being  certified  the  collector  had  no 
legal  authority  to  collect  the  rates  and  assessments,  and  there- 
fore whatever  moneys  he  did  collect  under  the  uncertified 
roll,  were  not  received  by  him  as  collector,  by  virtue  of  his 
office,  so  as  to  make  defendant  answerable ;  that  defendant 
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is  discharged  by  the  several  extensions  of  time  set  forth 
given  to  Hodgson,  for  whom  defendant  is  surety,  as  the 
defendant  did  not  consent  thereto. 

Patterson^  for  the  plaintiff,  referred  to  the  statutes  16 
Vic,  ch.  182,  sec.  46  ;  20  Vic,  ch.  113 ;  18  Vic,  ch.  21, 
sec.  3 ;  Newberry  v.  Stephens,  16  U.  C.  Q.  B.  65. 

Richards,  Q.  C,  for  the  defendant,  referred  to  20  Vic., 
ch.  113,  sec.  3 ;  16  Vic,  ch.  182,  sec.  39 ;  12  Vic,  ch.  81, 
sec.  127;  Kepp  v.  Wiggett,  10  C.  B.  35 ;  Webb  v.  James, 
T  M.  &  W.  279. 

Draper,  C.  J. — Looking  at  the  first  statement  in  the 
fourth  plea,  asserting  that  no  collector's  roll  was  delivered  to 
Hodgson  before  he  collected  the  money  in  the  declaration 
mentioned,  it  would  appear  to  be  a  qualified  denial — that  is, 
a  denial  of  the  receipt  of  a  roll  certified  under  the  hand  of 
the  clerk  of  the  municipality ;  but  when  the  concluding  part 
of  this  plea  is  referred  to  it  is  absolute  in  terms,  asserting 
that  Hodgson  collected  the  moneys  without  having  received 
any  collection  roll  whatever,  and  without  any  authority 
whatever.  The  objections  to  this  plea  are,  1st,  that  it 
only  excuses  a  failure  to  collect,  and  not  a  failure  to  pay 
over,  which  is  what  the  declaration  charges,  and — 2nd,  that 
the  defendant  is  estopped  to  deny  Hodgson's  appointment  or 
authority  as  collector. 

I  think  the  plea  is  not  open  to  either  objection.  The 
defendant  does  not  seek  to  deny  that  Hodgson  was  appointed 
collector ;  nor  that  he  had  every  authority  incident  to  that 
appointment.  But  the  authority  to  collect  the  rates  does  not 
simply  depend  on  the  appointment,  but  also  on  the  receipt 
of  such  a  collector's  roll  as  the  statute  directs  shall  be  pre- 
pared and  delivered  to  him;  a  roll  which  points  out  the 
sums  to  be  collected,  and  from  whom  ;  and  which,  with  the 
statute,  operates  as  a  warrant  to  distrain.  There  is  not  a 
word  in  the  bond  or  condition  as  to  Hodgson's  having 
received  the  collector's  roll,  and  even  if  there  were,  Kepp 
V.  Wiggett  (10  C.  B.  35)  shews  that  the  defendant  would 
not  be  estopped  from  shewing  the  truth  ;  and  also  that  the 
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collector  must  have  proper  authority  to  collect  moneys,  or 
his  sureties  will  not  be  responsible  for  moneys  paid  to  him 
by  parties  who  were  in  fact  assessed  for  the  very  sums  they 
paid  to  him,  anc^  who  paid  because  he  was  collector  gene- 
rally. Webb  V.  James,  (7  M.  &  W.  279,)  which  was  relied 
upon  in  that  case,  applies  also  to  the  present,  shewing  that 
"the  defendant  is  not  liable  for  moneys  collected  by  Hodgson 
unless  he  had  the  necessary>legal  authority,  and  the  plea,  I 
think,  sufficiently  negatives  such  authority  to  raise  the 
defence.  In  my  opinion  this  plea  contains  a  good  answer 
to  the  declaration. 

As  to  the  5th  plea,  the  statute  12  Vic,  ch.  81,  sec.  127, 
certainly  required  Hodgson  to  take  an  oath  of  office  before 
he  entered  upon  his  duties  as  collector.  A  subsequent 
statute  subjects  him  to  a  penalty  of  £10  for  not  taking 
such  oath.  The  appointment  to  office  must  necessarily 
precede  the  obligation  to  take  the  oath.  As  soon  as 
Hodgson  became  collector  it  became  Ms  duty  to  take  it ; 
the  statute  which  subjects  him  to  a  penalty  "  upon  default" 
emphatically  recognises  the  duty.  But  the  omission  to  take 
it  does  not  vacate  the  appointment,  nor  render  him  incompe- 
tent to  discharge  the  other  duties  appertaining  to  it.  In 
what  way  it  becomes  so  incumbent  on  the  plaintiffs  as  to 
make  it  their  duty  to  require  and  see  that  Hodson  took  it  is 
not  shewn  in  the  plea.  The  statute  having  required  it,  the 
requisition  of  the  plaintiffs  would  seem  superfluous.  The 
statute  imposed  the  duty  on  him,  but  imposed  no  duty  on 
the  plaintiffs  to  see  that  he  obeyed ;  it  subjected  him  to  a 
penalty  for  not  obeying.  Such  a  duty  could  not  be  fulfilled 
by  the  corporation  qua  corporation.  It  is  only  through 
some  officer  it  could  be  discharged,  but  no  officer  is  required 
by  the  act  to  fulfil  it.  But  the  defendant  does  not  rest  this 
plea  on  the  legal  ground  that  the  plaintiffs  have  neglected  to 
fulfil  some  duty,  the  neglect  of  which  bars  their  right  to 
recover ;  but  sets  up  Hodgson's  omission  to  take  the  oath,  as 
a  breach  of  equitable  right,  which  he  had  to  insist  that  the 
plaintiffs  should  see  that  he  did  take  it,  and  I  suppose  as  a 
consequence  to  remove  him  if  he  did  not.  He  treats  it  in 
the  same  manner  as  if  .the  plaintiff's  had  waived  or  given  up 
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some  security  on  which  he  the  surety  had  had  a  right  to 
rely.  This  is  going  farther  than  any  decision  which  I  have 
seen  warrants ;  nor  was  any  case  cited  to  support  even  by 
the  remotest  analogy  such  a  pretension  ;  and  with  a  respect 
for  the  doctrines  of  equity  in  relation  to  sureties,  akin  to 
that  which  might  be  supposed  to  proceed  from  the  adage 
omne  ignotum  "pro  mirahili^  I  do  not  believe  that  any 
,  authority  can  be  produced  which  will  uphold  such  a  doctrine. 
I  think  this  plea  bad. 

I  am  also  of  opinion  that  the  6th  plea  is  bad.    It  sets  up 
the  equitable  doctrine  by  which,  if  a  creditor  gives  time 
(even  by  parol)  to  a  bond  debtor  to  pay  his  debt  without  the 
knowledge  and  consent  of  a  co-obligor  who  is  a  surety  only, 
the  latter  is  discharged,  and  the  defendant  claims  to  be  dis- 
charged by  the  application  of  that  doctrine  to  the  facts 
stated  in  this  plea.    The  council  of  the  county  have  power 
by  16  Vic,  ch.  182,  sec.  46,  to  appoint  by  law  a  day  subse- 
quent to  the  14th  of  December  in  any  year,  but  not  later 
than  the  1st  of  March  then  next,  for  the  collectors  to  return 
their  rolls  and  pay  over  the  sums  collected,  and  by  the  18 
Vic,  ch.  21,  sec.  3,  the  council  of  the  municipality,  (not 
county,)  in  case  of  failure  by  the  collector  to  collect  by  the 
14th  of  December,  or  any  subsequent  day  appointed  by  the 
county  council,  may  authorise  the  collector  to  continue  his 
collections,  &c.    This  plea  shews  that  both  these  powers 
were  exercised,  though  leaving  certain  intervals  of  time  after 
the  14th  of  December,  1857,  during  which  the  collector 
could  not  be  said  to  have  either  of  these  powers  to  appeal 
to.    No  objection  is  raised  on  this  account,  but  the  broad 
ground  is  taken  that  time  was  given  beyond  the  14th  of 
December,  1857,  to  1st  of  March,  1858,  for  Hodgson  to 
return  the  rolls  and  pay  over  his  collections.    It  is  not  set 
forth  that  either  council  did  anything  which  the  statute 
does  not  authorise.    Much  that  was  said  in  giving  judgment 
in  Newberry  v.  Stephens,  (16  U.  C.  Q.  B.  65,)  is  applicable 
here,  but  I  am  prepared  to  rest  my  decision  on  a  different 
ground ;  the  legislature  required  the  collector  to  enter  into 
a  bond  with  two  or  more  sufficient  sureties  for  the  faithful 
performance  of  his  duties,  and  in  the  same  act  enabled 


456 


COMMON  PLEAS,  MICHAELMAS  TERM,  23  VIC. 


the  county  council  to  appoint  a  day  later  than  that  named 
in  the  act  to  return  his  rolls,  and  the  18  Vic,  ch.  21,  sec.  3, 
while  giving  a  somewhat  similar  power  to  township  councils, 
expressly  provides  that  this  shall  not  invalidate  or  otherwise 
affect  the  liability  of  the  collector  or  his  sureties  in  any 
manner  whatsoever.  All  that  is  pleaded  to  have  been  done 
is  within  the  provisions  referred  to,  and  unless  the  equity 
set  up  can  prevail  against  the  obvious  intention  of  the 
statute,  this  plea  cannot  be  sustained. 

As  to  the  special  case,  the  objection  that  the  plaintiffs 
should  have  proved  that  Hodgson  took  the  oath  of  office  is 
disposed  of  by  the  observations  on  the  fifth  plea.  And  the 
objection  that  the  defendant  is  discharged  by  the  several 
extensions  of  time  is  answered  by  the  observations  on  the 
sixth  plea.  We  have  therefore  only  to  consider  whether  the 
division  of  the  township  of  Whitby,  as  it  existed  in  1857,  by 
the  statute  20  Vic,  ch.  113,  and  which  took  effect  on  the 
1st  of  January,  1858,  prevents  any  obstacle  to  the  plaintiffs' 
recovery.  By  that  statute  the  seventeen  lots  from  No.  1 
to  No.  17,  inclusive,  in  the  township  of  Whitby,  from  the 
shore  of  Lake  Ontario  to  the  rear  of  the  township,  are  "  set 
apart,"  and  formed  into  a  separate  municipality,  to  be  called 
the  township  of  East  Whitby,  and  the  provisions  of  12  Vic, 
ch,  81,  as  respects  the  separation  of  townships,  are  made 
applicable  to  the  township  of  Whitby  and  the  township  of 
East  Whitby.  When  that  act  passed  there  had  been  and 
was  a  municipal  corporation  of  the  township  of  Whitby 
which  extended  over  certain  known  limits ;  these  limits 
were  changed  and  reduced,  and  since  then  the  corporate 
powers  of  the  township  of  Whitby  extend  over  those  reduced 
limits  only.  The  township  of  East  Whitby  is  a  newly  erec- 
ted body ;  but  not  so,  in  my  judgment,  is  the  corporation  of 
the  township  of  Whitby,  that  continued  in  its  corporate 
existence  with  its  corporate  rights  and  powers  all  unchanged, 
they  not  applying  to  the  same  territorial  extent.  The  pro- 
visions of  12  Vic,  ch.  81,  referred  to,  have  no  very  direct 
application,  because  the  separation  of  a  union  of  two  or 
more  townships  is  not  the  same  thing  as  the  setting  apart  a 
portion  of  one  township  and  erecting  such  portion  into  a 
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new  one.  There  is  an  analogy,  and  so  far  as  that  exists,  the 
provisions  of  the  old  act  apply.  I  suppose  the  township  of 
Whitby  by  that  analogy  may  be  considered  the  senior  town- 
ship ;  that,  however,  implies  its  continued  existence  in  an 
unchanged  corporate  character ;  and  if  that  is  conceded,  as 
I  think  it  must,  then  I  do  not  perceive  on  what  ground  the 
statute  affords  a  defence  to  this  action. 

I  feel  as  little  difficulty  w^ith  the  objection  that  the  roll 
was  not  properly  certified.  The  statute  states  nothing  as  to 
the  contents  of  the  supposed  certificate,  nor  gives  any  form 
which  is  to  be  followed;  all  that  is  required  is,  (16  Vie, 
ch.  182,  sec.  39,)  that  the  clerk  of  each  municipality  shall 
deliver  to  the  collector  the  roll  made  up,  "  certified  under 
his  hand."  It  seems  that  all  that  was  intended  or  required 
was  an  authentication  of  the  roll  by  the  officer  whose  duty 
it  was  to  prepare  it,  of  its  being  what  it  purports  to  be, 
namely,  the  collector's  roll  for  the  township,  prepared  by 
the  clerk,  and  for  this  purpose  I  think  the  signature  of  the 
clerk  is  enough.  It  was  not  shewn,  nor  has  it  been  sugges- 
ted, that  there  has  been  any  other  mode  of  certifying  in 
general  use,  if  that  would  have  made  any  difference ;  nor 
that  there  was  any  matter  of  fact  to  be  stated  for  the  infor- 
mation of  the  collector,  that  the  roll  delivered  was  that 
on  which  he  was  to  act ;  for  that  purpose,  I  am  prepared 
to  hold  this  roll  was  certified  under  the  hand  of  the  clerk  ; 
it  is  not  a  copy  of  some  other  document,  but  the  collector's 
roll ;  if  it  had  been  a  copy,  a  certificate  to  that  effect  might 
have  been  deemed  necessary. 

I  think,  therefore,  the  plaintiffs  are  entitled  to  the  postea. 

Per  cur. — Postea  to  plaintiffs. 

Doe  V.  Huddart,  2  C.  M.  &  R.  316 ;  Doe  v.  Wellsman,  2 
Exc.  368 ;  Leigh  v.  Taylor,  7  B.  &  C.  491 ;  Doe  v.  Wright, 
10  A.  &  E.  763. 
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Shaw  v.  Boomer.  ' 

Promissory  note —  Collateral  security — Mortgage — Eqiiitahle plea. 

A  plea  that  a  note  was  given  as  collateral  security  for  a  mortgage  for  the 
same  amount,  and  was  endorsed  over  by  the  original  holder  and 
mortgagee,  who  was  proceeding  to  foreclose  the  mortgage  after  it  be- 
came due,  and  in  fraud  of  the  maker  and  endorser,  held  not  to  be  a  good 
defence  either  in  law  or  equity. 

The  declaration  was  on  a  promissory  note,  dated  the  9th  of 
May,  1856,  made  by  the  defendants,  J.  P.  Boomer  and 
George  Boomer  for  £700,  payable  to  one  Hamilton,  or 
order,  and  endorsed  by  him  to  the  plaintiff. 

1.  Plea  by  J.  P.  Boomer,  that  after  the  making  of  the 
note  and  before  the  endorsement  to  the  plaintiff  it  was  agreed 
by  J.  P.  Boomer  and  Hamilton  (the  payee)  that  J.  P. 
Boomer  should  mortgage  certain  land  to  secure  the  debt  for 
which  this  note  was  given,  and  that  Hamilton  should  accept 
the  same  in  satisfaction  and  discharge  of  the  note.  That 
J.  P.  Boomer  did  make  such  mortgage,  and  that  Hamilton 
accepted  it  in  such  discharge.  That  afterwards,  and  after 
the  note  became  due,  Hamilton  endorsed  it  to  plaintiff. 

2.  Plea  by  George  Boomer  similar  in  substance  and  effect. 

3.  Plea  by  defendant  George  Boomer  on  equitable  groands, 
that  he  made  the  note  as  surety  only  for  J.  P.  Boomer, 
and  the  note  was  delivered  to  and  accepted  by  Hamilton  on 
an  express  agreement  that  defendant  George  Boomer  should 
be  liable  thereon  as  surety,  and  that  Hamilton  had  notice 
thereof,  and  afterwards  and  while  holder  of  the  note,  and 
after  it  became  due,  and  before  the  endorsement  to  plaintiff, 
and  without  the  knowledge  and  consent  of  George  Boomer, 
and  for  good  consideration,  gave  J.  P  Boomer  time  for  pay- 
ment of  the  note,  and  that  Hamilton  endorsed  and  plaintiff 
received  the  note  after  such  giving  of  time  and  after  it  be- 
came due. 

4.  Plea  by  both  defendants  on  equitable  grounds—that 
the  note  was  made  by  J.  P.  Boomer  to  Hamilton  for  valu- 
able consideration,  and  by  George  Boomer  as  surety  for  J. 
P.  Boomer,  and  without  consideration  as  Hamilton  then  well 
knew.  That  before  the  making  of  the  note  on  the  7th  of 
May,  1856,  J.  P.  Boomer  executed  to  Hamilton  a  mortgage 
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for  the  same  sum  in  the  note  mentioned,  payable  half  in 
six  months  and  half  in  twelve  months,  and  had  agireed  with 
Hamilton  to  pay  him  interest  at  the  rate  of  twelve  per  cent, 
per  annum.  That  Hamilton  accepted  such  mortgage  from 
J.  P.  Boomer  and  accepted  the  interest  at  the  rate  aforesaid, 
and  when  the  mortgage  became  due,  filed  a  bill  for  the  fore- 
closure thereof,  and  the  proceedings  thereon  were  pending  at 
the  commencement  of  this  suit,  and  that  Hamilton  endorsed 
the  note  to  plaintiff  in  fraud  of  this  defendant  after  it  be- 
come due  and  with  full  knowledge. 

Demurrer  to  the  last  plea,  and  issue  upon  all  the  pleas. 
Ground  of  demurrer  that  the  plea  contained  no  equitable 
defence. 

The  issue  in  fact  was  tried  and  a  verdict  taken  for  the 
plaintiff  subject  to  the  opinion  of  the  court  on  the  law  and 
evidence. 

In  Michaelmas  Term,  the  demurrer  and  the  special  case 
were  both  argued. 

Hector  Cameron  for  plaintiff,  cited  Scott  v.  Littledale,  8 
E.  &  B.  15 ;  Warden  v.  Jones,  3  Jur.  N.  S.  457,  (a  mis- 
taken reference,)  Wythes  v.  Labouchere,  5  Jur.  N.  S.  499 ; 
Hollier  v.  Eyre,  9  CI.  &  F.  1. 

"  Cameron,  Q.  C,  contra,  cited  Pooley  v.  Harradine,  7  E. 
&  B.  431 ;  White  v.  Hillacre,  3  Y.  &  C.  597. 

Draper,  C.  J. — The  first  and  second  pleas  clearly  are  not 
sustained,  for  the  evidence  shews  that  the  note  was  given 
after  the  mortgage,  whereas  both  pleas  are  founded  on  the 
assertion  that  the  mortgage  was  given  after  the  note. 

As  to  the  third  plea. — It  is  founded  on  the  case  of  Pooley 
V.  Harradine,  but  it  does  not  appear  to  me  to  be  proved. 
The  defendants  have  called  Hamilton  the  payee  of  the  note. 
They  have  proved  that  J.  P.  Boomer  was  his  debtor,  and 
gave  him  a  mortgage,  and  that  a  day  or  two  afterwards,  G. 
Boomer  joined  him  in  this  note  to  Hamilton  payable  at  ten 
days,  and  that  he  was  a  surety  under  the  circumstances ; 
that  this  note  was  transferred  to  the  plaintiff  long  after  it 
was  due  ;  that  a  foreclosure  suit  has  been  instituted  on  the 


460 


COMMON  PLEAS,  MICHAELMAS  TERM,  23  VIC. 


mortgage  which  is  pending,  but  not  a  word  is  said  about 
giving  time,  or  any  agreement  to  give  time  for  payment  of 
the  note,  and  in  case  the  property  mortgaged  was  insufficient 
to  secure  him,  that  it  (the  note)  was  a  collateral  security. 
The  plea,  however  good  in  form  and  substance,  is  not  there- 
fore made  out  in  fact,  and  this  defence  so  far  fails. 

The  defence,  then,  is  reduced  to  the  last  plea.  It  sets 
up  that  the  note  was  made  to  Hamilton  for  value  by  one 
defendant,  and  by  the  other  defendant  as  surety  and  with- 
out value  as  Hamilton  knew.  That  before  making  it,  the 
defendant  J.  P.  Boomer  gave  Hamilton  a  mortgage  to 
secure  the  same  sum  of  X700,  mentioned  in  the  note  in 
two  instalmants,  one  at  six,  the  crther  at  twelve  months, 
with  interest  at  twelve  per  cent ;  that  Hamilton  accepted 
the  mortgage  and  received  the  interest,  and  when  the 
mortgage  became  due,  filed  a  bill  to  foreclose,  and  the 
proceedings  thereon  are  still  pending,  and  that  Hamilton 
endorsed  the  note  to  plaintiff  after  it  became  due  in  fraud  of 
defendants,  and  that  plaintiff  took  it  with  full  knowledge  of 
the  facts  in  the  plea  mentioned. 

Apparently  the  object  of  the  latter  part  of  the  plea  is  to 
place  the  plaintiff  in  this  cause  in  the  same  situation  and 
subject  to  the  same  equities,  that  would  affect  Hamilton 
the  payee  of  the  note  if  he  were  plaintiff  in  this  action,  for 
there  is  no  other  fraud  suggested  by  the  plea  as  regards  the 
endorsement,  then  that  which  may  result  from  Hamilton's 
placing  the  note  in  the  hands  of  a  third  party,  and  so  en- 
deavouring to  deprive  the  defendants  of  the  opportunity  of 
setting  up  some  defence,  which  as  between  them  and  Hamil- 
ton would  be  effectual ;  it  was  indeed  argued  that  Hamil- 
ton, being  a  mortgagee,  and  holding  as  collateral  security 
the  note  made  by  the  defendants  and  in  suit  in  this  action, 
had  no  right  to  bring  a  foreclosure  suit  on  the  mortgage? 
and  also  to  assign  the  note,  the  collateral  security,  to  a 
stranger  ;  that  he  could  not  separate  his  securities,  because 
if  the  surety  had  to  pay  the  debt,  he  would  be  entitled  to 
claim  such  other  securities  as  the  original  creditor  held,  and 
this  plaintiff  not  being  able  to  assign  the  mortgage  to  him, 
could  not  therefore  on  equitable  grounds  be  allowed  to  main- 
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tain  this  action  ;  and  perhaps  it  was  also  meant,  that  under 
such  circumstances  the  endorsement  to  the  plaintiff  was 
by  Hamilton  a  fraud. 

Confining  myself  in  the  first  instance  to  the  demurrer, 
I  cannot  satisfy  myself  the  plea  shews  a  good  defence.  The 
case  of  White  v.  Hillacre,  (3  Y.  &  Col.  597,)  does  not  in  any 
way  sustain  it ;  there  a  creditor  held  a  mortgage  and  a 
bond  as  collateral  security  for  a  mortgage  debt,  he  filed 
his  bill  against  the  executors  of  the  mortgagor,  and  while 
claiming  to  foreclose  and  sell  the  estate,  he  wished  to  have 
the  bond  enforced  as  against  the  general  estate  for  any 
balance  due  on  his  mortgage  debt ;  but  Alderson,  B.,  held 
that  he  could  not  combine  the  two  demands,  as  in  regard  to 
the  bond  all  other  specialty  creditors  had  a  right  to  intervene, 
and  that  his  two  claims  were  inconsistent,  because,  as  I 
understand,  he  was  a  sole  claimant  on  the  mortgaged  estate 
till  he  was  satisfied,  but  on  the  general  estate  he  could  only 
rank  with  other  specialty  creditors,  who  would  have  9,  right 
to  investigate  his  claim  on  the  bond.  But  no  such  question 
arises  here ;  upon  the  defendant's  own  shewing  the  plain- 
tiff is  to  be  dealt  with  as  if  Hamilton  were  bringing  this 
action ;  would  it  be  any  answer  to  him  to  say,  your  debt  is 
also  secured  by  the  mortgage' upon  which  you  have  begun  a 
suit  to  foreclose  ?  I  take  it,  though  a  mortgagee  is  entitled  to 
but  one  satisfaction,  he  may  pursue  all  his  remedies  on  all 
his  securities  till  he  obtains  it.  Then,  does  it  make  any  dij0fer- 
ence  that  the  plaintiff  sues  as  endorsee  of  Hamilton  ?  so  that 
though  Hamilton  could  not  be  barred  by  this  plea,  this  plaintiff 
may ;  surely  not  as  regards  J.  P.  Boomer,  for  if  he  pays  the 
note,  he  will  thereby  redeem  his  land ;  nor  yet,  that  I  can  see, 
as  regards  the  surety,  for  if  he  pays  the  plaintiflf  he  pays 
Hamilton,  and  will  thereby  acquire  all  the  rights  of  a  surety 
upon  every  other  security  Hamilton  has  for  the  debt.  I 
venture  into  the  regions  of  equity  with  great  distrust  of  my 
own  judgment,  but  on  the  best  opinion  I  can  form,  this 
plea  discloses  no  defence  at  law  or  in  equity. 

In  my  view  there  should  be  judgment  for  the  plaintiff  on 
the  demurrer,  and  the  postea  should  be  delivered  to  the 
plaintiff. 

Judgment  accordingly. 
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See  Rees  v.  Berrington,  2  Ves.  530 ;  Burnell  v.  Martin, 
2  Doug.  317 ;  Davis  v.  Battince,  2  R.  &  Myl.  76 ;  Colby  v. 
Gibson,  3  Smith,  516;  Bees  v.  Parkinson,  2  Anst.  497; 
School  V.  Sail,  1  Sch.  &  Lef.  176. 


Haight  et  al.  v.  Munro. 

Bill  of  sale — Delivery  under-r— Possession  hy  one  of  several  persons  under  same 
Instrument — Assignment  for  benefit  of  creditors. 

A.  being  possessed  of  certain  mill-stones,  made  a  bill  of  sale  thereof  to  B. 
&  C,  and  absconded;  he  afterwards  returned,  and  conveyed  the  mill- 
stones, with  other  property,  to  certain  parties,  for  the  benefit  of  his  cre- 
ditors. One  of  the  original  grantees  did  not  join  in  this  conveyance. 
The  defendant,  a  sheriff,  afterwards  seized  and  sold  the  stones  as  the 
property  of  the  original  owner. 

Upon  trespass  brought  against  the  sheriff  for  such  sale.  Held,  that  posses- 
sion by  one  of  several  parties  claiming  under  the  same  instrument  is 
possession  for  the  whole,  unless  a  separate  right  or  title  is  asserted  by 
some  of  them  independent  of  the  assignment,  or  unless  any  of  them  dis- 
sented from  his  act. 

And  further,  that  a  sheriff  cannot  justify  the  seizure  of  goods  as  the  property 
of  A.  in  the  hands  of  third  parties,  because  one  H.  is  jointly  interested  in 
the  goods  with  one  of  those  third  parties,  H.  himself  not  setting  up  any 
title. 

And,  also,  that  execution  by  all  the  trustees  is  not  absolutely  necessary 

for  the  validity  of  an  assignment  for  the  benefit  of  creditors. 
Held,  that  a  reasonable  time  may  lie  allowed  for  the  delivery  of  goods 

under  a  bill  of  sale,  according  to  the  distance  from  the  place  of  execution 

to  where  the  goods  are. 
And,  lastly,  that  the'  purchaser  of  the  goods  at  the  sheriff's  sale,  under 

the  circumstances  of  the  case,  did  not  debar  him  from  denying  the  title 

of  the  party  whose  interest  the  sheriff  was  selling. 

An  action  of  trover  against  deputy-sheriff  of  Elgin,  for 
seizing  a  pair  of  mill-stones,  in  October,  1857,  (no  part  of 
the  freehold,)  under  an  execution  at  the  suit  of  John  Wilson, 
against  the  goods  and  chattels  of  one  William  Smith. 

Pleas: — 1.  Not  guilty.  2.  The  goods  not  plaintiffs'.  3. 
That  John  Wilson  recovered  a  judgment  on  the  9th  July, 
1857,  for  £51  2s.  6d.,  debt,  &c.,  against  William  Smith; 
that  fi.  fa.  issued,  upon  which  the  mill-stones,  &c.,  were 
seized  by  defendant,  sheriff,  as  the  property  of  Smith ;  that 
they  were  Smith's,  &c.,  which  are  the  trespasses  complained 
of. 

Issue  joined. 

At  the  trial,  before  Richards^  J.,  at  the  last  Elgin  assizes, 
it  was  shewn  that  the  mill-stones  were  originally  the  pro- 
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perty  and  in  the  possession  of  William  Smith.  On  the  9th 
May,  1857,  he  made  a  chattel  mortgage  of  them,  with  other 
goods,  to  William  Lipsey,  one  of  the  plaintiffs,  and  William 
Hindley,  to  secure  .£500,  payable  on  the  9th  October  then 
next.  This  mortgage  was  filed  in  the  office  of  the  clerk  of 
the  county  court,  with  the  affidavits  annexed  to  it,  on  the 
11th  June,  1857.  This  mortgage  contained  a  provision  that 
if  Smith  should  sell  or  dispose  of  the  goods,  or  remove  them, 
Hindley  and  Lipsey  might  enter  upon  any  lands,  &c.,  for 
the  purpose  of  seizing  and  taking  them,  and  might  then  sell 
them  for  the  debt. 

Smith  absconded  some  time  in  the  month  of  June,  1857. 
McWarren  followed  him  to  Detroit,  and  induced  him  to 
come  across  to  Windsor,  and  execute  an  assignment  to  the 
plaintiffs  of  certain  lands,  goods,  &c.,  among  them  the  mill- 
stones,  for  the  purpose  of  reimbursing  the  plaintiffs  and 
others  for  certain  endorsements,  and  for  payment  of  certain 
debts.  William  Hindley  was  one  of  the  creditors,  and  a  party 
named  of  the  third  part  in  the  assignment.  The  chattel 
mortgage  of  the  9th  May,  1857,  was  alluded  to  in  the  assign- 
ment, and  was  therein  declared  to  be  "thereby  cancelled  by 
and  with  the  consent  and  approbation  of  the  said  William 
Hindley,  and  William  Lipsey." 

Neither  Haight  nor  Hindley  executed  the  assignment, 
but  it  was  admitted  they  assented  verbally  to  the  arrange- 
ment after  execution  of  the  assignment,  and  McWarren 
swore  they  were  consenting  parties  :  that  on  the  13th  June 
he  met  Lipsey,  Hindley,  Price  and  Begg  (another  creditor 
named  in  the  assignment) :  that  then  it  was  agreed  a  gene- 
ral assignment  should  be  taken,  and  the  mortgage  of  the  9th 
May,  1857,  concelled,  and  this  caused  him  to  put  that  pro- 
vision in  the  assignment.  Hindley,  after  the  execution  of 
the  assignment,  said  he  was  better  off.  Neither  he  nor  Lip- 
sey ever  claimed  under  the  mortgage  since  the  assignment. 

It  was  admitted  that  both  Haight  and  Hindley  executed 
deeds  under  the  assignment,  thus  acting  under  it  and  acknow- 
ledging it.  And  it  was  argued  by  the  plaintiffs  that  the 
execution  of  such  deeds,  with  their  verbal  assent,  rendered 
their  execution  of  the  assignment  itself  needless. 
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It  was  also  admitted  that  the  considerations  in  the  assign- 
ments mentioned  are  true,  and  that  plaintiffs  went  into 
possession  immediately  after  execution  of  the  assignment  in 
May.  The  assignment  was  filed  in  the  office  of  the  clerk  of 
the  county  court,  19th  June,  1857.  It  has  annexed  to  it 
only  an  affidavit  of  its  execution  and  delivery  to  Lipsey,  one 
of  the  grantees. 

The  sheriff,  the  defendant,  being  called,  said  he  found 
Price  in  possession,  and  seized  the  stones,  &c.,  as  Smith's, 
some  time  in  July :  he  sold  them,  he  said,  during  the  fall 
assizes  at  St.  Thomas,  in  1857  :  the  seizure  and  sale  were 
forbidden  by  Price,  for  the  plaintiffs  :  he,  the  sheriff,  was 
indemnified  :  Mr.  Price,  one  of  the  plaintiffs,  bought  them 
in  at  the  sale  for  <£72  4s.  3d.,  the  amount  of  the  debt  and 
costs,  to  prevent  their  being  sacrificed,  their  value  being 
much  greater. 

It  was  objected  on  the  part  of  the  defence  :— 1.  That  if 
the  property  was  not  in  Smith,  it  was  in  Lipsey  and  Hind- 
ley,  the  legal  estate  was  in  them.  2.  Nothing  passed  by 
the  assignment,  because  Haight  did  not  execute  it.  There 
were  trusts  to  perform,  and  unless  he  executed,  it  passed 
nothing.  3.  There  was  no  affidavit  of  the  bona  fides  of  the 
transaction,  no  evidence  of  any  delivery  of  the  goods.  4. 
Mr.  Price,  the  purchaser,  was  one  of  the  plaintiffs,  and  as  he 
bought  he  could  not  deny  the  property  was  Smith's. 

Verdict  by  consent,  £79  Is.  6d.,  subject  to  the  opinion  of 
the  court,  and  the  court  to  draw  inferences  of  fact. 

Becker,  Q.  C,  for  plaintiff. 

/.  Wilson,  Q.  C,  for  defendant. 

Draper,  C.  J. — As  to  the  first  objection :  Price,  one  of 
the  plaintiffs,  was  in  actual  possession,  and,  as  I  infer  from 
the  other  facts,  claiming  for  himself  and  the  other  plaintiffs  ; 
so  that  his  possession  was  their  possession,  unless  any  of 
them  dissented  from  his  act,  or  asserted  any  right  or  title  in 
themselves  independent  of  the  assignment  by  which  the  pro- 
perty was  conveyed  to  them  all.  Price,  though  claiming 
through  Smith,  was  not  in  possession  for  his  use  or  benefit, 
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and  the  possession  of  Price  was,  as  n gainst  him  and  those 
claiming  under  him,  sufficient  to  enable  all  the  plaintiffs  to 
maintain  trespass  ;  and  as  against  this  possession,  and  for 
the  purpose  of  justifying  a  seizure  of  the  goods  under  an 
execution  against  Smith,  I  do  not  see  that  the  sheriff  can  be 
heard  to  set  up  a  right  in  Hindley,  which  Hindley  is  not 
himself  asserting  ;  the  defence  so  pLaced  amounts  to  this : 
the  sheriff  justifies  taking  goods  as  Smith's  property  out  of 
the  hands  of  the  plaintiffs,  because  Hindley  is  jointly  inter- 
ested in  those  goods  with  one  of  the  plaintiffs,  Hindley  not 
setting  up  any  claim. 

The  case  of  Harland  v.  Binks,  15  Q.  B.  713,  affords  an 
answer  to  the  second  objection. 

The  third  objection  rests  exclusively  on  the  assumption 
that  it  is  as  an  assignment  requiring  to  be  brought  under  the 
chattel  mortgage  acts,  that  the  plaintiffs'  title  must  be  main- 
tained. This  depends  on  what  '^immediate  delivery" 
means.  It  is  argued  by  the  defendant,  that  inasmuch  as 
the  mill-stones  in  question  were  a  hundred  miles  from  the 
place  where  the  assignment  was  executed,  there  could  be  no 
immediate  delivery,  and  consequently  it  was  requisite  that 
there  should  have  been  an  affidavit  that  the  sale  was  made 
bona  fide  and  for  good  consideration,  and  filed  in  the  office 
of  the  clerk  of  the  county  court,  or  the  assignment  was  void 
under  20  Vic,  c.  3,  s.  2.  I  infer  that  the  admission  that 
plaintiffs  went  into  possession  immediately  after  execution 
of  the  assignment  in  May,''  to  contain  an  error,  and  that 
June  is  meant,  as  the  assignment  under  which  plaintiffs 
claim  was  not  executed  until  17th  June,  1857.  If  so,  then 
the  question  is,  whether  the  delivery,  although  as  immediate 
as  the  circumstances  will  admit  of,  cannot  be  treated  as 
coming  within  the  statute,  unless  the  chattels  are  close  at 
hand,  and  a  visible  transfer  of  possession  be  directly  made. 
I  am  not  prepared  to  hold  that  an  immediate  delivery 
within  the  meaning  of  the  statute  may  not  be  made,  although 
there  be  some  interval  in  point  of  time,  greater  or  less, 
according  to  circumstances,  between  the  execution  of  the 
bill  of  sale  and  the  actual  taking  possession  by  the  vendee. 
It  may,  however,  be  found,  under  the  language  of  the  act, 
necessary  to  hold  that  unless  the  conveyance  of  goods  and 
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chattels  would  be  effectual  without  being  in  writing,  it  will 
not  take  effect  unless  the  delivery  be  immediate,  i,  e.,  di- 
rectly following  the  execution  of  the  instrument  of  transfer, 
and  that  in  effect  wherever  there  must  be  a  writing  filed  in 
the  office,  &;c.,  it  is  because  there  cannot  be  an  immediate 
delivery,  and  then  the  affidavit  of  bona  fides  cannot  be  dis- 
pensed with.  I  do  not  dissent  from  that  view  of  the  statute, 
but  I  am  not  disposed  to  place  such  a  check  upon  convenient 
transactions  as  to  hold,  that  if  a  miller  in  the  country  has  a 
hundred  barrels  of  flour  in  a  warehouse  at  a  shipping  port 
twenty,  fifty,  or  more  miles  off,  that  a  sale  made  by  him  for 
ready  money  to  a  purchaser,  giving  the  right  of  property 
and  immediate  possession,  will  require  to  be  put  into  writing, 
and  that  writing  must,  with  the  affidavit  of  execution  and  of 
bona  fides,  be  filed,  although  the  purchaser  travels  as  fast  as 
he  conveniently  can  and  takes  possession,  or  writes  to  an 
agent  who  takes  possession  without  any  delay,  I  think 
immediate  delivery  means  delivery  as  quickly  as  the  nature 
of  the  case  admits  of,  and  an  absence  of  delay  on  the  part 
of  the  purchaser  to  obtain  possession  ;  that  it  is  a  question  of 
fact,  not  exclusively  depending  on  there  having  been  some 
interval  of  time  between  the  signing  of  the  instrument  of 
sale,  and  the  actual  obtaining  of  possession  by  the  vendee. 
And  upon  the  evidence,  shewing  bona  fides  and  an  actual 
continued  change  of  possession,  I  think  an  immediate  deliv- 
ery was  proved,  and  therefore  no  such  affidavit  was  neces- 
sary. 

The  fourth  objection  is  founded  upon  Price's  conduct, 
after  the  trespass  complained  of  was  committed.  It  is  not 
necessary  to  deny  that  a  man,  the  real  owner  of  property 
seized  and  sold  by  a  sheriff,  may  so  act  as  to  disqualify  him- 
self from  setting  up  his  rightful  ownership,  against  the  she- 
riff, for  either  seizing  or  selling.  But  the  admission  that 
he  bought  the  mill-stones  in  at  the  sale,  to  prevent  their 
being  sacrificed,  their  value  being  much  greater,  raises  no 
such  question,  and  shews  no  such  disqualification.  He  has 
in  effect  only  prevented  the  damage,  the  result  of  the  de- 
fendant's wrongful  act,  being  much  greater  than  it  other- 
wise would  have  been. 

We  think  the  plaintiffs  entitled  to  the  postea. 

Per  cur. — Postea  to  plaintiffs. 
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Present — The  Hon.  William  Henry  Draper,  C.  J. 

"  William  Buel  Richards,  J. 
"       John  Hawkins  Hagarty,  J. 


Maloch  v.  McEwan. 

One  M.  conveyed  certain  freehold  property  to  McEwan  in  fee,  with  a  proviso 
that  if  McEwan  should  board,  wash,  clothe,  and  provide  all  other  neces- 
saries suitable  for  a  person  in  his  station  for  M.  for  his  life,  or  in  the 
event  of  M.  desiring  to  leave  McEwan  and  board  elsewhere,  then,  if 
McEwan  should  pay  M.  yearly  and  every  year  while  M.  should  remain 
away  from  the  board  of  McEwan  £12,  to  be  paid  to  M.  on  or  before  the 
1st  day  of  April  in  each  year  so  long  as  M.  should  remain  away  from  the 
board  of  McEwan,  &c.  &c.  M.  boarded  with  the  .mortgagor  till  his 
death,  and  afterwards  (for  some  time)  with  his  widow  and  devisee  the 
defendant ;  but  shortly  after  he  left,  and  remaining  away  for  some  time, 
about  two  months,  he  returned  and  demanded  to  be  boarded.  The  defen- 
dant refused  to  take  him  back,  saying  that  he  should  get  his  £12  and  no 
more.    M.  claimed  a  forfeiture,  and  brought  this  action  of  ejectment. 

Held,  first,  that  the  mortgage  operated  as  a  conveyance  in  fee  with  a  pro- 
viso for  the  cesser  of  the  estate  granted  on  the  performance  by  the 
grantee  of  an  alternating  condition,  the  legal  estate  vesting  at  once  in  the 
grantee  subject  to  the  condition,  with  a  right  of  re-entry  in  the  grantor 
as  owner  on  performance,  and  a  right  of  possession  until  default  as  quasi 
tenant  for  the  life  of  the  grantee. 

And,  secondly,  that  the  plaintiff,  having  left  the  board  of  the  defendant,  he 
was  not  entitled  to  come  back  when  he  demanded  to  be  received,  but 
became  entitled  to  the  money  payment ;  therefore  there  was  no  default. 

Richards,  J.,  dissenting. 

Ejectment  for  the  south-west  half  of  lot  No.  7,  5th  con- 
cession of  the  township  of  Ramsey. 

Writ  issued  on  the  28th  of  December,  1858. 

The  defendant  suffered  judgment  for  want  of  any  appear- 
ance, but  Mary  McEwan  obtained  a  judge's  order  permitting 
her  to  defend  as  landlady  of  John  McEwan.  The  plaintiflf 
claimed  title  by  virtue  of  a  "  deed  by  way  of  annuity  mort- 
gage made  by  one  Daniel  McEwan  in  his  lifetime  of,"  &c., 
deceased,  to  the  plaintiff,  bearing  date  the  27th  of  October, 
1856."  The  defendant  claimed  by  deed  from  the  plaintiff  to 
Daniel  McEwan,  and  devise  by  Daniel  McEwan  to  herself 
the  defendant. 
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The  trial  took  place  before  McLean,  J.,  at  Perth,  in  April, 
1859.  It  was  admitted  that  the  plaintiff  conveyed  the  land 
in  question  to  Daniel  McEwan.  That  afterwards,  on  the 
27th  of  October,  1856,  by  indenture  of  that  date,  after 
reciting  that  he  (plaintiff)  had  so  conveyed  this  land  in  con- 
sideration that  David  McEwan  "would  provide  for  and 
support  him  during  the  term  of  his  (plaintiff's)  natural  life 
as  hereinafter  fully  set  forth;"  and  that  Daniel  McEwan 
had  agreed  to  give  plaintiff  security  on  the  land  for  the  ful- 
filment of  the  agreement,  it  was  witnessed,  that  in  consider- 
ation of  the  conveyance  and  of  5s.,  Daniel  McEwan  grant- 
ed, &c.,  to  plaintiff,  his  heirs  and  assigns,  for  ever,  the  land 
sued  for  in  this  action  habendum  in  fee,  subject  to  a  proviso 
that  if  Daniel  McEwan,  his  heirs,  executors  or  administra- 
tors should  board,  lodge,  wash  for,  clothe  and  provide  all 
other  necessaries  suitable  for  a  person  in  his  station,  for 
plaintiff  for  his  life,  or  in  the  event  of  plaintiff  desiring  to 
leave  Daniel  McEwan  and  board  elsewhere,  then,  if  Daniel 
McEwan  should  pay  plaintiff  yearly  and  every  year  while 
plaintiff  should  remain  away  from  the  "  board"  of  Daniel 
McEwan,  his  heirs,  executors,  or  administrators,  twelve 
pounds,  to  be  paid  to  plaintiff  on  or  before  the  1st  of  April 
in  each  year,  so  long  as  plaintiff  should  remain  away  from 
the  board  of  Daniel  McEwan,  his  heirs,  executors,  or  admin- 
istrators. And  subject  to  a  further  proviso,  that  if  plaintiff 
should  determine  to  remove  to  Scotland,  then,  if  Daniel 
McEwan,  his  heirs,  executors  or  administrators  should  pay 
plaintiff  £25,  as  and  for  one  year's  payment,  and  thereafter 
<£12  per  annum,  during  his  natural  life,  without  deduction, 
then  the  indenture  should  be  void.  With  a  further  proviso, 
that  if  default  should  be  made  in  fulfilling  the  agreement,  or 
in  payment  of  any  of  the  before-mentioned  sums,  then  it 
should  be  lawful  for  plaintiff,  his  heirs  or  assigns,  either  "to 
foreclose  the  equity  of  redemption,"  or  to  make  sale  of  the 
said  land  or  any  part  thereof,  first  giving  one  month's  notice, 
to  be  published  in  a  newspaper  for  such  price  as  plaintiff 
shall  judge  sufiicient,  and  at  such  sale  to  buy  in  the  land, 
and  re-sell  the  same  without  being  answerable  for  loss,  and 
to  convey  the  land  sold  to  the  purchaser  in  fee  discharged 
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from  all  equity  and  right  of  redemption  by  Daniel  McEwan, 
his  heirs  or  assigns,  covenant  by  Daniel  McEwan  to  fulfil 
and  perform.  And  lastly,  a  covenant,  that  until  default  is 
made  in  fulfilling  the  agreement  in  the  proviso,  or  in  the 
payments,  it  shall  be  lawful  for  Daniel  McEwan,  his  heirs, 
executors,  and  administrators  to  hold  and  enjoy  the  land  and 
take  the  issues  and  profits  for  his  and  their  use. 

It  appeared  that  plaintiff  boarded  with  Daniel  McEwan, 
who  was  his  nephew,  until  June,  1858,  at  which  time  the 
latter  was  absent  from  this  province  in  Scotland,  and  plaintiff 
then  w^ent  from  McEwan's  and  boarded  somewhere  else  until 
McEwan's  return,  when  plaintiff  again  went  to  board  at  his 
house.  Daniel  McEwan  died  in  August,  1858.  Plaintiff 
then  continued  to  board  with  defendant,  the  widow  and 
devisee  of  Daniel  McEwan,  and  then  left  her  house.  She 
referred  to  his  having  taken  up  an  axe  to  her,  which  he  de- 
nied; but  it  did  not  appear  that  she  had  turned  him  away. 
Not  long  after,  early  in  October,  1858,  he  went  to  see  defen- 
dant in  company  with  one  Galbraith,  and  asked  defendant  if 
she  was  willing  to  board  him  ;  she  replied  that  she  would 
rather  not,  and  alluded  to  something  which  had  previously 
occurred  on  account  of  which  she  would  prefer  he  should 
board  elsewhere.  On  Galbraith's  advice  plaintiff  consented 
to  go  and  board  at  some  other  place  until  defendant's  father, 
who  was  apparently  expected,  should  come  to  defendant's, 
and  defendant  thereupon  gave  him  some  clothes,  of  which 
he  stood  in  need.  Soon  after,  and  still,  in  October,  1858, 
plaintiff  again  went  to  defendant's  accompanied  by  two 
witnesses,  and  asked  her  if  she  would  furnish  him  with  board 
and  lodging  in  the  house  and  such  necessaries  as  he  required. 
She  told  him  he  would  get  his  £12  per  annum  under  the 
agreement,  and  no  more,  and  he  might  go  where  he  liked. 
He  wished  to  stay  in  the  house  and  insisted  on  it.  She 
said  if  he  went  into  the  house  she  would  not,  and  spoke  of  his 
violence  previously  towards  her.  She  was  unwilling  to  do 
any  thing  but  pay  the  £12  per  annum,  while  plaintiff  deman- 
ded that  she  should  board  him  in  her  own  house.  Plaintiff's 
witnesses  also  proved  that  he  had  been  deranged  and  was  on 
that  account  confined  in  gaol  at  one  time,  before  the  execu- 
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tion  of  the  deed  of  October,  1856.  He  was  represented  by  his 
witnesses  as  weak-minded,  and  disposed  to  ramble  about,  but 
generally  quiet  and  inoffensive.  One  witness,  the  person 
by  whom  the  deed  of  October,  1856,  was  prepared,  stated 
that  plaintiff  appeared  in  a  better  state  of  mind  when  the 
deed  was  executed  than  for  a  long  time  before  ;  and  that  in 
the  fall  of  1858  he  had  seen  plaintiff,  who  was  not  then  in 
sound  mind.  In  November,  1858,  defendant's  father,  on  her 
behalf,  made  several  proposals  to  plaintiff;  one  was  to  take 
a  house  at  a  different  place  from  where  he  had  boarded  with 
McEwan,  and  to  board  plaintiff  there  ;  the  others  involved 
his  providing  himself  with  board,  receiving  <£14  per  annum 
and  clothing;  he  refused  them  all,  saying  the  law  must  settle 
it — that  he  wanted  his  land.  On  the  defence  strong  evidence 
was  given  to  shew  that  plaintiff's  conduct  in  September, 
1858,  was  very  violent,  terrifying  defendant  so  much  that 
she  took  her  two  children  and  slept  two  or  three  nights  at 
a  neighbour's,  being  afraid  to  pass  the  night  in  the  same 
house  with  him.  One  day,  after  using  violent  and  abusive 
language  to  defendant,  he  left  the  house  and  had  not  lived 
there  since.  Defendant  had  since  then  moved  away  some 
distance  to  live  with  her  father.  There  was  evidence  to 
lead  to  the  conclusion  that  this  violence  may  have  proceeded 
from  insanity,  but  one  witness  swore  he  spoke  quietly  and 
sensibly  to  him,  though  he  had  not  long  before  frightened 
defendant  from  the  house. 

The  learned  judge  told  the  jury  that  if  the  plaintiff  left 
the  defendant's  house  in  September,  1858,  with  the  under- 
standing that  he  would  avail  himself  of  the  covenant  to  pay 
.£12  per  annum,  then  that  covenant  would  come  into  force, 
and  for  one  year  at  all  events  plaintiff  could  claim  nothing 
else  ;  that  he  could  not  go  away,  and  after  boarding  else- 
where for  a  few  months  insist  on  being  boarded  by  the 
representatives  of  Daniel  McEwan;  that  the  £12  per 
annum  was  not  dividable,  and  that  plaintiff  could  not  insist 
on  its  payment  at  one  time,  and  terminate  such  arrangement 
at  his  pleasure.    The  jury  found  for  the  defendant. 

In  the  Easter  Term  following  A.  Richards  obtained  a  rule 
nisi  for  a  new  trial,  objecting  that  the  plaintiff  was  not 
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boarded,  &c.,  according  to  the  proviso ;  nor  did  he  elect  to 
go  and  board  elsewhere.  That  there  is  nothing  in  the  deed 
of  the  27th  of  October,  1856,  to  enable  Daniel  McEwan  or 
his  representatives  to  hold  the  land  against  plaintiff.  That 
the  last  clause  in  the  deed  has  no  such  operation,  or  if  it 
operated  at  all  as  a  re-demise,  terminated  at  the  death  of 
McEwan.  That  it  could  not  convey  any  estate  less  than 
freehold,  and  is  insufficient  to  convey  a  freehold  estate ;  that 
it  is  void  for  uncertainty  as  to  the  time  for  which  Daniel 
McEwan  or  his  representatives  could  hold  the  land.  That 
defendant  cannot  rely  on  this  clause,  not  having  stated  it  in 
her  notice  of  claim.  He  also  objected  that  there  was  misdi- 
rection in  charging  the  jury  that  if  the  plaintiff  elected  to 
stay  away  from  the  board  of  Daniel  McEwan  or  defendant, 
he  would  have  to  stay  away  one  year,  and  could  not  return 
within  that  period  and  claim  the  provision  instead  of  the 
£12  per  annum.  He  also  moved  on  an  affidavit  of  plaintiff 
denying  that  he  voluntarily  left  the  board  of  Daniel  McEwan 
or  of  his  representatives ;  .that  he  frequently  asked  defen- 
dant to  board  and  provide  for  him,  and  that  she  refused, 
and  that  he  has  been  left  destitute  and  unprovided  for  ;  that 
if  he  has  acted  improperly  towards  the  defendant  while  he 
was  living  with  her,  it  was  while  he  was  under  temporary 
insanity,  with  which  he  is  sometimes  afflicted. 

In  Michaelmas  Term,  Beacon  shewed  cause.  He  filed  an 
affidavit  of  defendant,  swearing  that  plaintiff  left  her  house 
and  w^ent  to  board  elsewhere  without  assigning  any  reason  ; 
that  he  must  have  been  aware  that  she  was  willing  to  con- 
tinue to  provide  him  with  board,  &c. ;  that  afterwards  his 
manner  and  conduct  became  so  violent  and  unreasonable  that 
she  became  afraid  of  her  life ;  and  when  he  asked  to  return 
and  insisted  on  coming  back  to  the  house,  she  was  afraid  to 
comply ;  that  after  the  death  of  Daniel  McEwan,  plaintiff 
had  threatened  to  kill  her  and  her  children.  His  point  was, 
that  by  electing  to  go  aAvay,  (which  the  jury  must,  on  the 
direction,  be  taken  to  have  expressly  found,)  in  September, 
1858,  he  could  not  compel  the  defendant  to  receive  him 
again  for  a  year,  as  he  would  on  the  1st  of  April,  1859, 
have  a  right  to  claim  .£12,  which  was  the  stipulated  allow- 
ance for  a  year. 
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A.  RicJiards^  contra,  insisted  that  the  deed  of  October, 
1856,  was  an  absolute  conveyance  of  the  fee  simple  ;  and 
that  the  last  clause  in  it  was  insufficient  to  give  Daniel 
McEwen  either  an  estate  for  life  or  any  lesser  estate,  and 
therefore  plaintiff  should  recover  ;  and  that  at  all  events 
the  condition  was  broken,  for  there  was  a  refusal  proved, 
and  no  sufficient  evidence  that  he  desired  to  leave  defendant's 
board. 

For  plaintiff  were  cited,  Porcher  v.  Gardner,  8  C.  B. 
461 ;  Rogers  v.  Grazebrook,  8  Q.  B.  895  ;  Doe  v.  Davies, 
7  Exch.  89  ;  Wilkinson  v.  Hall,  3  Bing.  K  C.  508 ;  Col- 
lins V.  Dempsey,  14  U.  C.  Q.  B.  392. 

For  the  defendant.  Doe  Parsley  v.  Day,  2  Q.  B.  147  ; 
Doe  Roylance  v.  Lightfoot,  8  M.  &  W.  553. 

Draper,  C.  J.— Two  questions  have  been  raised  :  1st. 
As  to  the  effect  of  the  last  clause  in  the  deed  of  the  27th  of 
October,  1856,  that  until  default  is  made  in  the  performance 
of  the  agreement  in  the  proviso,  i.  to  provide  plaintiff 
with  board,  &c.,  or  in  payment  of  any  of  the  sums  of  money 
stipulated  to  be  paid  to  the  plaintiff  in  lieu  of  board,  &c.,  it 
shall  be  lawful  for  Daniel  McEwan,  his  heirs,  executors,  or 
administrators  peaceably  and  quietly  to  hold,  occupy,  &c., 
the  land,  and  to  receive  and  take  the  issues  and  profits 
thereof  to  their  own  use. 

In  Wilkinson  v.  Hall,  cited  in  argument,  it  was  in  effect 
decided  that  where  there  is  an  express  agreement  that  the 
mortgagor  shall  continue  in  possession,  in  default  of  payment 
of  money  at  some  fixed  time,  he  may  be  treated  as  tenant, 
the  mortgagijpf  holding  a  legal  interest  of  the  nature  of  a 
term  for  years  until  the  time  named  for  payment  arrives. 
The  cases  of  Wheeler  v.  Montefiori,  (2  Q.  B.  133,)  and  Doe 
Lyster  v.  Goldwin,  (2  Q.  B.  143,)  go  further,  for  in  neither 
of  these  cases  was  there  any  covenant  by  the  mortgagee, 
that  until  default  the  mortgagor  should  retain  possession. 
Had  it  been  otherwise  the  latter  of  these  cases  would  have 
been  very  like  the  present ;  for  there,  the  mortgage  (appara- 
rently  in  fee)  was  given  to  secure  payment  of  an  annuity. 
But  in  Doe  Parsley  v.  Day,  (2  Q.  B.  147,)  the  court  notice 
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the  absence  of  such  a  stipulation,  and  agree  with  the  decision 
of  the  Court  of  Exchequer,  (8  M.  &  W.  553,)  in  which  it 
was  held  that  where  there  is  no  such  covenant  the  mortgagee 
has  a  right  to  possession  immediately  after  the  execution  of 
the  mortgage,  notwithstanding  a  covenant  by  the  mortgagor 
that  the  mortgagee  may  enter  upon  default.  Rogers  v. 
Grazebrook,  (8  Q.  B.  895,)  and  Doe  v.  Davies,  (7  Exch.  89,) 
go  no  further. 

It  appears  to  me  clearly  that  in  the  present  case  it  w^as 
not  the  intention  of  the  parties  that  the  plaintiff  should 
have  an  immediate  right  of  entry.  The  last  clause  in  the 
instrument  is  quite  strong  to  negative  such  intention.  There 
is,  however,  this  difficulty  suggested,  that  unless  the  clause 
means  that  the  mortgagor  shall,  if  there  be  no  default, 
hold  for  the  life  of  the  mortgagee,  no  precise  period  is  fixed, 
so  as  to  create  that  certainty  of  time  necessary  to  make  a  good 
lease ;  that  it  cannot  therefore  operate  as  a  re-demise  for  a 
term^  nor  yet  as  a  re-demise  for  the  life  of  the  mortgagee  for 
want  of  livery  of  seisin.  Our  statute  14  &  15  Vic,  ch.  7,  sec. 
2,  Con.  Stat.,  ch.  90,  sec.  2,  appears,  however,  to  remove  this 
difficulty,  by  enacting  that  all  corporeal  tenements  and  here- 
ditaments shall,  as  regards  the  conveyance  of  the  immediate 
freehold,  be  deemed  to  lie  in  grant  as  well  as  in  livery  ;  and 
if  so,  there  is  no  objection  to  our  construing  this  clause  to 
operate,  not  as  a  covenant  merely,  but  as  a  conveyance  of 
the  right  of  possession  until  default  should  be  made.  I 
therefore  treat  this  as  a  conveyance  in  fee  with  a  proviso  for 
the  cesser  of  the  estate  granted  on  the  performance  by  the 
grantor  of  an  alternating  condition  ;  the  legal  estate 
vesting  at  once  in  the  grantee  subject  to  the  condition,  with 
a  right  of  re-entry  in  the  grantor  as  owner  on  performance, 
and  a  right  of  possession  until  default,  as  quasi  tenant  for 
the  life  of  the  grantee. 

Then  arises  the  question  whether  there  was  any  default. 
Though  it  is  not  positively  expressed,  I  think  the  true 
meaning  of  the  agreement  is,  that  the  plaintiff  should  be 
provided  with  board  in  the  family  of  the  grantor.  Such  is 
the  construction  which  the  parties,  by  their  own  acts,  have 
placed  upon  it.    The  plaintiff  had  the  right  to  go  elsewhere 
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and  board,  and  when  he  did  so,  the  further  right  to  claim  a 
payment  or  annuity  of  £12  per  annum.  The  grantor  on 
the  other  hand  had  no  election, — his  agreement  was  absolute, 
depending  on  the  will  of  the  plaintiff. 

It  is  not  set  up  that  there  was  any  breach  of  the  condi- 
tion in  the  life  time  of  Daniel  McEwan,  nor  has  it  been 
suggested  that  the  defendant  is  not  the  proper  person  to 
perform  it  since  his  death.  Probably  she  is  executrix  as 
well  as  devisee.  I  give  no  consideration  whatever  to  any 
such  questions  now.  It  was  left  to  the  jury  to  say  whether 
the  plaintiff  had  elected  to  go  and  board  elsewhere,  and  they 
have  found  that  he  did,  and  I  think  there  is  sufficient 
evidence  to  uphold  that  finding.  But  it  is  insisted  that  he 
had  a  right  to  go  back  whenever  he  pleased  ;  that  by  so 
doing,  before  the  expiration  of  a  year,  he  would  forfeit  the 
right  to  any  part  of  the  sum  of  £12,  having  no  right  to 
apportion  the  payment  to  the  less  period  of  his  absence  ; 
that  this  would  be  his  own  loss,  and  if  he  chose  to  submit  to 
it  he  might  claim  to  return,  and  the  refusal  to  receive  him 
operated  as  a  breach  of  the  agreement,  and  gave  him  an 
immediate  right  of  action. 

After  a  careful  consideration  of  the  matter  I  have  adopted 
an  opposite  conclusion.  Such  a  construction  as  is  contended 
for  by  the  plaintiff  would  operate  hardly  on  the  defendant, 
subjecting  her  to  great  uncertainty  and  probable  expense 
and  inconvenience.  She  could  never  tell  whether  she  would 
have  to  pay  the  plaintiff  in  money  or  to  receive  him  to  board 
in  her  family,  and  must  in  fact  be  prepared  to  do  both  in 
order  to  be  always  ready  to  do  either.  Then  the  payment 
is  to  be  made  on  or  before  the  1st  day  of  April  in  each  year 
so  long  as  the  plaintiff  remains  away ;  a  stipulation  which 
appears  to  shew  that  if  the  plaintiff  went  away  it  was  con- 
templated he  should  remain  away  for  a  year.  See  Coun- 
tess of  Plymouth  v.  Throgmorton  (1  Salk  65).  It  is  conce- 
ded that  he  can  only  demand  the  payment  in  one  sum,  and 
cannot  demand  payment  for  the  fraction  of  a  year,  while  it 
is  equally  clear  that  the  full  payment  must  be  made  on  the 
1st  of  April,  though  he  should  have  left  defendant's 
"board"  only  the  week  before,  and  though  such  an  arrange- 
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ment  may  prove  inconvenient  for  either  party,  according  to 
the  time  at  which  plaintiff  may  leave,  such  is  their  agree- 
ment. Whether,  after  a  year's  absence,  the  plaintiff  has  a 
right  to  claim  to  be  received,  is  a  question  not  now  arising, 
and  on  which  I  have  not  formed  a  final  opinion,  though  there 
are  expressions  in  the  deed  which  may  lead  to  a  conclusion 
that  he  has.  The  present  case  involves  only  the  effect  of 
his  electing  to  leave  on  his  claim  to  be  received  back  within 
a  year  after  his  leaving, 

In  my  opinion  the  plaintiff  had  no  right  to  claim  to  be 
boarded  by  defendant  at  the  time  he  made  the  demand, 
having,  as  the  jury  must  be  taken  to  have  determined, 
elected  to  leave.  His  right  was  then  to  the  money  payment, 
and  the  refusal  to  receive  and  board  him  was  no  breach  of 
the  covenant  and  proviso.  Consequently,  at  the  time  of 
bringing  this  action,  he  was  not  entitled  to  the  possession  of 
the  land  in  question. 

Both  parties  will  do  well  to  try  and  compromise  their 
differences  and  avoid  further  litigation.  The  costs  of  this 
suit  will,  I  fear,  exceed  several  years  of  the  annuity  to 
which  plaintiff  is  entitled  under  the  deed.  And  even  a 
recovery  in  ejectment  might  only  have  the  effect  of  driving 
the  defendant  into  a  Chancery  suit  for  a  determination  of 
her  equitable  rights. 

The  rule,  I  think,  should  be  discharged. 

Richards,  J. — Assuming  for  the  purposes  of  this  suit, 
though  if  the  case  in  the  view  I  take  of  it  turned  on  that 
point,  I  should  wish  to  investigate  it  further;  assuming, 
then,  that  McEwan  and  his  heirs,  under  the  last  clause  of 
the  mortgage,  took  an  estate  for  the  life  of  Maloch  in  the 
premises,  with  something  like  collateral  determinations  as 
mentioned  in  the  Touchstone  at  page  107,  I  am  not  pre. 
pared  to  say  that  our  judgment  should  be  in  favour  of  the 
plaintiff. 

The  proviso  to  the  mortgage  reads  thus  :  Provided 
always,  nevertherless,  that  if  the  said  party  of  the  first  part, 
(McEwan,)  his  heirs,  executors,  or  administrators,  shall  w^ell 
and  truly  board,  lodge,  wash  for,  clothe  and  provide  all 
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other  necessaries  suitable  for  a  person  in  his  station  in  life 
for  the  said  party  of  the  second  part,  (Maloch,)  during  the 
term  of  his  natural  life  ;  or  in  the  event  of  the  said  party  of 
the  second  part  desiring  to  leave  the  said  party  of  the  first 
part  and  board  elsewhere,  then,  and  in  that  case,  if  the  said 
party  of  the  first  part,  his  heirs,  executors,  or  administrators, 
shall,  well,  and  truly  pay,  or  cause  to  be  paid  to  the  said 
party  of  the  second  part,  yearly,  and  every  year  while  the 
said  party  of  the  second  part  shall  remain  away  from  the 
board  of  the  said  party  of  the  first  part,  his  heirs,  executors, 
or  administrators,  the  full  and  just  sum  of  twelve  pounds  of 
lawful  money  of  Canada,  each  and  every  year  during  the 
natural  life  of  the  said  party  of  the  second  part,  to  be  paid 
to  the  said  party  of  the  second  part  on  or  before  the  first 
day  of  April,  for  and  during  the  term  aforesaid,  so  long  as 
he,  the  said  party  of  the  second  part,  shall  so  remain  away 
from  the  board  of  the  said  party  of  the  first  part,  his  heirs, 
executors,  and  administrators." 

The  proviso  may  be  substantially  rendered  in  the  form  of 
an  agreement :  thus,  McEwan  agrees  to  board,  lodge,  clothe, 
and  provide  all  suitable  necessaries  for  Maloch  during  his 
life.  But  if  Maloch  desires  to  leave  McEwan  and  board 
elsewhere,  then  McEwan  will  pay  Maloch  yearly,  and  every 
year  ivhilst  he  shall  remain  away  from  the  board  of  Mc- 
Ewan, £12  each  and  every  year  during  Maloch's  life,  to  be 
paid  to  Maloch  or  on  before  the  first  day  of  April,  so  long 
as  Maloch  shall  so  remain  away  from  the  board  of  McEwan. 

I  am  of  opinion  that  the  proper  meaning  of  this  proviso 
and  covenant  is  that  Maloch  has  the  option  of  living  and 
boarding  with  McEwan,  if  he  pleases,  during  his  life,  or  of 
remaining  away  as  long  as  he  may  desire  to  do  so,  receiv- 
ing «£12  per  annum  for  each  year  he  shall  remain  away.  I 
do  not  think  he  is  bound  to  remain  away  a  year,  or  any 
portion  of  a  year,  even  if  he  declared  his  intention  to  remain 
away  for  that  period.  If  he  was  not  absent  a  year,  consid- 
ering the  first  of  April  as  the  day  on  which  the  annual 
payments  were  to  be  made,  then  McEwan  would  not  be 
bound  to  pay  him  any  thing,  but  would  be  obliged  to  pro- 
vide for  him  as  in  the  covenant  mentioned,  when  he  returned 
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and  required  it.  If  he  remained  away  so  that  a  year  ex- 
pired on  the  first  of  April,  then  McEwan  would  be  bound  to 
pay  him  the  .£12. 

The  agreement  on  the  part  of  McEwan  is  an  absolute  one 
to  lodge,  board,  and  provide  for  the  plaintiff  during  the  term 
of  his  natural  life.  Then  if  Maloch  desires  to  live  else- 
where, he  is  at  liberty  to  do  so.  The  option  is  here  plainly 
one  to  be  exercised  by  the  plaintiff,  and  there  is  nothing  in 
the  agreement  binding  him  to  adhere  to  a  desire  once  ex- 
pressed to  live  elsewhere ;  on  the  contrary,  the  language 
used  implies  that  he  may  change  his  mind  and  return,  for 
the  agreement  is  to  pay  whilst  he  {plaintiff)  shall  remain 
away^  and  so  long  as  he  shall  so  remain  away.''  Would 
it  be  a  strained  construction  of  the  agreement  to  read  the 
last  quoted  sentence  as  if  written  thus :  to  pay  plaintiff 
whilst  he  shall  so  {desire  to)  remain  away  from  the  board  of 
McEwan  ?    I  think  not. 

It  may  be  urged  that,  considering  the  object  the  parties 
had  in  view,  it  is  unreasonable  that  plaintiff  should  have  the 
option  of  saying  at  one  time  he  would  board  away  from 
McEwan,  and  at  another  time  he  would  insist  on  boarding 
with  him ;  that  this  would  cause  great  inconvenience,  and 
make  it  necessary  for  McEwan,  or  those  who  represented 
him,  to  be  at  all  times  ready  to  obey  the  mere  caprice  of 
plaintiff. 

As  I  read  the  agreement,  it  would  not  encourage  or  induce 
capricious  conduct  on  the  part  of  the  plaintiff.  He  would 
not  be  entitled  to  claim  any  thing  if  he  had  not  been  away 
from  the  board  of  McEwan  for  a  year,  and  that  year  to  be 
reckoned  from  the  period  already  mentioned.  If  he  re- 
mained away  for  six  months  and  found  that  he  had  acted 
unwisely  in  leaving  McEwan,  he  would  be  at  liberty  to 
return ;  but  he  could  not  claim  any  thing  for  his  support 
during  his  absence.  If  he  was  away  for  a  less  period  than 
the  year,  McEwan,  or  those  claiming  under  him,  would  thus 
be  a  gainer,  and  probably  to  an  extent  that  would  fully 
compensate  for  any  inconvenience  to  which  they  might  be 
put,  by  being  compelled  to  be  in  a  state  of  preparation  to 
receive  back  the  plaintiff  at  any  time  he  might  express  a 
wish  to  return. 
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I  consider  the  words  used  in  the  proviso  to  indicate  that 
McEwan  was  to  pay  by  the  year,  and  such  payment  not  to 
be  in  advance ;  for  it  says,  he  shall  pay  yearly,  and  every 
year  while  the  said  Maloch  shall  remain  away  from  the 
board,  &c.  Again,  it  is  stated,  "  to  be  paid  (to  Maloch)  on 
or  before  the  first  day  of  April,  for  and  during  the  term 
aforesaid,  so  long  as  he  shall  so  remain  away  from  the 
board  of  McEwan." 

On  the  whole,  I  am  of  opinion  that  the  plaintiff  had  the 
right  to  demand  the  support  agreed  to  be  given,  and  that 
his  electing  to  go  away  did  not  bind  him  to  remain  away  for 
the  year,  or  prevent  him  from  again  returning  at  any  time 
he  might  desire  to  do  so,  exercising  his  rights  in  that  respect 
in  a  reasonable  way.  I  think  the  rule  for  a  new  trial  should 
be  made  absolute. 

Richards,  J.,  dissentiente. 

Per  cur. — Rule  discharged. 


Van  Every  v.  Drake. 

Survey — Wheii  legal  if  not  made  by  Crown — Maps — Custody  of — Evidence — 
Ahbuitals  in  deeds. 

A  survey  made  by  a  private  party  of  an  unsurveyed  block  granted  by  the 
Crown  is  the  "original  survey  and  shall  have  the  same  force  and  effect 
thereof  as  though  the  said  original  surveys  and  plans  thereof  had  been 
made  by  government  authority."    See  12  Vic,  ch.  35,  sec.  34. 

When  the  description  in  a  deed  which  was  supposed  to  contain  half  a  lot, 
in  giving  metes  and  bounds,  stated  as  a  measurement  40  chains  as  the 
length  conveyed.  Held  that  it  was  necessary  for  the  grantee  to  prove 
the  whole  lot  contained  more  than  80  chains  from  front  to  rear,  to  entitle 
him  to  any  greater  quantity,  for  the  production  of  the  deed  alone  would 
entitle  him  to  40  chains  only. 

A  map  produced  from  the  custody  of  the  son  of  the  original  owner  of  the 
lot  and  sworn  to  be  the  map  upon  which  the  township  was  originally  sold. 

Held  to  be  properly  admitted  in  evidence. 

Trespass  qu.  cl.  freg.  on  north  half  lot  No.  7,  first  con- 
cession South  Dumfries. 

Pleas : — 1.  Not  guilty.  2.  Plaintiff  not  possessed.  3. 
That  the  close  in  which,  &c.,  was  and  is  the  close,  soil  and 
freehold  of  defendant.  4.  That  one  W.  H.  Dickson  was 
seised  in  fee,  and  before  the  said  times  when,  &c.,  on,  &c., 
by  articles  of  agreement  under  seal  between  said  W.  H.  D. 
and  defendant,  sold  to  defendant  the  said  close  in  which, 
and  agreed  to  convey  the  same  to  defendant  on  his  fulfilling 
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the  agreement  on  his  part,  and  that  defendant  in  the  mean- 
time should  be  entitled  to  the  possession,  by  virtue  whereof 
defendant  entered  and  was  possessed,  and  plaintiff  claiming 
the  close  entered,  whereupon  defendant  entered  upon  him 
and  committed  the  trespasses. 

At  the  trial,  in  October,  1859,  at  Brantford,  before  Burns, 
J.,  it  was  admitted  that  the  late  Hon.  William  Dickson 
formerly  had  title  to  the  whole  of  lot  No.  7,  and  a  deed  from 
him  to  S.  Street,  Esq.,  of  the  north  half  of  this  lot,  dated 
22nd  April,  1826,  was  put  in,  and  also  a  deed  dated  17th 
February,  1836,  from  Samuel  Street  to  the  plaintiff  of  the 
same  north  half,  described  thus  :  commencing  at  the  north- 
east angle  of  the  said  lot,  on  the  allowance  for  road  between 
the  1st  and  2nd  concessions;  then  K  76°  30''  W.,  25 
chains  more  or  less,  to  the  limit  of  lot  No.  8  ;  thence  S.  15° 
40'' E.,  40  chains,  being  half  the  length  of  the  lot ;  thence 
N.  76°  30"  E.,  25  chains,  to  the  limit  of  lot  No.  6  ;  then 
N.  15°  40"  W.,  25  chains,  to  the  place  of  beginning,  con- 
taining one  hundred  acres,  be  the  same  more  or  less.  It 
was  proved  that  between  Dundas  Street,  which  forms  the 
northern  boundary  of  the  adjoining  township  of  Brantford 
and  the  township  of  South  Dumfries,  there  was  a  gore  or 
space  commonly  known  as  the  Indian  Gore.    The  northern 
line  of  this  gore  was  well  known,  and  was  commonly  called 
the  Indian  line.    There  is  no  road  allowance  between  it  and 
the  township  of  South  Dumfries.     The  rear  or  northern 
boundary  of  the  first  concession  is  well  known,  and  the 
plaintiff  contended  that  the  first  concession  of  South  Dum- 
fries extended  from  this  northern  boundary  to  the  Indian 
line.    On  the  west  side  of  lot  No.  7,  the  distance  from  the 
rear  of  the  first  concession  to  the  Indian  line  was  proved  to 
be  83  chains  99  links.     On  the  east  side  the  distance  was 
84  chains  28  links.    Mr.  Burwell,  a  surveyor,  proved  that  a 
Mr.  Marlatt  was  always  understood  to  have  surveyed  the 
township,  in  1818,  for  the  Hon.  W.  Dickson ;  but  that  in 
his  own  surveys  for  different  parties  in  Dumfries,  he  never 
could  find  any  stakes  planted  for  the  lots  on  the  Indian  line, 
and  therefore  he  always  ran  from  the  stakes  which  were 
planted  on  the  line  between  the  first  and  second  concessions. 
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He  produced  a  map  wliich  he  understood  was  copied  from 
one  of  Mr.  Dickson's,  but  could  not  say  if  it  was  correct  or 
not,  according  to  which  the  first  concession  extended  to  a 
road  joining  the  Indian  line.  It  did  not  appear  that  any 
division  line  had  been  run  across  the  centre  of  the  lot,  but 
the  plaintiff  gave  evidence  of  some  acts  of  ownership  at 
various  times  over  the  part  of  the  land  in  dispute  ;  latterly 
he  had  put  a  fence  south  of  the  forty  chains  mentioned  in 
his  deed.  The  defendant  had  thrown  down  this  fence, 
which  was  the  trespass  complained  of.  On  the  defence, 
evidence  was  given  that  a  space  or  gore  was  left  between  the 
Indian  line  and  the  front  of  the  first  concession,  and  which 
was  laid  down  and  clearly  shewn  upon  a  map  produced  and 
sworn  to  by  one  of  the  sons  of  the  Hon.  W.  Dickson,  as 
having  been  used  in  all  their  affairs  of  the  township.  It 
was  objected  for  plaintiff  that  this  map  was  not  admissible, 
as  it  was  not  shewn  when  it  was  made  or  by  whom.  On  this 
map  a  line  is  marked,  and  an  allowance  for  road  laid  out  as 
fronting  the  first  concession.  This  last  mentioned  gore 
extends  from  the  east  side  of  the  township,  and  becoming 
narrower  to  the  west,  ends  before  it  reaches  lot  23,  there 
being  38  lots.  In  some  cases  the  purchaser  of  the  lot  in  the 
first  concession  received  a  conveyance  of  the  surplus  land  in 
front  of  him.  It  was  proved  with  regard  to  lot  No.  7,  that 
the  first  purchaser  (one  Oakley)  bought  the  south  one  hun- 
dred acres  by  one  agreement,  and  had  a  second  agreement 
for  the  gore,  which  was  stated  to  contain  about  fourteen 
acres.  But  in  an  agreement  given  by  the  devisee  of  the 
Hon.  W.  Dickson  to  the  plaintiff,  dated  1st  January,  1858, 
the  land  is  stated  to  consist  of  114  acres,  2  roods,  18  perches, 
being  the  south  part  of  lot  No.  7,  first  concession  South 
Dumfries.  Hon.  W.  H.  Dickson,  the  devisee,  stated  that 
he  held  the  south  half  of  lot  No.  7  and  the  gore  in  front  of 
it,  about  fourteen  acres,  by  separate  conveyances.  He  was 
objected  to  by  plaintiff,  as  not  a  competent  witness.  The 
whole  lot  No.  7,  according  to  the  lines  laid  down  on  the 
last  map  put  in,  would  not  contain  quite  one  hundred  acres. 
Evidence  was  given  that  the  plaintiff  had  not,  until  recently, 
put  up  the  fence,  for  the  throwing  down  of  which  this  action 
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was  brought.  It  was  not  upon  the  north  half  of  the  lot, 
unless  the  front  of  the  first  concession  extended  to  the 
Indian  line,  and  was  more  than  40  chains  from  the  northern 
boundary.  A  deed,  dated  25th  April,  1888,  and  made  by 
the  Hon.  W.  Dickson,  to  Isaac  Vansickle  and  Abraham 
Vansickle,  w^as  put  in  for  the  south  half  of  lot  No.  8,  in  the 
first  concession  of  Dumfries,  (adjoining  the  lot  in  dispute,) 
and,  a  small  tract  adjoining  said  lot  to  the  south,  which,  as 
to  No.  8,  clearly  sustained  the  defendant's  view  of  a  small 
gore  between  the  front  of  the  first  concession  and  the  Indian 
line ;  and  Abraham  Vansickle  swore  he  had  lived  on  the 
premises  conveyed  by  that  deed  thirty-two  years  ;  that  he 
had  known  the  south-west  corner  of  lot  No.  7  for  thirty-one 
years,  and  also  had  known  a  stake  planted  at  the  south-west 
corner  of  the  north  part  of  the  lot,  and  never  heard  of 
plaintiff  claiming  to  the  south  of  that  stake  until  Mr.  Bur- 
well  went  to  survey  there.  The  learned  judge  left  the  case 
to  the  jury,  intimating  that  in  his  opinion  the  weight  of 
evidence  shewed  the  gore  was  not  part  of  the  lot  No.  7. 
They,  however,  gave  the  plaintiff  a  verdict  and  Is.  damages. 

In  Michaelmas  Term,  M.  0.  Cameron  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  law  and  evidence,  and  contrary  to  the  judge's 
charge. 

In  the  following  term  Wood  shewed  cause.  He  renewed 
his  objection  to  the  admissibility  of  the  map  in  evidence, 
and  to  the  reception  of  the  testimony  of  the  Hon.  W.  H. 
Dickson,  citing  Pipe  v.  Fulcher,  5  Jur.  N.  S.  146 ;  Taylor 
on  Evidence,  s.  557 ;  Creighton  v.  Chambers,  6  U.  C.  C. 
PL  282 ;  Holme  v.  Turner,  5  U.  C.  C.  PI.  116. 

M.  C.  Qameron  insisted  that  the  whole  burden  of  proof 
was  thrown  upon  the  plaintifi",  to  prove  that  the  trespass  was 
committed  on  land  of  which  he  was  owner,  and  which  cer- 
tainly was  not  within  the  abuttals  set  forth  in  his  deed. 
That  he  must  fail  unless  he  could  establish  that  the  first 
concession  extended  south  as  far  as  the  Indian  line,  and  he 
submitted  the  weight  of  evidence  was  plainly  against  this 
conclusion. 

61  VOL.  IX. 
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Draper,  C.  J. — From  the  evidence  and  the  admissions  of 
counsel  on  the  argument,  it  appears  that  the  township  of 
Dumfries  was  originally  granted  as  an  unsurveyed  block  of 
land  by  the  Crown.  The  only  survey  by  public  authority 
was  of  the  four  sides  including  the  township.  The  survey 
into  concessions  and  lots  was  made  by  one  Marlatt,  a  sur- 
veyor, in  or  about  the  year  1818,  for  the  late  Hon.  William 
Dickson,  then  the  proprietor.  The  rule  of  decision  with 
regard  to  what  are  boundary  lines  in  a  township  so  surveyed, 
are  to  be  found  in  12  Vic,  ch.  35,  sec.  34,  (Consolidated 
Statute,  U.  C,  ch.  93,  sec.  18.)  Such  surveys  are  the 
"  original  surveys,  and  shall  have  the  same  force  and 
effect  as  though  the  said  original  surveys  and  plans  thereof 
had  been  made"  by  government  authority;  and  all  lines 
run  and  marked  in  such  original  surveys,  and  posts  and 
monuments  planted  to  designate  and  define  any  allowance 
for  road,  concession,  lot  of  land,  or  common,  shall  be  the 
true  and  unalterable  lines  and  boundaries,  &c. 

Both  parties  necessarily  concede  a  survey  of  the  whole 
lot  No.  7,  in  the  first  concession.  The  plaintiff  claims  the 
north  half,  and  his  title  thereto  is  not  denied.  He  is  claim- 
ing more  than  the  abuttals  contained  in  his  deed  would  give 
him,  for  they  extend  southerly  from  the  north  boundary  of 
the  lot  (about  which  there  is  no  dispute)  "forty  chains, 
being  half  the  length  of  the  lot,"  and  the  locus  in  quo  is 
more  than  two  chains  south  of  that  limit  of  forty  chains. 
But  the  plaintiff  contends  that  the  granting  part  of  the  deed 
gives  him  the  north  half  of  the  lot,  and  that  he  is  entitled  to 
more  than  forty  chains  from  the  northern  boundary,  if  the 
north  half  extends  further.  It  is,  therefore,  as  appears  to 
me,  incumbent  on  him  to  prove  affirmatively  the  actual 
extent  of  the  whole  lot,  and  to  shew  that  it  is  upwards  of 
eighty  chains  in  depth  from  rear  to  front ;  for  if  he  gave  no 
evidence  but  his  deed,  that  would  limit  him  to  forty  chains. 
His  assertion  was  that  the  Indian  line  was  the  front  of  the 
first  concession,  but  the  strongest  proof  of  that  fact  was  that 
it  was  the  south  or  front  boundary  of  the  township,  which  I 
think  raised  a  presumption  in  his  favour,  but  no  more ;  and 
the  fact  that  neither  on  this  Indian  line,  nor  elsewhere,  were 
there  any  posts  proved  to  have  been  planted  to  mark  the 
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front  or  south  angles  of  lots  in  the  first  concession,  left  the 
matter  in  doubt  and  uncertainty,  so  far  as  the  plaintiff's 
case  was  concerned.  One  thing  was  certain,  that  if  the  first 
concession  did  extend  to  the  Indian  line,  the  lot  was  about 
eighty-four  chains  deep,  the  east  side  line  being  twenty-nine 
links  longer  than  the  west.  And  Mr.  Burwell,  a  surveyor, 
called  by  plaintiff,  proved  that,  as  he  found  no  posts  in 
front,  he  had  run  from  the  posts  planted  between  the  first 
and  second  concessions  to  ascertain  the  side  lines  of  lots  in 
the  first  concession ;  in  other  words,  he  had  gone  from  rear 
to  front,  because  in  front  he  found  no  governing  posts  to 
start  from.  At  the  best,  I  think  the  plaintiff  only  made  a 
primfi  facie  case.  On  the  defence,  a  map  was  produced  by 
one  of  the  sons  of  the  late  Hon,  W.  Dickson,  who  swore  it 
was  the  map  used  in  all  their  affairs  of  the  township,  though 
he  could  not  state  by  whom  it  was  drawn,  nor  on  the  face  of 
it  was  there  any  thing  to  shew  by  whom  or  under  what 
authority  it  was  prepared.  It  was  a  map  of  the  township  of 
Dumfries,  shewing  the  different  lots  and  concessions,  and  on 
the  different  lots  were  names  of  parties  who  had  become 
purchasers.  The  admissibility  of  this  map  as  evidence  was 
denied.  It  appears  to  me  the  map  was  properly  received. 
The  ownership  of  the  Hon.  W.  Dickson  was  shewn  ;  the 
plaintiff  derived  title  under  him.  This  map  comes  out  of 
the  hands  of  one  of  his  sons  as  the  map  used  in  their  affairs 
respecting  the  township.  There  does  not  appear  to  have 
been  evidence  offered  to  establish  the  interest  that  the  sons 
of  Mr.  Dickson  have  had  since  his  death,  the  fact  was  pro- 
bably assumed  or  conceded  on  both  sides  as  notorious; 
though  there  is  some  evidence  upon  this  point,  for  the 
defendant  shewed  that  he  was  a  purchaser  from  another  son 
of  Mr.  Dickson's,  who  was  also  called  as  a  witness.  It  was, 
therefore,  I  think,  established  that  this  map  came  out  of  the 
proper  custody.  It  is  true  that  no  proof  was  given  when 
this  map  was  made  out,  nor  by  whom ;  but  the  facts  that 
only  one  survey  was  made  for  Mr.  Dickson,  and  that  this 
was  the  map  used  for  the  township  affairs,  and  no  other  map 
being  proved,  (though  some  evidence  was  offered  as  to  there 
being  another,  to  which  I  shall  presently  allude,)  are  strong, 
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I  think,  to  support  this  as  a  genuine  document,  and  render 
the  case  clearly  distinguishable  from  Hammond  v.  Brad- 
street,  (10  Exch.  390.)  And  as  coming  from  father  to  son, 
and  the  father  being  dead,  it  would  seem  necessarily  to  have 
been  recognised  by  the  father,  who  must  have  had  full  know- 
ledge of  the  matter,  and  so  it  would  be  evidence  of  refuta- 
tion— V.  Milton  (1  C.  &  K.  58.)  And  as  there  was  a 
reasonable  presumption  under  the  circumstances  that  this 
map  was  made  under  the  direction  of  the  Hon.  W.  Dickson, 
it  would,  I  think,  be  admissible  against  the  present  plaintiff, 
who  claims  under  him.  Pipe  v.  Fulcher  (5  Jur.  N,  S.  146) 
has  no  application  to  this  case. 

But  this  map  very  clearly  shewed  that  the  front  of  the 
first  concession  did  not  go  to  the  Indian  line.  On  the  con- 
trary, it  shewed  a  space  between  the  front  of  the  first  con- 
cession and  that  line,  extending  from  the  east  side  of  the 
township  many  lots  beyond  the  one  in  question.  And  there 
was  evidence  that  the  defendant  had  purchased  all  the  land 
to  the  Indian  line,  from  the  Hon.  W.  H.  Dickson,  who  was 
called,  and  swore  that  he  had  held  the  south  half  of  lot  No. 
7,  and  the  gore  in  front  of  it,  containiDg  about  fourteen 
acres,  by  different  titles.  An  objection  was  taken  at  the 
trial  to  the  admission  of  his  evidence,  but  no  argument  was 
urged  before  us  in  support  of  that  objection.  I  do  not 
attach  much  importance  to  the  conveyance  of  other  lots, 
some  with  the  gore  in  front  of  the  first  concession  as  if  part 
of  the  lot,  some  treating  the  gore  as  a  separate  piece  of 
land.  They  may  be  explained  by  their  particular  circum- 
stances, or  the  one  may  be  treated  as  neutralizing  the  other. 
But  the  line  on  the  map,  and  the  evidence  as  to  this  parti- 
cular lot,  are  not  in  my  opinion  affected  by  them. 

An  attempt  was  made  on  the  part  of  the  plaintiff  to  prove 
a  copy  of  a  map  of  the  township  of  Dumfries,  on  which  the 
front  of  the  first  concession  was  identical  with  the  Indian  line  ; 
but  there  was  a  failure  of  proof  to  shew  it  was  recognised,  or 
came  out  of  the  possession  of  Mr.  Dickson  or  those  claiming 
under  him,  and  no  other  proof  of  its  authenticity  was  at- 
tempted. 

On  the  whole,  I  am  of  opinion  that  the  verdict  is  contrary 
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to  the  evidence  given,  and  therefore  think  there  should  be  a 
new  trial  on  payment  of  costs. 

Rule  absolute  on  payment  of  costs. 


Rettinger  v.  Macdougall. 

The  plaintiff  was  emplyed  by  defendant  as  foreman  in  a  printing  office,  and 
brought  this  action  to  recover  wages  due  him,  proving  on  the  trial  that 
the  defendant  was  in  the  habit  of  settling  the  amount  thereof  weekly. 
The  jury  on  this  evidence  found  that  the  hiring  was  a  weekly  one,  and  the 
court  refused  to  disturb  the  verdict.  When  the  hiring  is  general,  it  is 
presumed  by  law  to  be  by  the  year. 

Declaration  for  work  and  labour,  account  stated,  and  for 
wages  as  the  hired  servant  of  defendant. 
Plea,  never  indebted. 

The  case  was  tried  at  Guelph,  in  November,  1859,  before 
Burns,  J.  The  plaintiff  went  into  defendant's  employ,  as  fore- 
man in  a  printing  office,  in  March,  1857,  and  received  $13 
per  week  up  to  December,  1857  ;  after  that  time  he  was  to 
get  $10  per  week.  A  statement  had  been  made  up  of  his 
wages  on  the  10th  April,  1858,  by  one  Macpherson,  who 
was  defendant's  book-keeper,  when  the  balance  due  to  the 
plaintiff  was  stated  to  be  $399.99.  Another  statement  was 
made  up  by  Macpherson,  up  to  1st  October,  1859,  shew- 
ing a  balance  due  the  plaintiff  of  $531.66.  After  which 
the  plaintiff  left  the  defendant's  employ.  The  day  before 
he  told  the  defendant  of  his  intention  to  leave.  Defen- 
dant said  he  did  not  want  the  plaintiff  to  go  ;  but  if  he 
wanted  to  go  he  might  go  :  if  determined  to  go  he  might  go. 
Between  April,  1856,  and  October,  1859,  plaintiff  had  been 
paid  $638.32.  No  evidence  was  given  as  to  any  agreement 
between  the  plaintiff  and  the  defendant  of  the  term  for 
which  he  was  engaged ;  it  was  only  shewn  that  his  wages 
were  to  be  computed  and  allowed  by  the  week.  For  the 
defendant  it  was  contended  that  on  the  evidence  the  hiring 
was  a  general  hiring,  which  in  law  amounted  to  a  yearly 
hiring,  and  therefore  the  plaintiff  was  not  entitled  to  recover 
any  wages  for  the  year  1859,  until  that  year  was  expired. 
The  learned  judge  left  it  an  open  question  to  the  jury  to  say 
whether  it  was  a  weekly  hiring  or  no.    They  found  it  was  a 
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weekly  hiring,  and  gave  plaintiff  a  verdict  for  the  full  amount 
of  his  claim. 

In  Michaelmas  term,  M.  0.  Cameron  obtained  a  rule  nisi 
for  a  new  trial,  the  verdict  being  contrary  to  law  and  evi- 
dence, and  for  misdirection  in  not  directing  that  without 
evidence  of  a  hiring  for  a  specified  time,  the  law  would  pre- 
sume a  yearly  hearing. 

In  the  following  term,  Boultbee  showed  cause.  He  cited 
Baxter  v.  Nurse,  6  M.  &  G.,  935  ;  Huttman  and  Bulnois, 
2  C.  &  P.,  510  ;  and  insisted  also  that  if  the  hiring  had 
been  by  the  year,  there  was  evidence  that  the  defendant 
agreed  the  plaintiff  might  leave  when  he  did,  citing  Fawcett 
v^Cash,  5  B.  &  Ad.  904  ;  Lilley  v.  Elwin,  11  Q.  B.,  T42. 

Draper,  C.  J. — The  first  point,  and  indeed  I  think  the 
only  important  one  which  we  are  called  upon  to  determine, 
is  the  objection  to  the  direction  of  the  learned  judge  at  the 
trial.     It  was  insisted  then,  and  has  been  again  argued 
before  us,  that  he  should  have  told  the  jury  that  as  the  only 
evidence  was  that  of  a  general  hiring,  they  should  therefore 
find  that  it  was  a  hiring  by  the  year,  and  that  the  plaintiff 
could  not  therefore  recover  for  any  part  of  the  last  year,  as  he 
quitted  the  defendant's  service  before  that  year  expired.  The 
judgment  of  Tindal,  C.  J.,  in  Baxter  v.  Nurse  (6  M.  &  G.  935) 
appears  to  me  to  afford  a  complete  answer  to  this  objection. 
He  remarks  that  in  cases  where  a  general  rule  with  regard  to 
questions  of  hiring  have  been  established,  it  has  been  in  con- 
formity with  some  established  usage  to  be  gathered  from 
evidence,  and  that  the  finding  of  a  jury  in  such  a  case,  in 
conformity  with  such  general  usage  cannot  be  considered  a 
rule  of  law,  and  after  stating  that  in  the  case  before  him,  he 
thought  the  evidence  was  of  a  weekly  hiring,  still  even  if  it 
had  shewn  a  general  hiring,  he  thought  the  question  ought 
to  have  been  left  to  the  jury  whether,  under  the  circumstan- 
ces of  the  case,  there  had  been  a  hiring  by  the  year.  And 
Oreswell,  J.,  said  that  though  an  indefinite  hiring  was  a 
hiring  for  a  year,  if  any  other  facts  appeared,  such  as  pay- 
ment by  the  week,  the  presumption  of  a  yearly  hiring  might 
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be  rebutted,  and  that  he  thought  this  was  an  open  question 
for  the  jury.  It  appears  to  me  unnecessary  to  go  further  to 
sustain  the  correctness  of  the  mode  in  which  this  case  went 
to  the  jury. 

The  doctrine  that  a  general  hiring  is  (in  the  absence  of 
any  thing  to  qualify  it)  a  hiring  for  a  year,  is  clearly  settled 
by  Fawcett  v.  Cash,  5  B.  &  Ad.,  904,  and  Beeston  v.  CoUyer, 
4  Bing.,  309  ;  and  there  is  nothing  in  Baxter  v.  Nurse  con- 
flicting with  that  doctrine.  If  the  jury  had  found  a  general 
hiring,  they  would  have  declared  the  plaintiff's  engagement 
was  by  the  year,  and  have  given  damages  only  in  relation 
to  such  service.  But  the  question  was  specially  left  to  them, 
and  they  have  found  there  was  a  particular  hiring — a  hiring 
by  the  week  ;  and  if  they  are  right,  the  plaintiff  should 
retain  this  verdict. 

If  they  had  found  that  the  hiring  was  general,  I  should  not 
have  thought  the  verdict  contrary  to  evidence  ;  but  I  cannot 
say  there  was  not  evidence  to  sustain  the  conclusion  that  the 
hiring  was  by  the  week,  and  it  is  on  that  ground  that  in  my 
opinion  this  rule  should  be  discharged.  I  do  not  think  the 
evidence  justified  the  conclusion  that  the  defendant  assented 
to  the  plaintiff's  leaving  his  employment.  If  any  thing  had 
turned  upon  that,  I  should  have  been  inclined  to  grant  a 
new  trial. 


VoY  V.  Weir. 

A.  being  entitled  to  purchase  within  a  certain  period,  a  lot  of  land  at  a  cer- 
tain price,  engages  B.  to  conclude  the  transaction,  who  undertakes  to 
carry  the  matter  out,  but  neglects  to  do  so.  The  owners  of  the  land  (the 
preemption  time  having  expired,)  refuse  to  sell  except  at  a  much  higher 
price  than  before.    Upon  an  action  brought  against  B.  for  damages, 

Held,  that  it  being  a  contract  relating  to  land  not  in  writing,  he  could  not 
recover. 

The  declaration  states  that  plaintiff  was  possessed  of  and 
entitled  to  certain  lands,  for  the  residue  and  remainder  of  a 
term  of  years,  and  that  plaintiff  had  agreed  with  the  Canada 
Company  for  the  purchase  from  them  of  a  freehold  estate  in  ^ 
said  lands,  at  the  price  of  <£55,  and  in  consideration  that  the 
plaintiff  would  sell  to  the  defendant  the  unexpired  term,  and 
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the  said  bargain,  and  would  permit  defendant  to  become  the 
purchaser  of  the  said  lands  from  the  Canada  Company,  the 
defendant  promised  to  advance  to  the  plaintiff  £100,  and 
to  pay  the  Canada  Company  the  purchase  money  for  the 
said  lands,  and  to  take  the  conveyance  of  the  same,  and 
reconvey  them  to  the  plaintiff,  on  payment  of  the  £100  and 
the  purchase  money,  and  interest  at  the  rate  of  twenty  per 
cent,  per  annum. 

Averment  that  the  plaintiff  did  sell,  &c.,  to  the  defendant 
the  said  unexpired  term  and  bargain  on  the  terms  aforesaid, 
yet  the  defendant  refused  to  advance  the  .£100  to  plaintiff, 
and  to  pay  the  said  purchase  money  to  the  Canada  Company, 
or  to  reconvey  the  same  to  the  plaintiff  on  any  terms  what- 
ever, whereby  the  bargain  with  the  Canada  Company  became 
forfeited  and  annulled,  and  the  plaintiff  has  lost  the  use  of 
the  said  lands,  and  has  been  prevented  from  becoming  the 
purchaser  thereof  at  the  price  aforesaid,  and  has  lost  the 
improvements  made  by  him  on  the  said  land.  Second  count, 
for  a  messuage  and  lands  sold  and  conveyed  by  plaintiff  to 
defendant.  Plea  to  the  first  count :  did  not  promise.  To 
the  second  count :  that  the  plaintiff  did  not  sell,  &c.,  to 
the  defendant  the  unexpired  term  and  bargain.  To  the  whole 
declaration :  never  indebted.  Issue. 

The  case  was  tried  at  Stratford,  before  Burns,  J.,  in  Oc- 
tober, 1859.  The  lease  from  the  Canada  Company,  dated 
the  18th  July,  1849,  to  the  plaintiff  was  put  in,  demising 
No.  2,  10th  concession  Fullarton,  containing  100  acres,  to 
the  plaintiff  for  ten  years  from  the  1st  February  then  last 
past,  at  the  yearly  rent  of  £4  10s.,  with  a  covenant  by  the 
Company,  that  if  the  plaintiff  should  at  any  time  during  the 
term,  hut  not  later  or  otherwise,  pay  them  £93  15s.  over  and 
above  all  the  rent  due  up  to  the  day  of  payment,  they  will 
convey  the  said  land  to  him  in  fee.  A  witness  proved  that 
the  plaintiff  employed  him  to  procure  at  least  $220  from 
the  defendant,  to  enable  him  to  pay  for  this  land,  and  he 
went  and  saw  Mr.  Stewart,  who  acted  for  the  defendant 
about  the  business,  and  by  his  direction  the  plaintiff  execu- 
ted an  assignment  of  the  land  to  the  defendant.  John  Weir, 
a  son  of  defendant,  had  a  check  signed  by  Stewart  for 
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defendant,  to  pay  what  was  due  to  the  Canada  Company. 
The  money  was  sent  to  Toronto,  to  the  defendant,  together 
with  the  assignment,  that  he  might  get  the  deed  from  the 
Canada  Company's  office.  The  agreement  was  that  the 
plaintiff  was  to  allow  the  defendant  twenty  per  cent,  for  the 
money  in  the  meantime,  and  the  defendant  was  to  allow  the 
plaintiff  two  or  three  years  for  repayment,  just  as  the  defend- 
ant might  see  fit.  The  plaintiff  had  already  sold  fifty  acres 
of  his  lot,  and  the  proposition  to  Stewart  was  that  the  defend- 
ant should  have  the  other  fifty  acres  in  security.  The 
assignment  was  of  the  west  half  of  lot  No.  2,  10th  conces- 
sion of  Fullarton,  50  acres  ;  consideration  five  shillings.  It 
appeared,  however,  that  the  defendant  did  nothing,  and  in 
consequence  the  plaintiff  lost  the  right  of  purchase  from  the 
Canada  Company  at  £93  15s.  By  a  letter  from  Mr.  Wid- 
der,  the  company's  commissioner,  it  appeared  that  the  com- 
pany offered  to  sell  him  the  lot  at  $12  per  acre.  On  the 
defence  it  was  objected  that  there  was  nothing  in  writing  to 
bind  the  defendant.  Leave  was  reserved  to  move  for  a  non- 
suit on  this  ground.  Samuel  Stewart  was  called  as  a  witness 
for  the  defendant,  but  except  as  to  a  positive  denial  that  he 
was  the  defendant's  agent  to  make  contracts  of  this  descrip- 
tion, he  was  unable  to  give  any  precise  information.  He  said 
the  assignment  from  the  plaintiff  to  the  defendant  was  found 
a  few  days  before  the  trial  in  the  defendant's  office,  but  that 
he  (Stewart)  had  no  recollection  of  having  seen  it  before. 
He  stated,  however,  that  the  defendant  had  the  lease  with 
him  in  Toronto ;  and  he  could  not  say  that  he  did  not  give 
young  Weir  the  check  with  a  view  to  the  arrangement  being 
completed.  The  learned  judge  left  it  to  the  jury  to  say 
whether  the  defendant  did  in  fact  agree  as  the  plaintiff  has 
asserted.  At  the  close,  the  learned  judge  made  a  note  that 
the  check  was  produced,  dated  the  25th  January,  1859,  and 
Stewart  being  recalled  swore  that  the  defendant  was  in  the 
habit  of  signing  checks  in  blank  when  he  went  from  home ; 
that  the  check  produced  was  so  drawn,  and  was  filled  up  by 
him  (Stewart)  payable  to  John  Weir,  defendant's  son,  or 
order.  The  jury  gave  a  verdict  for  the  plaintiff.  Damages 
£81  5s. 

62  VOL.  IX. 
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In  Michaelmas  Term,  M.  C.  Cameron  moved  for  a  non- 
suit on  the  leave  reserved,  or  for  a  new  trial  on  the  law  and 
evidence. 

In  the  following  term,  C.  Robinson  shewed  cause.  He 
admitted  he  could  only  put  it  on  the  ground  that  the  defend- 
ant accepted  an  assignment  of  some  interest  in  land  from  the 
plaintiff,  and  in  consideration  thereof  agreed  to  pay  a  sum  of 
money  to  the  Canada  Company,  as  a  contract  merely  for  the 
payment  by  the  defendant  of  a  sum  of  money,  in  which  he 
was  not  to  become  the  purchaser  to  his  own  use  of  any  inte- 
rest in  land,  for  all  the  interest  to  be  acquired  from  the 
Canada  Company  was  for  the  benefit  of  the  plaintiff,  and 
that  the  contract  might  be  thus  put,  in  consideration  that 
the  plaintiff  would  pay  to  the  defendant  twenty  per  cent,  per 
annum,  for  the  loan  of  a  certain  sum  of  money,  and  would 
make  the  defendant  his  agent  to  procure  a  title  to  the  land  in 
question  for  the  benefit  of  the  plaintiff,  and  in  the  defend- 
ant's name,  in  order  that  the  defendant  might  be  secured  on 
such  land  for  the  payment  of  the  interest  and  of  the  loan ; 
he  (the  defendant)  promised  and  agreed  to  make  the  loan, 
to  accept  the  agency,  and  to  use  the  money  loaned  in  pro- 
curing such  title  from  the  Canada  Company.     He  cited 
Green  v.  Saddington,  7  E.  &  B.,  503  ;  Buttermere  v.  Hayes, 
5  M.  &  W.,  456 ;  Lord  Falmouth  v.  Thomas,  1  C.  E.  &  M., 
89 ;  Mechelen  v.  Wallace,  7  A.  &  E.,  49  ;  Vaughan  v.  Han- 
cock, 3  C.  B.,  766 ;  Wood  v.  Benson,  2  Cr.  &  J.,  94 ;  Kelly 
V.  Webster,  12  C.  B.,  283.     He  asked  leave  to  amend  his 
declaration  so  as  to  correspond  with  the  facts,  if  the  court 
should  be  of  opinion  that  the  plaintiff  could  recover. 

M.  0.  Qameron,  contra,  contended,  this  was  one  entire 
contract ;  a  part  of  it  was  a  reconveyance  by  the  defendant 
to  the  plaintiff  of  the  land  on  payment  of  the  loan  and  inte- 
rest, and  therefore  came  within  the  statute. 

Draper,  C.  J. — I  should  gladly  have  supported  this  ver- 
•  diet,  for  the  neglect  of  the  defendant  to  fulfil  this  verbal 
agreement,  and  to  pay  the  £93  15s.  to  the  Canada  Com- 
pany, by  the  stipulated  day,  seems  likely  to  cause  a  heavy 
loss  to  the  plaintiff,  as  the  Canada  Company  claim  a  consi- 
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derable  advance  from  the  plaintiff  upon  the  price  which  he 
was  to  have  paid  them,  and  unless  the  plaintiff  accepts  such 
terms  as  they  think  fit  to  offer,  he  perils  the  loss  of  all  the 
buildings  and  improvements — the  labour  of  ten  years.  But, 
however  hard  this  may  be,  we  cannot  fasten  the  liability 
upon  the  defendant  to  compensate  the  plaintiff,  unless  by  his 
contract  with  plaintiff  he  bound  himself  to  perform  that, 
the  nonperformance  of  which  has  occasioned  this  loss.  The 
verdict  is  moderate  in  amount  upon  the  evidence,  if  the  plain- 
tiff is  entitled  to  recover. 

The  case  appears  to  be  this.  The  plaintiff  had  a  lease  for 
ten  years  from  the  Canada  Company  of  a  lot  of  land,  for  a 
term  expiring  1st  February,  1859,  in  which  lease  was  con- 
tained a  covenant  by  the  Canada  Company  to  convey  the 
fee  simple  of  the  land  to  him  on  payment  of  £93  15s.,  at 
any  time  during  the  term,  "  hut  not  later  or  otheriuise."  He 
entered  into  a  verbal  agreement  with  the  defendant,  on  the 
25th  January,  1859,  to  assign  the  residue  of  the  term  to  him 
with  the  lease,  in  consideration  of  which  the  defendant  pro- 
mised to  pay  the  £93  15s.  to  the  Canada  Company,  and  to 
obtain  a  conveyance  of  the  fee  simple  in  his  own  name,  and 
to  convey  the  land  to  the  plaintiff  upon  repayment  of  the  sum 
advanced,  with  interest  at  the  rate  of  twenty  per  cent,  per 
annum.  The  time  for  such  repayment  was  not  absolutely 
fixed.  The  plaintiff  executes  the  assignment  of  the  lease, 
and  delivers  the  assignment  to  defendant,  together  with  the 
original  lease.  The  defendant  does  nothing,  unless  the  filling 
up  a  check  previously  signed  by  him,  on  his  own  banker, 
with  the  sum  and  the  name  of  his  own  son,  to  whom  or  to 
whose  order  the  money  is  made  payable,  amounts  to  any- 
thing. It  does  not  appear  on  the  evidence  for  what  purpose 
this  money  was  to  be  applied  by  the  son,  but  there  is  nothing 
to  shew  that  the  son  held  it  otherwise  than  as  agent  for  the 
defendant.  And  the  action  is  brought  for  damages  sus- 
tained by  the  plaintiff  for  this  breach  of  agreement  on  the 
part  of  the  defendant. 

The  cases  of  Cocking  v.  Ward,  and  Kelly  v.  Webster, 
appear  to  me  to  govern  this  case,  and  to  compel  us  to  make 
this  rule  absolute.     In  the  first  place,  the  contract  was 
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clearly  for  the  sale  of  an  interest  in  or  concerning  lands, 
as  the  first  act  done  hy  the  plaintiff  in  performance  of  his 
part  of  the  agreement  shews,  for  he  assigned  the  residue  of 
the  term,  the  indenture  of  lease,  and  all  his  rights  under  it 
to  the  defendant.  I  do  not  see  how  it  is  possible  to  separate 
that  act  from  the  residue  of  the  contract,  and  to  say,  there 
was  an  agreement  on  defendant's  part  distinct  from  it  to 
advance  money  and  obtain  the  deed  in  his  own  name.  In 
the  next  place,  the  plaintiff  would  in  reality  have  sustained 
no  injury,  if  it  were  not  that  he  was  to  have  the  fee  simple  of 
the  land  conveyed  to  him  by  defendant,  whenever  the  plain- 
tiff repaid  the  advance  to  be  made  by  the  defendant  to  the 
Canada  Company,  with  the  stipulated  interest,  and  unless, 
therefore,  the  contract  was  binding  upon  the  defendant  to 
convey  the  land  to  the  plaintiff  on  performance  on  his  part 
of  the  condition  of  repayment,  the  defendant's  failure  to  get 
a  title  from  the  Canada  Company  would  not  occasion  any 
loss  to  the  plaintiff ;  and  this  again  clearly  shews  the  contract 
related  to  the  sale  of  an  interest  in  or  concerning  lands.  I 
do  not  see,  therefore,  how  the  plaintiff  can  sustain  any  action 
against  the  defendant  founded  on  this  agreement,  as  there  is 
no  proof  that  it,  or  any  memorandum  or  note  thereof,  has  been 
signed  by  the  defendant,  the  party  whom  it  is  sought  to 
charge.  It  was  not  urged  that  the  evidence  sustained  the 
second  count,  nor  do  I  see  that  it  could  have  been  so. 

In  my  opinion,  therefore,  the  rule  must  be  made  absolute 
to  enter  a  nonsuit. 

Per  cur, — Rule  absolute. 


Forsyth  et  al.,  Executors  of  Gerrard,  v.  McIntosh. 

A.  purclijises  from  B.  a  lot  of  land  (to  which  B.  had  no  title)  and  conveyed 
it  to  C.  with  other  land,  taking  back  a  mortgage  for  the  balance  of  the 
purchase  money.  C.  ascertains  that  he  has  no  title,  and  claims  a  deduc- 
tion in  the  mortgage  money  on  that  account.  They  leave  the  matter  to 
arbitration,  and  a  deduction  is  made  by  the  arbitrators.  The  costs  of  the 
arbitration,  &c.,  amounting  to  £51  4s.  9d.  A.  has  to  pay.  lie  then  sues 
B.  for  the  purchase  money  of  the  lot,  and  claims  in  addition  these  costs. 

Held,  that  the  costs  incurred  were  the  consequence  of  his  own  act,  inas- 
much, as  if  he  had  not  sold  the  property  the  costs  would  not  have  been 
occasioned,  and  were  not  recoverable. 

Declaration  on  a  deed  dated  the  7th  of  July,  1835, 
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whereby  defendant  conveyed  to  Gerrard  the  south-easterly 
part  of  lot  No.  22,  3rd  concession  of  Harwich,  containing 
two  hundred  acres,  and  covenanted  that  he  was  seised  of  an 
absolute  and  indefeasable  estate  of  inheritance  in  fee  simple 
in  the  said  land. 

Breach. — That  defendant  was  not  then  or  at  any  time 
thereafter  seised  of  such  estate,  whereby  Gerrard  in  his 
lifetime  was  deprived  of  the  possession  of  the  said  land,  and 
also  lost  the  amount  paid  by  him  to  the  defendant  as  the 
purchase  money,  with  the  interest,  and  was  obliged  to  pay 
the  costs  of  certain  legal  proceedings  had  between  one 
Charles  Wood  (to  whom  Gerrard  had  conveyed  the  land) 
and  other  parties  claiming  and  having  title  thereto,  and 
him,  the  said  Samuel  Gerrard,  for  the  purpose  of  maintaining 
the  defendant's  title  thereto,  and  endeavouring  to  establish 
the  validity  thereof,  and  estimating  the  damages  to  be  paid 
by  Gerrard  to  the  said  Wood,  arising  from  his  said  convey- 
ance of  such  invalid  title,  and  whereby  Gerrard  was  also 
obliged  to  reimburse  to  Wood  the  amount  received  from 
him  as  the  purchase  money  of  the  land. 

Averment. — That  Gerrard  is  dead,  and  plaintiffs  are  his 
executors. 

Pleas. — 1.  Non  est  factum.  2.  That  defendant  was 
seised  of  an  absolute  and  indefeasible  estate  of  inheritance 
in  fee  simple.  3.  That  Gerrard  was  not  deprived  of  the 
possession  of  the  said  lands,  and  did  not  lose  the  amount  of 
the  purchase  money  thereof  as  alleged.  Issue. 

The  issues  were  tried  in  October  last,  at  Chatham, 
before  McLean,  J.  The  plaintiffs  put  in  and  proved  a  con- 
veyance in  fee  from  defendant  to  Samuel  Gerrard,  dated  the 
7th  of  July,  1835,  of  the  lot  mentioned  in  the  declaration, 
together  with  other  lands,  for  a  consideration  of  .£1000, 
containing  the  covenant  set  forth  in  the  declaration.  Next 
put  in  was  an  exemplification  of  letters  patent,  dated  the 
9th  of  March,  1804,  whereby  lot  No.  23,  (with  other  lots,)  in 
the  3rd  concession  from  Lake  Erie,  reckoned  from  the 
western  boundary  in  the  township  of  Harwich,  was  granted 
in  fee  to  Mrs.  Eleanor  McKellep.  It  was  proved  that 
Gerrard  claimed  from  a  Captain  Charles  Wood  a  part  of  the 
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purchase  money  for  the  lot  named  in  the  declaration  and 
other  lots,  all  which  Gerrard  had  conveyed  to  Wood,  and 
had  taken  back  a  mortgage  to  secure  part  of  the  purchase 
money.  Wood  resisted  th3  claim,  alleging  Gerrard' s  want 
of  title  to  this  particular  lot,  and  claiming  a  deduction  of 
what  he  was  to  pay  on  that  account.  The  matter  was  refer- 
red to  arbitration,  and  on  the  13th  of  December,  an 
award  was  made  which  recited  the  submission,  stating,  among 
other  things,  that  the  arbitrators  might  determine  whether 
Gerrard,  at  the  date  of  his  conveyance  to  Wood,  (29th  of 
September,  1843,)  had  any  title  to  the  said  lot,  and  if  not, 
the  value  thereof,  and  award  the  amount  to  be  deducted 
from  Gerrard's  claim.  And  also  by  which  of  them,  and  in 
what  proportion,  the  expenses  of  the  award  and  arbitration 
were  to  be  paid.  And  it  was  awarded  that  Gerrard  had  no 
title,  and  that  Gerrard  should  pay  Wood  a  certain  sum  of 
money,  and  that  the  expenses  of  the  award,  stated  to  be 
£37  15s.,  should  be  equally  borne  by  Gerrard  and  Wood. 
It  appeared  that  the  parties  claiming  this  lot  under  Mrs. 
McKellep  had  always  been  in  possession,  and  that  Wood  had 
never  been  able  to  get  possession.  Besides  the  half  of  the 
costs  of  the  award,  Gerrard  was  liable  to  his  own  attorney 
for  <£32  7s.  3d.,  costs  in  the  same  matter.  After  evidence 
given  of  the  value  of  this  lot,  the  jury  gave  a  verdict  for 
the  plaintiff  for  £245  6s.  9d.,  which  included  the  costs  of 
arbitration,  and  the  costs  due  to  Gerrard's  attorney,  £51  4s. 
9d.  The  learned  judge  reserved  leave  to  the  defendant  to 
move  to  reduce  the  verdict  by  this  sum  of  £51  4s.  9d. 

In  Michaelmas  Term  MeBride  obtained  a  rule  nisi  accor- 
dingly, and  in  Hilary  Term  following,  A.  Prince  shewed 
cause.  He  cited  Smith  v.  Compton,  3  B.  &  Ad.  407  ;  Clark 
V.  Robertson,  8  U.  C.  Q.  B.  370  ;  Stubbs  v.  Martindale,  7 
U.  C.  C.  PL  52. 

A.  Crooks,  contra,  cited  Smith  v.  Howell,  6  Exch.  730. 

Draper,  C.  J.— This  action  is  brought  by  the  executors 
of  the  covenantee  against  the  covenantor  to  recover  damages 
for  a  breach  of  covenant  for  good  title.    The  question  that 
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arises  is,  the  riglit  of  the  plaintiffs  to  recover  from  the  defen- 
dants certain  costs  which  their  testator  had  incurred  under 
the  following  circumstances  :  he  had  sold  all  the  land  pur- 
chased from  the  covenantor  to  one  W.,  and  had  taken  a 
bond  and  mortgage  so  secure  a  balance  of  the  purchase 
money.  The  title  to  this  land,  with  the  exception  of  one 
parcel,  appeared  to  be  undisputed,  and  as  to  that  one  parcel, 
the  covenantor  had  no  title,  and  consequently  Gerrard,  the 
covenantee,  could  convey  none  to  W.  The  latter,  therefore, 
claimed  a  reduction  in  the  sum  he  had  to  pay  Gerrard  equal 
to  the  value  of  the  parcel  of  land  which  did  not  pass,  and 
Gerrard  and  W.  referred  to  arbitrators  to  determine  whether 
Gerrard  had  title,  and  if  not,  what  was  the  value  in  question. 
They  awarded  against  Gerrard,  and  made  him  pay  half  of 
the  costs  of  the  arbitration.  These  costs  form  one  branch 
of  the  question  before  us,  and  the  costs  which  Gerrard  had 
to  pay  his  own  attorney,  as  between  attorney  and  client,  in 
finally  bringing  his  difference  with  W.  to  a  settlemqnt,  form 
the  other  branch. 

There  is  an  obvious  distinction  between  the  present  case 
and  that  of  Smith  v.  Compton.  There  the  costs  were 
incurred  in  an  action  brought  against  the  covenantee  by  the 
party  having  the  better  title  to  the  land,  which  action  the 
bovenantee  compromised,  having  no  defence.  Clark  v. 
Kobertson  is  similar,  the  court  expressing  an  opinion  that 
the  covenantee  could  recover  the  costs  of  an  ejectment  in 
which  the  party  having  title  paramount  recovered.  And  as 
it  appears,  the  decision  was  rested  upon  Smith  v.  Compton, 
it  must  cover  not  merely  the  costs  taxed  to  that  party,  but 
also  those  of  the  covenantee  to  his  own  attorney,  the  costs 
between  attorney  and  client.  The  case  of  Stubbs  v.  Martin- 
dale  decided  in  this  court  goes  no  farther.  But  in  this  case 
the  party  having  title  paramount,  has  never  had  occasion  to 
assert  it,  for  there  has  never  been  any  possession  or  act  on 
the  land  adverse  to,  or  inconsistent  with  it.  It  would  seem 
from  the  evidence  given  at  the  trial  that  at  the  time  W.  pur- 
chased from  Gerrard  the  covenantee,  parties  claiming  under 
the  better  title  were  in  possession  ;  that  W.  never  obtained 
possession,  and  of  course  never  could  be  evicted. 
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The  costs  in  question,  therefore,  have  not  been  occasioned 
by  defending  the  title  derived  from  the  covenantor  against 
a  better  title  ;  but  in  endeavouring  to  assert  and  enforce 
payment  by  a  purchaser  from  Gerrard  ;  which  purchaser 
resisted  solely  on  the  ground  that  Gerrard  had  no  title 
and  could  convey  none.  But  this  was  an  entirely  volun- 
tary act  on  Gerrard's  part,  and  not  one  forced  upon  him 
by  the  action  of  a  hostile  party  maintaining  an  adverse 
right.  Admitting  an  implied  contract  to  indemnify  to  arise 
from  a  covenant  for  good  title,  (as  to  which  I  express  no 
opinion,)  it  does  not  appear  to  me  that  by  any  reasonable 
intendment  that  doctrine  can  be  held  to  cover  such  an  in- 
demnity as  is  claimed  here.  If  Gerrard  had  made  no  sale 
to  W.,  his  own  right  to  recover  against  the  defendant  would 
have  been  limited  to  his  purchase  money  and  interest. 
I  do  not  see  how  he  can  give  himself  a  right  to  more  by 
entering  into  a  contract  with  a  third  party,  which  he  is 
unable  to  fulfil.  If  he  can  recover  costs,  which  are  the  con- 
sequence of  an  ineffectual  endeavour  to  enforce  that  contract, 
(and  in  that  light  I  view  this  reference,)  I  do  not  see  why 
he  might  not,  by  a  parity  of  reasoning,  recover  the  profits 
of  this  sale,  assuming  him  to  have  sold  for  a  higher  price 
than  he  paid  to  the  defendant.  Suppose  W.  had  paid  the 
purchase  money  in  full,  and  that  Gerrard  had  chosen  to  give 
a  conveyance  Avith  full  covenants,  on  which  W.  had  sued  him, 
and  had  recovered,  could  Gerrard  have  recovered  either 
the  amount  of  damages  to  which  W.  had  a  right  to,  or  the 
costs  of  that  action.  I  apprehend  clearly  that  he  could  not. 
Neither  of  these  claims  would  have  been  damages,  the 
necessary  or  proximate  result  of  the  now  defendant's  breach 
of  his  covenant.  They  would  be  justly  recoverable  from 
Gerrard,  because  he  had  entered  into  a  covenant  which  was 
broken,  but  would  have  been  too  remote  as  regards  the 
breach  of  the  defendant's  covenant  to  entitle  Gerrard  to 
recover  them  from  him. 

I  am  of  opinion  this  rule  should  be  made  absolute. 

Per  cur. — Rule  absolute. 
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MuNSON  V.  Municipality  of  Collingwood. 

School  teacher — Salary — Action  for — Mandamus. 

Held,  that  the  Municipal  Corporation  Act  does  not  authorise  the  acceptance 
by  the  treasiu'er  of  orders  for  school  teacher's  salary,  although  permitted 
to  pay  such  order  on  presentation,  nor  has  the  treasurer  authority  to  bind 
the  corporation  by  his  acceptance  of  orders. 

Held,  also,  that  the  board  of  school  trustees  of  a  town  have  authority  to 
levy  and  collect  a  rate  for  the  payment  of  school  teachers'  salaries  and 
expenses,  and  that  they  are  liable  in  an  action  for  such  expenses,  or  can 
be  compelled  by  mandamus  to  raise  the  money. 

The  declaration  contained  five  counts.  1st.  On  an  order 
made  by  the  chairman  of  the  board  of  school  trustees, 
directed  to  the  treasurer  of  the  defendants  requiring  him  to 
pay  plaintiff"  or  order  <£37  10s.,  which  order  defendants 
under  the  hand  of  their  treasurer  accepted.  2nd.  On  a 
similar  order  for  $150.  3rd.  For  money  had  and  received. 
4th.  That  plaintiff"  was  a  common  school  teacher  for  one  year 
next  before  the  10th  of  January,  1859,  in  the  town  of  Col- 
lingwood ;  that  on  the  28th  of  March,  1858,  the  trustees 
of  that  school  prepared  and  laid  before  the  defendants  an 
estimate  of  the  sum  they  judged  expedient  for  paying  the 
salary  of  the  plaintiff"  as  such  school  teacher  by  levying  and 
collecting  a  rate,  and  it  then  became  defendant's  duty  to 
provide  the  said  sum  in  manner  aforesaid.  That  the  trus- 
tees, on  the  10th  of  January,  1859,  gave  plaintiff"  an  order 
for  £37  10s.  on  the  treasurer,  being  plaintiff"s  salary  as 
aforesaid ;  yet  defendants  would  not  provide  that  sum,  or 
levy,  impose,  or  collect  a  rate  for  payment  thereof,  but 
wholly  neglected,  &c.  5th.  A  similar  count  to  the  fourth, 
for  the  plaintiff's  salary  for  six  months,  ending  the  4th  of 
July,  1859,  being  $150. 

Pleas. — 1st.  A  denial  of  the  defendant's  acceptance  of 
the  order  mentioned  in  the  first  count.  2nd.  Payment  to 
the  first  count.  3rd.  To  the  second  count  denial  of  the  de- 
fendants' acceptance  of  the  order.  4th.  To  the  third  count, 
never  indebted.  5th.  To  the  fourth  count,  that  the  defen- 
dants did  provide  the  sum  in  that  count  mentioned,  and  did 
levy,  impose  and  collect  a  rate  for  payment  thereof.  6th. 
To  the  5th  count,  similar  to  the  5th  plea.  7th.  To  the  fifth 
count,  that  on  receiving  the  estimate  of  the  school  trustees 
63  vol.  IX. 
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the  defendants  did  impose  a  rate,  and  delivered  the  roll  con- 
taining the  rate  so  imposed  to  the  collectors  of  the  town : 
that  the  time  passed  for  the  return  of  the  collector's  roll  has 
not  expired,  and  defendants  have  not  as  yet  received  the 
money.  Issues. 

The  trial  took  place  at  Barrie,  in  October,  1859,  before 
Sir  J.  B.  Robinson,  C.  J.  The  acceptance  by  the  treasurer 
of  the  corporation  of  the  town  of  Collingwood  of  the  orders 
set  out  in  the  first  and  second  counts  was  proved.  The 
clerk  of  the  defendants  produced  an  estimate  of  the  money 
to  be  raised  in  the  year  1858  for  school  purposes,  in  which 
the  plaintiff 's  salary  was  included,  and  he  said  a  by-law  was 
passed  to  raise  that  money,  but  on  its  being  produced  it 
appeared  to  be  a  by-law  to  raise  money  for  school  houses, 
library  and  apparatus,  and  it  appeared  that  the  sum  required 
for  school  teachers  was  raised  by  a  rate  imposed  by  resolu- 
tion. He  produced  the  minutes  of  the  council  of  the  19th 
of  April,  1858,  shewing  what  the  estimate  embraced ;  that 
money  was  levied.  He  also  produced  the  estimates  of  school 
moneys  required  for  the  year  1859,  w^hich  included  the 
teachers'  salary.  A  by-law  was  introduced  to  raise  that 
money  by  assessment,  but  had  not  yet  passed.  It  was  read 
a  second  time  on  the  25th  of  July,  1859,  and  since  then 
nothing  had  been  done.  A  small  portion  only  of  the  taxes 
for  1858  had  been  collected.  The  clerk  thought  enough  had 
been  collected  generally  on  the  roll  to  pay  the  teacher's  salary, 
but  he  could  not  say  whether  enough  of  the  rate  imposed  for 
that  purpose  had  been  collected.  The  chairman  of  the 
board  of  school  trustees  was  also  called.  He  stated  that  in 
1858,  the  first  year  of  the  incorporation  of  the  town  of 
Collingwood,  the  corporation  paid  people  employed  by  them 
on  the  streets,  &c.,  by  orders  on  the  treasurer,  and  those 
orders  got  into  circulation,  and  many  people  paid  their  taxes 
with  them,  so  that  enough  has  not  been  collected  in  money 
to  pay  the  school  teachers  :  the  government  grant  would  be 
received  by  the  end  of  June ;  the  rest  for  the  year  is  to  be 
raised  by  a  rate.  No  separate  rate  was  imposed  in  Colling- 
wood. The  government  grant  for  the  first  six  months  of 
1859  had  not  been  paid  to  defendants.    The  witness  was  a 
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member  of  the  town  council  of  Collingwood  as  well  as  chair- 
man of  the  board  of  school  trustees. 

On  the  defence  it  was  objected:  1st.  That  this  action  will 
not  lie  against  the  defendants.  2nd.  That  no  acceptance  bj 
defendants  was  proved. 

The  jury,  under  the  direction  of  the  learned  Chief  Justice, 
found  a  verdict  for  the  plaintiff  on  the  1st,  2nd,  4th,  and  5th 
counts,  and  £65  damages,  it  being  admitted  that  <£10  was 
paid,  and  for  the  defendants  on  the  third  count. 

In  Michaelmas  Term,  R.  A.  HarrisoTii  obained  a  rule  nisi 
to  arrest  the  judgment  on  the  Jst,  2nd,  4th  and  5th  counts, 
or  for  a  new  trial  on  the  law  and  evidence,  the  acceptance 
proven  not  being  under  the  seal  of  the  corporation,  and  the 
treasurer  having  no  authority  to  bind  them  by  his  acceptance, 
and  as  to  the  causes  of  action  set  forth  in  the  4th  and  5th 
counts,  that  the  plaintiff's  remedy  is  not  by  action. 

McMichael  shewed  cause  in  the  following  term.  He 
referred  to  the  Common  School  Act  of  U.  C.  13  &  14  Vic, 
ch.  48,  sec.  18,  subsec.  1,  and  sec.  24,  subsec.  6,  7,  &  8,  and 
Gibbs  V.  Trustees  of  the  Liverpool  Docks  (in  error)  3  H. 
&  N.  164. 

Harrison^  contra,  contended  the  action  would  not  lie,  that 
'the  plaintiff  had  a  remedy  under  16  Vic,  ch.  185,  sec.  22, 
subsec.  6,  and  a  mandamus  also  would  lie.  The  complaint 
in  the  4th  and  5th  counts  is  the  right  to  pass  a  by-law 
which  is  a  matter  between  the  school  trustees  and  these  de- 
fendants,— Tapping  on  Mandamus,  93  &  347.  Even  if  the 
treasurer  has  funds  he  holds  them  as  the  servant  of  the  cor- 
poration, and  must  apply  them  according  to  the  direction  he 
receives.  As  to  the  1st  and  2nd  counts,  no  authority  has 
been  shewn  for  the  treasurer  binding  the  municipal  corpora- 
tion of  which  he  is  a  member  by  his  acceptance. 

Draper,  C.  J.— The  School  Act  of  1850,  section  18  :  1st. 
Enacts,  that  it  shall  be  the  duty  of  the  municipality  of  each 
township  to  levy  such  sums  by  assessment  upon  the  taxable 
school  property  in  any  school  sections  for  the  purchase  of  a 
school  site,  the  erection,  repairs,  renting,  and  furnishing  of  a 
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school  house,  the  purchase  of  apparatus  and  text  books  for  the 
school,  books  for  the  library,  and  salary  of  the  teacher,  as  shall 
be  desired  by  the  trustees  of  such  school  section  on  behalf  of 
the  majority  of  the  freeholders  or  householders  at  a  public 
meeting.  Section  21. — The  council  of  each  incorporated 
town  in  Upper  Canada  shall  be,  and  is  hereby  invested,  and 
shall  be  subject  to  the  same  obligations  as  are  the  municipal 
council  of  each  county,  and  the  municipality  of  each  township 
by  the  18  &  27  sec.  of  this  act.  Section  24.— The  board  of 
school  trustees  for  each  town  are  constituted  a  corporation, 
and  it  shall  be  their  duty, 

Sixthly. — To  prepare  from  time  to  time,  and  lay  before 
the  municipal  council  of  the  town  an  estimate  of  the  sums 
which  they  shall  judge  expedient  for  paying  the  whole  or 
part  of  the  salaries  of  teachers,  for  purchasing  or  renting 
premises,  &c.,  and  it  shall  be  the  duty  of  the  council  of  such 
town  to  provide  such  sum  or  sums  in  such  manner  as  shall 
be  desired  by  the  said  boards  of  school  trustees. 

Seventhly. — The  board  of  school  trustees  may  levy  at 
their  discretion  any  rates  upon  the  parents  or  guardians  of 
children  attending  any  school  under  their  charge,  and  may 
employ  the  same  means  for  collecting  such  rates  as  trustees 
of  common  schools  in  any  townships  may  do  under  the  12th 
sec.  of  this  act. 

The  12th  section  authorises  the  trustees  of  every  school 
section  to  apply  to  the  treasurer  of  the  township,  or  employ 
their  own  lawful  authority  as  they  may  deem  expedient  for 
the  raising  and  collecting  of  all  sums  authorised  in  the  man- 
ner hereinbefore  provided  to  be  collected  from  the  freeholders 
and  householders  of  such  section^  by  rate  according  to  the 
valuation  of  taxable  property,  as  expressed  in  the  assessor's 
or  collector's  roll. 

Section  24.  Seventhly  continued. — Provided  always  that 
all  moneys  thus  collected  shall  be  paid  into  the  hands  of  the 
chamberlain  or  treasurer  of  such  town  for  the  common  school 
purposes  of  the  same,  and  shall  be  subject  to  the  order  of 
the  said  board  of  school  trustees. 

Eighthly. — To  give  orders  to  teachers  and  other  school 
officers  and  creditors  upon  the  treasurer  of  such  town,  for 
the  sum  or  sums  which  shall  be  due  them. 
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The  first  and  second  counts  are  rested  upon  the  pro- 
visions in  the  common  school  act  of  1850,  sec.  24.  Eighthly. 
The  giving  to  the  plaintiff  an  order  on  the  treasurer 
for  her  salary  is  sufficient  evidence  of  her  right  to  receive 
the  sum  therein  named.  The  treasurer's  duty  is  de- 
fined in  the  Consolidated  Statutes  of  Upper  Canada,  ch.  54, 
sec.  160,  to  be,  to  pay  out  the  moneys  belonging  to  the  cor- 
poration to  such  persons  and  in  such  manner  as  the  laws  of 
the  province  and  the  lawful  by-laws  or  resolutions  of  the 
council  direct. 

The  acceptance  by  the  treasurer  of  such  an  order  as  set 
forth  in  these  counts,  must  import  an  undertaking  to  pay  it 
to  the  person  entitled  according  to  its  terms.  The  duty  of 
the  treasurer  as  ofiicer  of  the  corporation  required  him  to 
pay,  but  the  statute  does  not,  in  terms  at  least,  authorise  him 
to  accept  such  an  order.  He  is  a  depository  of  the  corpora- 
tion and  school  moneys ;  these  or  similar  orders  would  be 
authorities  to  him  to  make  immediate  payment,  and  vouchers 
that  he  had  done  so ;  but  he  was  not,  so  far  as  I  can  see, 
authorised  to  turn  them  into  evidences  of  debt  on  the  part  of 
the  corporation,  and  against  them. 

The  evidence  given  at  the  trial  shews,  however,  that  a 
practice  had  grown  up  for  the  defendants  to  give  orders  on 
their  treasurer,  which,  when  he  had  accepted  them,  got  into 
circulation,  and  at  last  found  their  way  into  the  collectors' 
hands  in  paj^ment  of  taxes.  Such  a  practice  seems  to  me  at 
variance  with  the  spirit,  if  not  the  intention  of  the  municipal 
act,  (Consolidated  statutes,  U.  C,  ch.  54,  sec.  215,)  which 
enacts  that  no  council  shall  act  as  a  banker,  or  issue  any 
bond,  bill,  note,  debenture,  or  other  undertaking  of  any  kind 
or  in  any  form  in  the  nature  of  a  bank  bill  or  note,  or  in- 
tended to  form  a  circulating  medium,  or  to  pass  as  money, 
and  any  bond,  bill,  note,  debenture,  or  other  undertaking 
issued  in  contravention  of  this  section  shall  be  void.  The 
orders  drawn  by  the  defendants  themselves  upon,  and  ac- 
cepted by  the  treasurer  and  left  outstanding,  might  soon 
produce  the  mischief  this  enactment  was  intended  to  prevent, 
and  orders  drawn  by  other  bodies  or  parties  on  the  treasurer 
and  accepted  by  him,  would,  if  such  acceptance  was  binding 
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on  the  defendants,  tend  to  a  similar  result.  But  it  appears 
to  me  that  the  treasurer  had  no  legal  authority  to  bind  this 
municipal  corporation,  even  if  an  acceptance  of  these  parti- 
cular orders  under  their  corporate  seal  would  have  bound 
them,  on  which  it  is  unnecessary  to  pronounce.  I  think, 
therefore,  that  these  counts  founded  upon  orders  drawn  by 
the  board  of  school  trustees  upon  the  defendants'  treasurer, 
and  accepted  under  his  hand,  do  not  give  the  plaintiffs  a 
right  to  recover. 

The  fourth  and  fifth  counts  are  framed  in  tort ;  they  vary 
only  in  respect  to  the  period  for  which  the  plaintiff  was 
entitled  to  a  salary  as  school  teacher ;  the  one  setting  forth 
that  she  was  such  teacher  for  1858,  the  other  for  the  first 
six  months  in  1859.  Then  each  states  that  the  board  of 
school  trustees  did  prepare  and  lay  before  the  defendants  an 
estimate  of  the  sum  which  they  judged  expedient  for  the 
purpose  of  paying  the  whole  of  the  salary  (respectively)  by 
levying  and  collecting  a  rate  on  the  taxable  inhabitants  of 
the  town,  that  it  became  defendants  duty  to  provide  the  sum 
in  manner  aforesaid,  and  that  although  the  trustees  gave  the 
plaintiff  an  order  for  her  said  salary  so  required  to  be  levied 
and  raised  on  the  defendants'  treasurer,  yet  defendants 
would  not  provide  the  said  sum,  nor  levy,  impose,  or 
collect  a  rate  for  the  same,  but  neglected  and  refused  so 
to  do,  whereby  the  plaintiff'  is  deprived  of  her  said  salary. 

It  has  not,  I  believe,  been  actually  decided  whether  the 
board  of  school  trustees  of  a  town  have  "  lawful  authority," 
such  as  is  given  to  the  trustees  of  a  school  section  by  the 
13  &  14  Vic,  ch.  48,  sec.  12.  Ninthly.—And  by  16  Vic. 
ch.  185,  sec.  6,  to  raise  and  collect  moneys  for  school  pur- 
poses without  reference  to  the  municipal  corporation.  The 
first  section  of  16  Vic,  ch.  185,  is  large  enough  at  first  sight 
to  confer  the  authority,  though  the  13  &  14  Vic  certainly 
did  not  give  it.  By  the  first  section  it  is  enacted,  that  the 
board  of  school  trustees  in  each  town  shall,  in  addition  to 
the  powers  with  which  they  are  now  legally  invested,  possess 
and  exercise  as  far  as  they  shall  judge  expedient  in  regard 
to  such  town,  all  the  poivers  with  which  the  trustees  of  each 
school  section  are  or  may  be  invested  by  law,  in  regard  to 
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such  school  section.  In  the  case  of  The  School  Trustees  of 
Gait  V.  The  Municipality  of  Gait,  (13  U.  C.  Q.  B.  511,)  I  ex- 
pressed an  opinion  that  the  6th  section  of  that  act  of  16  Yic, 
did  not  extend  to  boards  of  school  trustees,  from  the  conflict 
that  a  contrary  conclusion  would  create  with  other  provisions 
of  the  school  acts  affecting  such  boards.  The  language  used 
in  the  first  section  shews  that  the  new  powers  are  in  addition 
to,  not  in  abrogation  of  the  powers  previously  possessed,  and 
still  less  of  duties  previously  imposed,  and  the  words,  "shall 
possess  and  exercise  as  far  as  they  shall  deem  expedient,'' 
seems  to  imply,  that  they  may  possess  a  power  and  yet  be 
under  no  obligation  or  duty  to  make  use  of  it. 

The  sixth  section  of  the  16  Tic.  has,  however,  no  applica- 
tion to  teachers'  salaries,  or  the  other  school  expenses  which 
under  section  12  of  13  &  14  Vic,  the  trustees  of  school  sec- 
tions had  power  to  raise  and  collect  by  the  employment  of 
"their  own  lawful  authority;"  and  in  the  case  of  The 
School  Trustees  of  Port  Hope  v.  The  Town  Council  of  Port 
Hope,  (4  0.  P.  U.  C.  418.)  Macaulay,  C.  J.,  was  disposed 
to  think  the  board  of  school  trustees  might  levy  a  rate  for 
such  purposes.  I  am  unable  to  make  a  consistent  construc- 
tion of  all  the  enactments  if  this  view  be  adopted,  but  it  has 
in  its  favour  the  consideration  that  it  tends  to  assimilate  the 
powers  and  duties  of  school  trustees  in  townships,  and  in 
cities  and  towns,  and  I  am  therefore  disposed  to  adopt  the 
suggestion  as  the  proper  mode  of  construing  the  statute. 

But  in  determining  that  the  board  of  trustees  could  them- 
selves have  raised  and  collected  the  sums  for  which  they 
laid  an  estimate  before  the  defendants,  it  appears  to  me  a 
great  obstacle  is  thrown  in  the  way  of  the  plaintiff's  recovery. 
Her  contract  was  with  the  board,  and  the  power  to  give  an 
order  on  the  treasurer  of  the  municipality  is  a  very  different 
thing  from  what  it  was  when  they  had  no  power  to  raise  the 
money  themselves.  It  appears  to  me,  that  if  no  order  had 
been  given  to  the  plaintiff  on  the  defendants'  treasurer,  it 
would  have  been  impossible  for  her  to  have  sustained  either 
the  fourth  or  fifth  counts,  and  I  feel  great  difficulty  in  hold- 
ing that  the  giving  the  order  vests  in  her  such  a  right  that 
she  can  treat,  the  non-compliance  Avith  the  requisition  of 
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the  board  of  trustees  as  a  breach  of  duty  for  which  she  can 
maintain  an  action.  If  such  a  consequence  follows  in  her 
case,  it  must  follow  in  the  case  of  every  other  school  officer 
and  creditor  of  the  board  whose  demand  was  included  in  the 
estimate  prepared  and  laid  before  the  defendants.  This 
alone  would,  I  think,  be  a  great  inconvenience,  while  at  the 
same  tim.e  the  board  of  trustees,  having  the  power  to  raise 
the  money,  would,  as  appears  to  me,  still  remain  liable  to 
the  different  claimants.  Besides,  it  appears  to  me,  it  cannot 
be  truly  said  that  this  alleged  damage  to  the  plaintiff  is  so 
immediately  connected  with  the  nonfeasance  of  the  defendants 
that  she  can  be  said  to  have  lost  her  salary  by  reason  thereof. 
If  I  am  right  as  to  the  board  of  trustees,  she  has  a  claim  on 
them,  and  if  an  action  would  not  be  maintainable,  I  should 
think  she  might  sustain  an  application  for  a  mandamus  to 
them  to  raise  the  money. 

Per  cur. — New  trial  without  costs. 


Bonner  v.  Moderwbll. 

Evidence — Surety — Competency  of  as  a  ivitness. 
Where  a  party  indemnified  a  sherilF  to  sell  goods  under  a  fi.  fa.  upon  an 

action  brought  against  the  sheriff  for  the  sale. 
Held,  that  such  party  was  not  a  competent  -witness,  he  being  the  party  on 

whose  behalf  the  action  was  brought. 
Held,  also,  that  his  co-bondsman  was  a  competent  witness. 

Trespass,  for  taking  two  mares,  two  fillies,  two  foals, 
one  heifer,  one  set  of  double  harness,  and  one  halter,  with  a 
count  in  trover  for  the  same  goods. 

Pleas. — 1.  Not  guilty.  2.  Goods  not  the  plaintiff's. 
3.  Justification,  that  Samuel  Jones  recovered  against  James 
Bonner,  in  the  Queen's  Bench,  a  judgment  for  £28  lis.  5d. 
in  assumpsit,  and  issued  a  writ  offi.fa.,  directed  to  defend- 
ant, commanding  him  to  levy  of  the  goods  and  chattels  of 
James  Bonner,  by  virtue  whereof  defendant  took  the  goods 
in  the  first  count  mentioned,  being  the  goods  of  James  Bon- 
ner, and  afterwards  sold  the  same.  The  same  pleas  are 
repeated  to  the  second  count. 

The  trial  took  place  at  Stratford,  in  October  last,  before 
Burns,  J.    A  seizure  of  the  goods  in  question  was  proved 
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to  have  been  made  in  May,  1859,  on  ?ifi.fa. — Samuel  Jones 
v.  James  Bonner.  The  seizure  was  made  at  James  Bonner's. 
The  plaintiff  was  then  working  the  mares.  The  bailiff 
informed  him  what  his  business  was,  and  that  he  seized  the 
mares.  Plaintiff  claimed  the  mares  as  his,  and  said  all  the 
other  property  was  his  father's  (James  B.)  The  bailiff 
seized,  and  afterwards  sold  the  whole,  and  the  plaintiff  gave 
notice  forbidding  the  sale.  The  mares  were  bought  in  for 
plaintiff  by  one  Samuel  Whaley.  The  bailiff  swore  that  a 
week  before  the  seizure  the  plaintiff  told  him  these  mares 
belonged  to  his  father.  Plaintiff  and  his  father  lived  toge- 
ther on  the  farm.  The  plaintiff  proved  that  one  of  the 
mares  was  acquired  in  1857  by  a  trade,  the  plaintiff  giving 
in  exchange  a  horse  he  had  got  from  one  Henderson,  and 
afterwards  the  mare  was  used  in  working  a  thrashing  ma- 
chine which  the  plaintiff  had  in  partnership  with  third 
parties.  He  also  gave  evidence  that,  in  1856,  he  purchased 
the  other  mare  and  harness  from  his  father,  paying  him  by 
degrees  as  he  could ;  he  then  began  to  work  on  his  own 
account,  working  the  thrashing  machine :  that  the  mare  was 
in  foal  then,  and  had  afterwards  one  of  the  colts  seized : 
that  he  got  the  heifers  from  one  John  Bae  :  that  he  had 
taken  up  some  land  in  1854,  which  he  sold  in  order  to  pay 
Henderson  for  the  horse.  The  land  was  lot  No.  2,  8tli 
concession  of  Mornington,  which  the  plaintiff  took  as  a 
squatter,  and  sold  his  right  to  one  Bruce,  taking  his  notes 
for  $216.  Whaley  represented  at  the  trial  that  he  pur- 
chased the  two  mares  and  two  colts  at  the  sale,  for  $72 : 
that  they  were  his,  but  he  allowed  plaintiff  to  use  them  until 
he  wanted  them.  The  heifer  was  transferred,  to  pay  for 
thrashing  done  by  plaintiff  and  the  Whaleys  in  partnership, 
but  James  Bonner  demanded  the  payment  and  bargained 
about  taking  the  heifer.  For  the  defence,  Samuel  Jones 
was  called,  w^ho  stated  that  he  was  the  execution  creditor, 
and  had  indemnified  the  sheriff  for  seizing  and  selling. 
The  learned  judge  rejected  him  as  an  incompetent  witness. 
Another  person,  who  had  joined  in  the  indemnity  to  the 
sheriff,  was  also  tendered  as  a  witness  and  rejected.  Some 
evidence  of  declarations  of  James  Bonner,  in  June,  1858, 
64  VOL  IX. 
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that  he  had  not  assigned  his  property  to  his  sons,  was 
received  without  objection.  It  was  left  to  the  jury  to  say 
whether  the  property  belonged  to  the  plaintiff  or  his  father. 
They  found  for  plaintiff,  and  gave  him  damages  £39  5s. 

In  Michaelmas  Term,  McBride  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  verdict  was  contrary  to 
the  weight  of  evidence,  and  that  the  learned  judge  improperly 
rejected  the  evidence  tendered  at  the  trial,  and  upon  two 
affidavits — 1.  Of  Samuel  Jones,  that  James  Bonner,  the 
father,  was  the  purchaser,  in  the  autumn  of  1857,  together 
with  George  Whaley  and  Thomas  Whaley,  of  the  thrashing 
machine  spoken  of  at  the  trial.  That  in  March,  1859,  the 
plaintiff  told  him  that  the  cattle,  &c.  in  question  in  this  suit, 
belonged  to  his  father  James  Bonner:  that  shortly  after  the 
purchase  of  the  horse  from  Henderson,  James  Bonner  said 
he  had  purchased  it,  and  had  given  a  cow  in  part  payment, 
which  cow  the  deponent  knew  belonged  to  James  Bonner. 
2.  Of  Charles  Bruce,  that  in  November,  1854,  he  purchased 
from  William  Whaley  all  his  right,  &c.,  to  lot  No.  2,  8th 
concession  of  Mornington,  for  <£54 ;  and  paid  by  a  silver 
watch,  X4 ;  two  promissory  notes,  one  for  .£15,  one  for 
£16,  and  ^19  in  cash  :  that  he  has  paid  those  notes :  that 
the  said  Whaley  and  plaintiff  told  him  the  plaintiff  had  no 
interest  in  or  title  to  the  lot :  that  Whaley  was  a  squatter 
on  that  lot,  and  also  upon  lot  No.  2,  7th  concession  of  Morn- 
ington :  that  the  Crown  land  agent  would  not  sanction 
Whaley's  application  for  both  lots,  and  then  Whaley  as- 
signed his  claim  to  lot  No.  2,  8th  concession,  to  the  plain- 
tiff, who  assigned  the  same  to  Bruce  the  deponent :  that  the 
plaintiff  was  present  when  Bruce  bought  from  Whaley,  and 
represented  that  Whaley  was  entitled  to  the  purchase 
money,  nor  has  any  part  of  it  been  ever  claimed  by  him  or 
his  father. 

In  Hilary  Term,  C.  Robinson  shewed  cause.  He  filed, 
1.  The  plaintiff's  affidavit,  that  in  the  summer  of  1854  he 
squatted  upon  lot  No.  2,  8th  concession  of  Mornington,  (by 
the  advice  of,  and  in  company  with  one  William  Whaley,) 
and  got  his  name  entered  on  the  books  of  the  Crown  land 
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agent  as  intending  purchaser :  that  about  the  time  he  took 
up  the  lot,  he  agreed  with  William  Whalej  that  if  he  sold 
the  lot  he  would  pay  Whaley  one-half  the  price  ;  if  he  kept 
it,  he  would  pay  Whaley  nothing  :  that  he  sold  it  to  Bruce 
for  $216,  paid  thus :  a  silver  watch  at  £4,  which  he  received 
from  Bruce  and  has  still ;  £4  in  cash  ;  a  promissory  note, 
payable  to  himself,  for  £15 ;  a  note  for  £15,  payable  to 
Whaley,  and  £16  in  cash  which  Bruce  was  unable  to  pay, 
and  gave  his  note  instead  to  William  Whaley,  which  note 
Whaley  handed  to  plaintiff,  who  settled  with  him  for  his 
half  of  it:  that  Bruce  paid  the  first  note  for  .£15  to  S. 
Whaley,  for  plaintiff:  that  Whaley  transferred  his  note 
received  from  Bruce  for  £15  to  one  Trow,  who  at  the  same 
time  sued  for  it  and  for  the  note  for  £16,  on  which  a  bal- 
ance was  due,  though  he  had  no  interest  in  it :  that  all  the 
notes  have  been  paid  :  that  Bruce  knew  plaintiff  was  the 
only  party  who  had  any  claim  or  interest  in  the  note,  and 
that  plaintiff  never  told  him  he  had  no  interesting:  that 
plaintiff  placed  his  note  for  XI 5  and  his  note  for  £16  in  the 
hands  of  the  clerk  of  the  Division  Court  for  collection,  by 
whom  the  same  was  collected  for  plaintiff :  that  the  thrash- 
ing machine  was  bought  at  auction  by  one  Coulter,  who  sold 
it  to  plaintiff,  George  Whaley  and  Thomas  Whaley,  and  that 
James  Bonner  has  never  been  the  owner  of  any  part  thereof : 
that  in  the  spring  of  1856  he  bought  a  horse  from  John 
Henderson  for  $130  and  paid  him  in  full,  principally  out  of 
the  proceeds  of  the  lot :  that  in  the  fall  of  1856  he  bought 
one  of  the  mares  and  the  double  harness  from  his  father  for 
$130,  and  paid  him  $37  in  the  following  winter,  and  $93 
in  the  second  winter :  that  the  Henderson  horse  was  traded 
off  for  the  other  mare  :  that  he  got  the  heifer  from  one  John 
Rae,  as  payment  for  thrashing  done  with  the  machine  : 
that  the  fillies  and  foals  are  the  produce  of  the  mares  since 
he  (plaintiff)  became  owner  of  them :  that  since  the  fall  of 
1856  James  Bonner  has  never  owned  the  goods,  &c.,  or  any 
of  them  :  that  he  never  told  Samuel  Jones  that  the  goods  in 
question  in  this  action  were  the  goods  of  James  Bonner. 
2.  The  affidavit  of  George  Whaley,  which  confirms  the  plain- 
tiff's as  to  the  thrashing  machine  and  the  trading  of  the 
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Henderson  horse  for  one  mare.  3.  The  affidavit  of  Samuel 
Whalej,  which  confirms  the  plaintiff's  statement  as  to  the 
sale  of  the  lot  to  Bruce  and  the  collection  of  the  two  notes 
for  £15  and  £16  in  the  name  of  Trow,  and  states  that  since 
the  fall  of  1856  the  plaintiff  has  been  working  on  his  own 
account,  independent  of  his  father  ;  and,  lastly,  the  affidavit 
of  James  Bonner  the  father,  substantiating  the  plaintiff's 
statements  in  most  particulars.  He  cited  Hughes  v.  Hughes^ 
15  M.  &  W.  701,  and  distinguished  Boyle  v.  Wiseman,  10 
Exch.  647.  Cited  also  Hitchcock  v.  Cronkite,  15  U.  C. 
Q.  B.  157 ;  Municipality  of  King  v.  Hughes,  17  U.  C.  Q. 
B.  253. 

Draper,  C.  J. — As  regards  the  affidavits,  those  filed  by 
the  plaintiff  on  shewing  cause  neutralise  the  statements  on 
which  the  rule  nisi  was  granted,  and  comparing  both  with 
the  evidence  taken  at  the  trial,  leave  no  sufficient  ground  for 
disturbing  the  verdict.     We  must  therefore  examine  the 
objection  taken  at  the  trial,  on  account  of  the  rejection  of 
evidence.     Two  witnesses  were  offered  on  behalf  of  the 
defence.    One  of  them  was  the  creditor,  Samuel  Jones,  upon 
whose  execution  the  sheriff  seized,  and  had  given  a  bond  of 
indemnity  to  the  sheriff.    The  other,  John  Jones,  was  a 
surety  in  the  same  bond  of  indemnity.     Mr.  Robinson 
argued  that  the  defendant,  to  entitle  him  to  be  relieved  on 
that  ground,  should  have  shewn  for  what  purpose  these 
witnesses  were  tendered,  and  that  they  could  give  evidence 
material  to  the  issue,  and  that  the  court  will  not  grant  a 
new  trial,  although  a  competent  witness  has  been  rejected, 
without  at  least  the  latter  fact  is  established.    I  have  not 
met  with  any  authority  sustaining  this  proposition,  and 
Boyle  and  Wiseman,  though  distinguishable  as  pointed  out 
by  Mr.  Robinson  in  some  respects,  rather  militates  against  it. 
*    The  objection  is  to  the  ruling  of  the  learned  judge  in  reject- 
ing the  witness,  and  that  decision  of  his  was  quite  independ- 
ent of  the  nature  of  the  testimony  which  the  witness  might 
give.    It  is  true  Alderson,  B.,  in  Hughes  v.  Hughes,  (15 
M.  &  W.  704,)  says,  "  Where  evidence  has  been  improperly 
rejected  or  admitted,  the  court  will  not  grant  a  new  trial,  if 
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with  the  evidence  rejected  a  verdict  given  for  the  party  offer- 
ing it  would  be  clearly  against  the  weight  of  evidence  ;  or  if, 
without  the  evidence  received,  there  be  enough  to  warrant 
the  verdict,"  referring  to  Doe  v.  Tyler,  (6  Bing.  564,) 
and  Crease  v.  Barrett,  (1  C.  M.  &  R.  919.)  But  the 
latter  case,  which  was  in  illustration  of  rejecting,  it  was 
documentary  evidence  which  was  ruled  to  be  inadmissible, 
not  a  witness  held  to  be  incompetent.  I  think,  therefore, 
the  objection,  as  now  raised,  is  open  to  the  defendant.  The 
question  arises  on  our  evidence  act,  16  Vic,  ch.  19,  the 
first  section  of  which  enacts  that  no  person  offered  as  a 
witness  shall,  by  reason  of  incapacity  from  crime  or  interest, 
be  excluded  from  giving  evidence ;  but  this  does  not  render 
competent  any  party  to  any  suit  individually  named  in 
the  record,  nor  "  any  person  in  whose  immediate  or  indi- 
vidual behalf  any  action  may  be  brought  or  defended, 
either  wholly  or  in  part."  The  same  language  is  used 
in  the  imperial  statute  6  &  7  Vic,  ch.  85,  (1843,)  which 
continued  in  force  until  September,  1851,  when  the  14  &  15 
Vic,  ch.  99,  came  into  force.  Some  of  the  decisions 
during  that  interval  bear  strongly  on  the  present  question. 
In  Hearne  v.  Turner,  (2  C.  B.  535,)  Maule,  J.,  in  illustration  of 
the  meaning  of  the  words,  "  in  whose  immediate  behalf  any 
action  may  be  defended,"  says,  "if  on  the  voir  dire  Mytton 
had  said,  '  I  directed  Turner  to  obtain  possession  of  the  notes 
for  me,  and  agreed  to  indemnify  him  against  the  conse- 
quences of  any  action  that  might  be  brought  against  him  for 
so  doing,'  then  he  would  have  been  the  person  on  whose 
immediate  behalf  the  action  was  defended."  In  Sage  v.  Robin- 
son, (3  Exch.  142,)  which  was  an  action  for  money  had  and  re- 
ceived, one  Smith  who  claimed  the  money  was  called  as  a 
witness  for  defendant,  and  stated  on  the  voir  dire  that  he 
indemnified  the  defendant ;  that  defendant  said  at  first  he 
would  defend  the  action,  and  Smith  said  he  would  share  the 
loss.  The  judge  at  the  trial  and  the  court  in  banc  held  that 
he  was  a  competent  witness.  During  the  argument.  Pollock, 
C.  B.,  said,  whenever  the  witness  would,  under  the  old 
law,  have  been  rendered  competent  by  a  release,  he  is  now 
competent  without  one  ;  that  I  consider  a  good  test."  In 
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the  report  of  the  same  case  12  Jur.,  1054,  Parke^  B.,  says, 
"In  order  to  shew  this,  witness  incompetent,  I  think  you 
must  make  out  that  he  has  such  a  joint  interest  in  the  sub- 
ject matter  of  the  action,  as  would  render  declarations  of 
his  evidence  against  the  defendant.  Since  the  6  &  7  Yic,  ch. 
85,  the  merely  giving  an  indemnity  against  costs  does  not 
identify  a  man  with  an  action  so  as  to  let  in  his  declarations  ; 
and  the  question  therefore  is,  has  there  been  an  agreement 
between  this  witness  and  the  defendant  jointly  to  employ 
the  attorney  and  defend  this  action." 

I  have,  with  some  hesitation,  after  examining  the  cases, 
brought  myself  to  the  conclusion,  that  Samuel  Jones,  the 
execution  creditor,  was  properly  rejected  as  a  person  on 
whose  individual  behalf  the  action  was  defended,  as  I  infer 
from  what  appears  that  he,  in  reality,  defends  in  this  case. 
But  as  to  the  other  witness,  who  was  merely  a  surety,  Avhe- 
ther  applying  either  of  the  tests  suggested  in  Sage  v.  Rob- 
inson, or  acting  on  the  ground  pointed  out  by  3fatile,  J.,  in 
Hearne  v.  Turner,  I  think  he  was  clearly  competent,  and 
therefore  there  must  be  a  new  trial  without  costs. 

See  Sinclair  v.  Sinclair,  13  M.  &  W.  640  ;  Wheeler  v. 
Senior,  1  C.  &  K.  293 ;  Wilson  v.  Maynay  1  C.  &  K. 
291  ;  Cupper  v.  Newark,  2  C.  &  K  24 ;  Hart  v.  Stevens, 
6  Q.  B.  93T;  Hill  v.  Kitching,  3  C.  B.  299;  Hearne 
v.  Turner,  2  C.  B.  535  ;  Sage  v.  Robinson,  12  Jur.  105  i  ; 
3  Ex.  142 ;  Belcher  v.  Brake,  2  C.  &  K.  658 ;  Thorpe  v. 
Barber,  5  C.  B.  675;  Haddrick  v.  Heslop,  12  Q.  B.  267  ; 
Black  V.  Jones,  6  Ex.  213  ;  Colombine  v.  Penhall,  13  Q. 
B.  128  ;  Melhuish  v.  Collier,  15  Q.  B.  878 ;  Clark  v.  Bell,  12 
Jur.  44. 

Pe7'  cur. — Rule  absolute  without  costs. 


Mills  v.  Davis. 

Infant — Conveyance  hy — Voidable  not  void. 
Held,  that  a  conveyance  made  by  an  infant  is  only  voidable,  and  not  ab 
initio  void. 

Ejectment  (writ  issued  16th  June,  1859)  for  the  south- 
westerly or  south  quarter  of  lot  No.  6,  9th  concession  of 
East  Flamborough. 
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Defence  for  the  whole.  The  claimant  gave  notice  that  he 
claimed  as  assignee  of  a  mortgage,  dated  15th  March,  1858, 
made  by  defendant  to  one  William  Davis,  and  by  him 
assigned  to  one  Nelson  Mills,  and  by  him,  on  6th  May, 
1858,  assigned  to  claimant.  Defendant,  besides  denying 
claimant's  title,  asserts  that  at  the  time  of  the  making  the 
mortgage,  and  each  and  every  assignment  thereof  stated  in 
claimant's  notice,  the  said  William  Davis  was  an  infant 
under  21  years  of  age. 

At  the  trial,  at  Hamilton,  in  November,  1859,  before  Sir 
J,  B,  MoMnson,  0.  J.,  the  plaintiff  established  the  title  set 
out  in  his  notice  of  claim. 

On  the  defence,  it  was  proved  that  William  Davis  was 
born  in  May,  1838. 

The  learned  Chief  Justice  directed  a  verdict  for  the  plain- 
tiff, with  leave  to  defendant  to  move  to  enter  a  nonsuit. 

In  Michaelmas  Term,  O'Reilly^  Q.  C,  obtained  a  rule 
nisi  to  enter  a  nonsuit  pursuant  to  leave  reserved. 

In  Hilary  Term,  Freeman^  Q.  C,  shewed  cause.  He 
referred  to  Macpherson  on  Infancy  465  ;  Co.  Litt.,  171  b. ; 
Wittingham's  Case,  8  Rep.  43 ;  Zouch  v.  Parsons,  3  Bur. 
1794. 

O'Reilly,  Q.  C,  contra,  cited  2  Preston  on  Conveyancing 
248 ;  2  Coke's  Inst.  673. 

Drapek,  C.  J. — In  Allen  v.  Allen,  (4  Irish  Eq.  Rep.  472,) 
Sir  Edward  Sugden,  then  Lord  Chancellor  of  Ireland, 
adopts  and  confirms  to  the  fullest  extent  the  principal  laid 
down  in  Zouch  v.  Parsons,  that  a  deed,  such  as  we  have  now 
under  consideration,  executed  by  an  infant,  was  voidable 
only,  and  not  void.  Now  the  defence  is  rested  exclusively 
on  the  ground  that  it  was  void  ah  initio. 

The  decision  in  Zouch  v.  Parsons  was  rested  to  a  great 
extent,  by  Lord  Mansfield,  on  the  ground  of  benefit  to  the 
infant.  But  Sir  Edivard  Sugden  carries  it  further,  resting 
also  on  the  doctrine  in  Parkins,  sec.  12,  to  which  Lord 
Mansfield  also  refers. 

Founded  upon  these  authorities,  I  think  it  unnecessary  to 
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discuss  this  case  at  length.  I  am  prepared  at  once  to  de- 
chire  this  deed  of  the  infant  to  be  voidable  only,  and  it  has 
not  been  avoided.  As  was  intimated  in  Zouch  v.  Parsons, 
so  it  may  be  said  here,  that  even  if  the  infant  took  any  step 
after  coming  of  age,  that  the  circumstances  would  enable  a 
court  of  equity  to  compel  this  defendant  and  the  infant  to 
do  what  is  right. 

I  think  the  rule  should  be  discharged. 

Per  cwr.-— Rule  discharged. 


Patton  v.  -Foy. 

Chattel  mortgage — Furniture  and  apparel  of  steamboat — Registry  under  Chat 
tel  Mortgage  Act  not  necessary. 

Held,  that  the  furniture,  glass,  crockery,  table  linen,  beds,  &c.,  &c.,  on 
board  a  steamboat  used  for  carrying  passengers  on  lake  Ontario,  com- 
prised part  of  the  apparel  and  furniture  of  such  a  vessel,  and  passed 
under  a  chattel  mortgage  by  the  words  apparel  furniture,  without  regis- 
try in  the  office  of  the  clerk  of  the  county  court,  there  being  no  visible 
change  of  possession. 

Held,  also,  that  there  is  nothing  in  the  charter  of  the  Bank  of  British  North 
America  which  prevented  their  becoming  parties  as  creditors  to  an  as- 
signment, made  to  a  trustee,  for  the  general  benefit  of  creditors. 

Interpleader  issue  to  try  whether  certain  goods,  taken 
in  execution  by  the  sheriff  of  Wentworth  on  ?i  fi.  fa.  tested 
3rd  December,  1858,  and  delivered  to  the  sherilf  on  the  4th 
December,  1858,  on  a  judgment  recovered  by  defendant 
against  Best,  Benner  and  Brown,  were  the  property  of 
plaintiff  as  against  defendant. 

At  the  trial,  at  Hamilton,  before  Sir  J.  B.  Hobinson,  C. 
J.,  in  October,  1859,  a  verdict  was  taken  for  the  plaintiff, 
by  consent,  with  leave  to  defendant  to  move  to  enter  a 
verdict  for  him,  if  the  court  should  be  of  opinion  on  a 
consideration  of  the  evidence,  that  he  was  entitled  to  succeed. 

The  articles  in  dispute  were  the  furniture,  comprising 
glass  and  crockery,  chairs,  tables,  sophas,  mattresses,  bed- 
ding, lamps,  table  linen,  towelling,  carpets,  oilcloths,  look- 
ing-glasses, candlesticks,  knives  and  forks,  plate,  spoons, 
forks,  &c.,  &c.,  which  belonged  to  and  were  on  board  of  the 
steamboat  Europa,  and  which  were  seized  on  the  execution 
on  2nd  May,  1859,  being  then  on  the  boat.  The  Europa 
was  registered  in  the  names  of  Best,  Benner  and  Brown,  on 
2Gth  March,  1866,  in  pursuance  of  an  agreement  with  and 
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by  authority  of  the  shareholders  of  this  boat,  of  whom  there 
were  many.  The  shareholders  authorised  these  trustees  to 
borrow  money  on  the  security  of  the  boat,  and  on  2nd  June, 
1856,  by  mortgage  of  that  date,  they,  as  such  trustees,  and 
for  the  consideration  therein  expressed,  did  "  bargain,  sell, 
assign,  transfer  and  set  over,"  unto  James  Coleman,  his 
executors,  &c.,  all  that  steamer  or  vessel  called  the  Eu- 
ropa,  now  lying  at  the  Port  of  Toronto,  with  all  and  singular 
the  masts,  sails,  standing  and  running  rigging,  ropes,  an- 
chors, cables,  boats,  oars,  tackle,  apparel  furniture^  ma- 
chinery and  appurtenances  whatsoever  to  the  said  steamer 
or  vessel  belonging  or  appertaining,  to  have  and  to  hold  the 
same  unto  and  to  the  use  of  the  said"  James  Coleman,  &c., 
with  a  proviso  for  redemption  and  a  power  of  sale  on  default. 
This  mortgage  was  registered  by  the  collector  of  customs, 
2nd  June,  1856. 

On  3  st  May,  1857,  Coleman  executed  an  assignment  to 
the  plaintiif,  which  recited  that  he  was  indebted  to  the  Bank 
of  British  North  America,  to  the  Commercial  Bank  and  the 
Bank  of  Upper  Canada,  and  various  other  persons,  and  to 
secure  the  Bank  of  British  North  America  first,  and  the 
other  banks  and  creditors  rateably  afterwards ;  and  in  con- 
sideration of  5s.,  he  granted,  bargained,  sold,  assigned  and 
set  over  unto  the  plaintiif,  his  heirs,  executors,  administra- 
tors and  assigns,  all  and  singular,  &c.,  the  mortgages  on  the 
schooners  Perseverance  and  Lochiel,  'and  on  the  steamer 
Europa,  and  all  moneys  thereby  secured  and  made  payable^ 
and  all  benefit  and  advantage  thereof,  and  all  the  estate, 
right,  title  and  interest  of  him  (Coleman)  in  and  to  the 
said  schooners  and  steamer  ;  and  the  plaintiff  was  appointed 
Coleman's  attorney  for  the  purposes  of  the  assignment. 
The  declaration  of  ownership  and  certificate  of  registration 
are  recited  in  this  deed.  There  was  a  schedule  attached  which 
was  particularly  referred  to  in  the  assignment,  and  which,  in 
regard  to  the  steamer  Europa,  was  as  follows:  "Mortgage 
upon  steamer  Europa,  made  by  Richard  Benner,  Michael 
Wilson  Brown  and  Thomas  Noakes  Best,  trustees  of  the 
property  in  the  steamboat  or  vessel  Europa,  to  James  Cole- 
man, upon  the  steamer  and  all  the  engines,  machinery,  rig- 
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ging  and  appurtenances,  upon  wliich  mortgage  there  is  now 
due  the  sum  of  30,506  dollars  and  44  cents,  with  interest 
from  the  15th  day  of  January  last."  Trusts  for  the  pay- 
ment of  Coleman's  creditors,  giving  preference  to  the  Bank 
of  British  North  America,  were  declared.  Another  inden- 
ture, bearing  date  the  26th  November,  1857,  was  also  exe- 
cuted between  Coleman  and  the  plaintiff,  reciting  that  it  had 
been  agreed  (with  the  consent  of  all  Coleman's  creditors  who 
had  executed  his  assignment)  that  all  his  creditors  should 
share  alike  in  his  estate,  and  then  declaring  "that  the  trust 
contained  in  the  said  recited  indenture  of  the  first  day  of 
May  last,  for  the  payment  of  the  liabilities  of  the  said  James 
Coleman  to  the  Bank  of  British  North  America,  shall  be 
extended  to  and  shall  operate  and  take  effect  for  the  benefit 
of  all  the  creditors  of  the  said  James  Coleman,  including 
the  said  bank  pari  passit,  and  without  preference  or  priority 
of  payment ;  and  all  the  creditors  of  the  said  Coleman,  in- 
cluding the  said  bank,  shall  stand  in  the  same  position  in 
regard  to  the  said  trust  estate  as  the  said  bank  occupied 
after  the  execution  of  the  deed  of  the  1st  day  of  May  last." 

The  Europa  was  a  steamer  of  the  largest  class,  employed 
in  carrying  passengers  and  freight  on  lake  Ontario.  She 
was  so  used  in  1859,  until  June  or  July ;  and  in  1856-T  and 
1858,  though  not  during  the  whole  of  the  season.  The  things 
seized  were  all  necessary  for  a  steamboat  so  employed,  and  in 
the  judgment  of  a  person  used  to  that  business,  would  be  un- 
derstood to  be  part  of  her  furniture. 

On  the  defence  it  was  objected,  that  such  furniture  did  not 
pass  by  the  mortgage :  that  nothing  but  the  equipment  of  the 
boat  was  covered  by  the  language  used.  2.  That,  in  order  to 
pass  these  articles,  which  were  chattels  on  board  the  Europa, 
the  mortgage  required  to  be  filed  with  the  clerk  of  the  county 
court,  as  a  chattel  mortgage.  3.  That  the  Bank  of  British 
North  America  had  no  authority  by  their  charter  to  take  a 
mortgage  on  chattels,  {quev j  on  vessels,)  and  cannot  do  it  indi- 
rectly through  a  trustee.  In  support  of  this  last  objection, 
certain  extracts  from  the  royal  charter,  creating  the  Bank 
of  British  North  America,  were  read.  It  bore  date  5th  of 
November,  1841 :   "  And  we  do  declare  that  the  said  corpo- 
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ration  shall  be  established  for  the  purpose  of  carrying  on 
the  business  of  a  banker  in  any  cities,  towns  and  places 
within  any  of  the  British  colonies  or  settlements  in  North 
America,  or  adjacent  to  British  North  America,  subject, 
nevertheless,  to  such  restrictions  and  provisions  as  are  here- 
inafter contained."  Among  these  provisions  and  restric- 
tions are  the  following :  "  it  shall  not  be  lawful  for  the  said 
corporation  to  lend  or  advance  money  on  the  security  of 
lands  or  tenements,  or  upon  ships,  or  to  deal  in  goods,  wares, 
or  merchandise,  of  any  nature  or  kind  soever."  It  shall  be 
lawful,  notwithstanding  the  statutes  of  mortmain,  for  the 
said  corporation  "  to  purchase,  take,  hold  and  enjoy,  as  well 
in  Great  Britain  and  Ireland,  as  in  the  said  colonies  or  set- 
tlements, such  houses,  offices,  buildings,  lands  and  other 
hereditaments,  and  also  such  ships  and  vessels  as  shall  or 
may,  from  time  to  time,  be  actually  and  bona  fide  necessary 
and  proper  for  the  purpose  of  managing,  conducting  and 
carrying  on  the  affairs,  concerns  and  business  of  the  said 
corporation,  but  not  for  any  other  purposes,  nor  so  as  to  be 
in  any  manner  made  instrumental  for  the  purposes  of  trade 
or  speculation,  and  to  sell,  convey,  and  dispose  of  the  same 
respectively  when  not  wanted  for  the  purpose  of  the  said 
business."  Authority  is  given  to  all  persons  to  convey 
to  the  corporation  lands  and  ships  for  such  purposes. 
Power  is  expressly  given  to  carry  on  the  business  of 
bankers,  by  dealing  generally  in  bullion  and  money  and 
bills  of  exchange,  and  lending  money  on  commercial 
paper  and  government  securities,  and  in  such  other  law- 
ful ways  and  means  as  are  usually  practised  amongst 
banks.  The  defendant  also  called  Coleman  as  a  witness, 
who  proved  that  he  made  the  assignment  to  the  plaintiff 
as  a  trustee  for  creditors,  and  that  his  effects  have  been 
distributed  among  his  creditors  bj  an  arrangement  made 
the  6th  January,  1859,  and  by  that  division  the  Europa 
fell  to  the  Bank  of  British  North  America. 

A  verdict  was  then  taken  for  the  plaintiff,  by  consent, 
with  leave  for  the  defendant  to  move  to  enter  a  verdict  in 
his  favour,  if  the  court  should  be  of  opinion  on  all  the  evidence 
that  the  plaintiff  was  not  entitled  to  succeed. 
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In  Michaelmas  Term,  Blevins  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant,  on  the  leave  reserved,  and  on 
the  grounds  that  the  evidence  shewed  the  mortgage  through 
which  plaintiff  claimed  was  fraudulent  and  void  as  against  the 
defendant's  execution,  for  not  being  registered  as  a  chattel 
mortgage,  and  for  not  being  followed  by  actual  or  immediate 
and  continued  change  of  possession  of  the  things  mortgaged, 
which  were  seized  by  the  sheriff  by  virtue  of  the  defendant's 
execution,  and  generally  because  the  evidence  did  not  jus- 
tify a  verdict  for  the  plaintiff,  and  that  the  Bank  of  British 
North  America,  for  whose  benefit  and  in  whose  interest  the 
plaintiff  sued,  could  not  take  such  security,  and  that  the 
goods  seized  by  the  sheriff  did  not  pass  under  the  conveyance. 

In  Hilary  Term,  Freeman,  Q.  C,  shewed  cause.  The 
sole  question  is  with  regard  to  the  furniture,  which  it  is 
insisted  did  not  pass  to  the  plaintiff  for  non-compliance  with 
the  Chattel  Mortgage  Act.  He  argued  that  the  mortgage 
to  Coleman  contained  sufficient  words  to  pass  it  as  apper- 
taining to  the  vessel,  referring  to  Gale  v.  Laurie,  5  B.  &  C. 
156. 

Blevins,  contra,.  The  case  of  Gale  v.  Laurie  does  not  ap- 
ply, owing  to  the  difference  of  language  between  the  53  Geo. 
III.,  ch.  159,  and  our  provincial  act  of  8  Vic,  ch.  5. 

Martin,  on  the  same  side,  contended  the  things  seized 
were  chattels,  no  part  of  the  vessel,  and  could  not  pass  as 
being  any  part  or  share  in  her. 

Draper,  C.  J. — In  the  mortgage  from  Best,  Benner  and 
Brown  to  Coleman,  the  Europa  is  conveyed  with  the  "masts, 
sails,  standing  and  running  rigging,  ropes,  anchors,  cables, 
boats,  oars,  tackle,  apparel  furniture,  machinery  and  ap- 
purtenances whatsoever."  The  Europa  was  a  steamboat  of 
the  largest  class,  built  for  and  employed  in  carrying  pas- 
sengers on  lake  Ontario  ;  and  the  furniture  seized  under  the 
execution  was  necessary  for  such  employment  and  use  of  the 
boat.  I  agree  that  our  statute  8  Yic,  ch.  5,  is  confined,  by 
its  terms  as  well  as  by  its  object,  to  the  determination  of  the 
ownership  of  the  vessel  herself,  for  the  purpose  of  facilitating 
their  transfer  and  to  prevent  their  fraudulent  assignment ; 
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but  I  think  for  that  very  reason  that  it  is  not  in  the  . language 
of  that  statute  that  we  are  to  look  for  a  solution  of  the  ques- 
tion submitted.    It  has  not  been  contended  that  this  mort- 
gage was  not  a  valid  security  on  the  vessel  as  between 
Coleman  and  Best,  Benner  and  Brown  ;  nor  for  any  thing 
that  appears  could  a  doubt  be  raised  upon  that  point ;  but, 
as  I  understand  the  argument  for  the  defendant,  it  is  denied 
that  the  chattels  in  question,  being  part  of  the  furniture  and 
apparel  of  the  Europa,  did  pass  to  Coleman,  because  the 
requirements  of  the  statute  12  Vic,  ch.  74,  were  not  attend- 
ed to.    Before  adverting  to  that  statute,  I  will  remark  that, 
so  far  as  the  language  of  the  instrument  itself  is  concerned, 
it  passes  the  property  in  the  furniture  and  chattels  on  board 
the  Europa,  beyond  all  doubt,  to  Coleman,  the  only  question 
being  whether  it  comes  within  that  statute  as  a  mortgage  of 
goods  and  chattels,  unaccompanied  by  an  immediate  delivery, 
and  not  followed  by  an  actual  and  continued  change  of  pos- 
session.   This  statute  (as  well  as  those  which  follow  it)  con- 
tains a  clause,  that  it  shall  not  apply  to  mortgages  of  vessels 
registered  under  the  provisions  of  the  Ship  Registry  Act  8 
Vic,  ch.  5.    It  is  only  in  reference  to  this  section  that  the 
case  of  Gale  v.  Laurie  can  have  any  analogy,  the  objects  of 
the  two  enactments  being  so  widely  different.    But  the  lan- 
guage of  Ahhotty  C.  J.,  is  not  without  application  to  the  terms 
of  the  mortgage  in  question,  though  confined  by  him  to  the 
interpretation  of  the  act  53  Geo.  III. :     "We  think  that  what- 
ever is  on  board  a  ship  for  the  object  of  the  voyage  and  adven- 
ture upon  which  she  is  engaged,  belonging  to  the  owners, 
constitutes  a  part  of  the  ship  and  her  appurtenances  within 
the  meaning  of  this  act,  whether  the  object  be  warfare,  the 
conveyance  of  passengers  or  goods,  or  the  fishery."  The 
reason  given  for  the  conclusion,  that  '4f  it  should  be  held 
that  nothing  is  to  be  considered  as  part  of  the  ship  that  is  not 
necessary  for  her  navigation  or  motion  on  the  water,  a  door 
would  be  opened  for  many  nice  questions  and  much  discussion 
and  cavil,"  is,  however,  of  considerable  force  in  relation  to 
the  question  before  us.    Take  the  case  of  an  unregistered 
steam-vessel,  bond  fide  mortgaged  with  her  apparel  and  fur- 
niture, and  the  mortgage  filed  according  to  the  provisions  gf 
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the  Statutes,  if  it  be  held  that  only  what  the  mortgage 
expresses  comes  within  the  protection  of  the  statutes,  then 
an  execution  creditor  may  seize  the  stores  of  provisions,  &c., 
just  brought  on  board  for  consumption  during  the  passage, 
or  the  fuel  necessary  to  set  her  engines  in  motion,  and 
this  toties  quoties  until  the  execution  was  satisfied.  The 
manifest  inconvenience  and  loss  that  would  be  the  result, 
affords  a  strong  reason  for  avoiding  a  construction  that 
would  lead  to  it,  if  such  a  construction  can  be  avoided.  Whe- 
ther such  a  construction  could  be  avoided  in  the  case  I  have 
put,  I  am  not  called  upon  to  say.  But  the  Europa  being  a 
registered  vessel,  the  12  Vic.  did  not  apply  to  her,  nor 
would  it  apply  to  any  thing,  properly  speaking,  part  of  her — 
as  masts,  sails,  anchors,  or  steam-engine — things  permanently 
belonging  to  her  and  necessary  according  to  circumstances 
for  her  safe  navigation,  especially  the  latter,  without  which 
her  very  character  would  be  destroyed.  In  reference  to 
such  a  vessel,  I  think  we  may  justly  rely  upon  the  language 
above  quoted,  and  hold  that  whatever  is  on  board  and  is 
indispensably  necessary  for  the  traffic  and  business  in  which 
the  steamer  is  engaged,  constitutes  a  part  of  herself,  and  falls 
within  the  spirit  and  intent  of  the  exception  that  the  Chattel 
Mortgage  Act  shall  not  apply  to  registered  vessels. 

If  the  furniture  in  question  passed  to  Coleman,  then  it 
could  not  be  taken  on  an  execution  against  Best,  Benner 
and  Brown.  There  was  a  power  of  sale  on  default  of  their 
fulfilling  their  contract  to  Coleman,  and  by  the  assignment 
made  to  the  plaintiff,  he  appears  to  have  exercised  that 
power,  disposing  not  merely  of  the  mortgage,  but  also  of 
all  his  estate,  right,  title  and  interest  in  the  Europa,  for  the 
purpose  of  sale  and  satisfying  his  own  debts.  It  would 
follow  that  at  the  time  this  writ  was  delivered  to  the  sheriff, 
and  on  the  day  of  seizure.  Best,  Benner  and  Brown  were 
not  owners  of  this  furniture,  and  it  was  not  liable  to  this 
execution. 

But  the  form  of  the  issue  is,  whether  the  property  is  the 
plaintiff's  as  against  the  defendants,  which,  as  regards  the 
burden  of  proof,  is  somewhat  different  from  the  question 
whether  it  was  liable  to  be  seized  under  the  defendant's  exe- 
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cution.  So  far  as  the  form  of  conveyance  from  Coleman  to 
the  plaintiff  goes,  no  question  was  raised  as  to  its  sufficiency, 
and  for  the  reasons  already  given,  I  think  filing  in  the  office 
of  the  clerk  of  the  county  court  unnecessary ;  and  the  only 
remaining  objection  is,  that  the  Bank  of  British  North 
America,  for  whose  benefit,  and  in  whose  interest  the  plaintiff 
sues,  cannot  take  such  a  security.  There  are  two  answers 
to  this  objection,  the  first  is,  that  it  appears  that  the  plaintiff 
is  a  trustee  for  Coleman's  creditors  generally,  and  therefore 
admitting  for  arguments  sake  that  the  Bank  of  British  North 
America  could  not  claim  as  cestui  que  trusts,  the  convey- 
ance to  the  plaintiff  as  trustee  for  other  creditors  would 
not  be  avoided.  But  I  see  nothing  whatever  in  the  char- 
ter of  the  Bank  of  British  North  America  to  prevent 
their  being  parties  as  creditors  to  an  assignment  made  by 
their  debtor  to  a  trustee,  for  the  general  benefit  of  all  his 
creditors,  any  more  than  if  there  were  a  bankrupt  law,  under 
the  provisions  whereof  the  debtor's  estate  and  effects  would 
be  vested  in  assignees  for  a  similar  purpose,  they  would  be 
prevented  from  proving  their  debt,  and  claiming  a  dividend. 
The  obtaining  payment  out  of  the  proceeds  of  a  debtor's  lands 
or  ships,  sold  for  the  satisfaction  of  his  debt,  whether  under 
a  bankrupt  law  or  an  execution,  or  by  a  trustee,  can  never 
be  held  to  amount  to  an  infringement  of  the  provision  in  their 
charter,  that  they  shall  not  lend  or  advance  money  on  the 
security  of  lands  or  tenements  or  upon  ships.  The  convey- 
ance to  a  trustee  by  a  party  not  previously  indebted  to  them, 
upon  which  they  advanced  money,  would  be  widely  different, 
and  so  would  any  contrivance  or  device  by  which  lands  or 
ships  were  made  instrumental  for  the  purposes  of  trade  or 
speculation,  but  the  present  case  does  not  appear  to  me  to 
afford  the  slightest  shadow  for  suspicion  of  such  an  object  or 
intent. 

In  my  opinion,  therefore,  this  rule  must  be  discharged. 

Per  cur. — Rule  discharged. 
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Hendry  et  al.  v.  Harty  et  al. 

Assignment  for  general  benefit  of  creditors — Advances  made  to  wind  up  busi- 
ness— Limitation  in  time  for  loinding  up. 

Held,  that  an  assignment  purporting  to  be  for  the  general  benefit  of  creditors, 
with  power  to  the  assignees  to  make  advances  for  the  conducting  and  wind- 
ing up  of  the  business,  no  time  being  limited  within  which  it  was  to  be 
wound  up  ;  such  advances  to  be  the  first  charge  upon  the  assets  with  10 
per  cent,  profit  upon  all  moneys  received  as  compensation  for  the  advances, 
and  for  their  trouble  in  winding  up,  with  power  to  employ  the  assignor  at 
a  salary  in  their  discretion,  was  invalid  and  void  as  against  subsequent 
judgment  creditors. 

Interpleader  issue  to  try  whether  certain  goods  seized 
and  taken  in  execution  by  the  sheriff  of  the  United  Counties 
of  Frontenac,  Lennox  and  Addington,  under  a  writ  of  fieri 
facias^  dated  the  16th  of  September,  1859,  and  delivered  to 
him  to  be  executed  on  the  sixteenth  day  of  the  same  month, 
by  the  said  defendants  in  an  action  at  their  suit  against 
Roland  Kain,  were  at  the  time  of  the  delivery  of  the 
said  writ  to  the  said  sheriff  the  property  of  the  said  plain- 
tiffs as  against  the  said  defendants  under  an  order  of  Draper^ 
C.  J.,  pursuant  to  the  statute  7  Yic,  ch.  30. 

The  case  was  tried  before  Hag  arty,  J.,  at  the  last  fall 
assizes  in  and  for  the  United  Counties  of  Frontenac,  Lennox 
and  Addington,  when  a  verdict  was  found  for  the  plaintiff 
for  ^1,  subject  to  the  opinion  of  the  court  upon  the  following 
case :  the  question  for  the  consideration  of  the  court  was, 
whether  an  assignment  for  the  benefit  of  creditors  containing 
the  clauses  hereafter  mentioned  was  good  and  valid  as 
against  subsequent  judgment  creditors ;  it  bore  date  the  6th 
of  July,  1859,  and  was  made  between  Roland  Kain,  of  the 
city  of  Kingston,  in  the  county  of  Frontenac,  merchant,  of 
the  first  part,  and  Thomas  Hendry  of  the  same  place,  mer- 
chant, and  James  E.  Mullen  of  the  city  of  Montreal,  in 
Lower  Canada,  merchant,  trustees  of  the  second  part,  and 
after  reciting  that  the  said  party  of  the  first  part,  was 
indebted  unto  several  persons  in  divers  sums  of  money,  and 
being  unable  to  pay  the  same,  had  proposed  to  execute  an 
assignment  of  all  his  estate  and  effects  unto  the  said  parties 
of  the  second  part  upon  trust  for  the  benefit  of  his  creditors 
in  manner  thereinafter  expressed.  He  conveyed  all  his  estate 
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and  effects  to  the  parties  of  the  second  part,  subject,  among 
others,  to  the  following  trusts  and  conditions  :  "  And  it  is 
hereby  declared  and  agreed  that  the  said  trustees,  their 
executors  or  administrators  shall  and  do  stand,  and  be  pos- 
sessed of  all  moneys  to  arise  by  the  sale  of,  and  to  be 
produced  from,  all  and  singular,  the  estate,  property,  debts, 
securities  and  effects  hereby  assigned  or  intended  so  to  be, 
after  paying  the  expenses  incidental  thereto,  and  the  exe- 
cution of  these  presents,  and  of  the  trusts  hereby  created  ; 
and  also  do  and  shall  stand  possessed  of  all  other  moneys  by 
these  presents  or  otherwise  declared,  subject  to  the  trusts  of 
this  indenture,  upon  and  for  the  trusts,  intents  and  purposes 
following,  that  is  to  say :  in  trust  in  the  first  place  to  pay 
all  charges  and  expenses  incident  to  the  execution  of  these 
presents,  and  in  and  about  the  conducting  and  carrying  into 
effect  the  trusts  hereof,  and  in  the  next  place  to  pay  salaries, 
allowances,  wages  and  hire,  hereinbefore  authorised,  and  all 
advances  in  goods,  moneys,  or  otherwise,  if  any,  which  may 
be  made  by  the  said  trustees,  their  executors,  or  administra- 
tors in  and  for  the  said  trade  or  business,  in  conducting  the 
same  in  the  winding  up  thereof  to  the  best  advantage,  which 
the  said  parties  of  the  second  part  are  hereby  empowered 
^nd  authorised  to  make  ;  and  in  the  next  place  to  retain  the 
sum  of  ten  per  cent,  on  all  moneys  received  in  the  execution 
of  the  trusts  hereof  by  the  said  trustees  as  and  for  a  remune- 
ration for  their  loss  of  time,  care,  diligence,  and  attendance 
about  the  execution  of  the  said  trusts,  and  in  the  next  place 
to  pay  and  satisfy  all  execution  creditors  (if  any)  of  the 
said  party  of  the  first  part  according  to  the  priorities 
thereof,  and  in  such  amounts  as  they  may  respectively  agree 
to  receive,  and  in  the  next  place,  to  pay  and  satisfy  rateably 
to  all  the  creditors  of  the  said  party  of  the  first  part,  who 
shall  give  notice  to  the  said  trustees  of  their  claims  against 
the  said  party  of  the  first  part,  and  if  necessary  prove  their 
claims  during  the  continuance  of  these  presents,  such  propor- 
tion of  the  residue  of  the  said  estate  as  shall  be  realised 
and  got  in,  as  the  said  claims  shall  have  to  the  residue  of  the 
said  estate  so  got  in." 

The  said  indenture  was  registered  in  the  office  of  the 
66  YOL.  IX. 
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clerk  of  the  county  court  of  the  United  Counties  of  Fronte- 
nac,  Lennox  and  Addington,  on  the  9th  of  July,  1859,  and 
was  accompanied  by  the  usual  affidavit. 

The  case  was  argued  by  H.  Cameron  for  plaintiffs,  and 
O'Reilly^  of  Kingston,  for  defendant.  The  cases  cited  were 
Coates  V.  Williams,  7  Exch.  205 ;  Hickman  v.  Cox,  3  Com. 
B.  N.  S.  523 ;  Siggers  v.  Evans,  5  E.  &  B.  367 ;  Maul- 
son  V.  Topping,  17  U.  C.  Q.  B.  183  ;  Synnot  v.  Simpson,  5 
H.  of  L.  C.  130. 

Draper,  C.  J. — There  are  no  parties  to  this  assignment 
except  the  assignor,  who  is  the  execution  debtor,  and  the 
plaintiffs,  the  trustees,  who  are  his  creditors,  whether  judg- 
ment creditors  or  no,  not  appearing. 

The  trustees  are  not  bound  to  wind  up  the  estate  within 
any  fixed  time,  nor  yet  to  make  a  dividend  as  soon  as  any 
proportion  of  the  estate  and  effects  is  realised. 

But  they  are  expressly  authorised  and  empowered  to  make 
advances  in  goods,  money,  or  otherwise  for  the  "  conducting" 
(an  expression  equivalent  to  carrying  on)  the  business  in  the 
winding  up  thereof  to  the  best  advantage. 

They  are  to  re-pay  themselves  the  amount  of  such  advan- 
ces in  full  as  a  privileged  claim,  and  at  the  same  time  are  to 
retain  ten  per  cent,  on  all  moneys  received  in  the  execution 
of  the  trusts,  as  a  compensation  for  their  loss  of  time,  care, 
diligence  and  attendance. 

The  effect  of  this  may  be,  that  by  making  advances  in 
goods  from  time  to  time,  so  as  to  prolong  the  winding  up, 
they  will  insure  not  only  the  return  of  such  advances  in  full, 
but  an  actual  profit  of  ten  per  cent.,  which  return  and  profit 
are  in  the  nature  of  privileged  claims  upon  the  whole  estate 
assigned,  and  moreover  the  per-centage  is  not  limited  to 
the  net  proceeds  of  the  estate  assigned,  but  is  to  be  taken 
out  of  the  gross  proceeds,  i,  e.,  out  of  all  moneys  received  in 
the  course  of  winding  up  the  estate. 

In  the  meantime  the  assignor  remains  in  possession,  con- 
ducting the  business  at  a  salary,  the  amount  of  which  is  in 
the  discretion  of  the  trustees.    It  is  difficult  to  see  what 


SHARPE  V.  FORTUNE. 


523 


protection  general  creditors  have  against  an  understanding 
between  him  and  the  trustees  which  might  materially  affect 
their  chance  of  receiving  any  thing. 

It  would  be  possible  by  prolonging  the  winding  up"  of 
the  estate  sufficiently,  for  the  trustees  to  extract  from  it  a 
sum  equal  to  20s.  in  the  pound  of  the  debts  due  to  them- 
selves, while  they  would  be  reducing  the  dividend  payable 
on  the  assignor's  debts  very  materially.  If  they  were  exe- 
cution creditors  the  advantage  would  be  the  more  certain, 
for  they  would  have  a  preferential  claim  to  be  paid  in  full, 
besides  getting  ten  per  cent,  on  the  whole  receipts. 

Considering  all  the  circumstances  stated,  as  it  is  left  to  us 
to  draw  inferences  therefrom,  it  appears  to  me  that  two 
objections  to  this  assignment  are  well  established. 

1st.  An  indefinite  delay,  and  the  possible  entire  defeat  of 
all  the  creditors  except  the  trustees  thereby. 

2nd.  An  undue  preference  to  the  trustees,  as  creditors, 
over  all  other  creditors.  If  either  objection  is  sustained,  it 
is  fatal  to  the  plaintiff's  claim,  for  the  assignment  would  be 
fraudulent  and  contrary  to  the  spirit  of  22  Vie,  ch.  96,  sec. 
19 ;  Consol.  Stat  U.  C.  ch.  26,  sec.  18. 

Such  is  my  view  of  its  character  and  effect,  and  I  think, 
therefore,  a  verdict  should  be  entered  for  the  defendants. 

See  Harland  v.  Binks,  15  Q,  B.  713 ;  Siggers  v.  Evans, 
5  E.  &  B.  379 ;  Acton  v.  Woodgate,  2  Myl.  &  K.  492 , 
Smith  V.  Keating,  6  C.  B.  136, 158  ;  Broadbent  v.  Thornton, 
4  De.  Jex.  &  S.  65 ;  Nicholson  v.  Tutin,  2  Kay  &  J.  18  ; 
Con.  Stats.  U.  C.  ch.  26,  sec.  18. 

Per  cur. — Yerdict  for  the  defendant. 


Sharpe  v.  Fortune. 

Seizure  by  sheriff— Rent  being  due  to  landlord — Notice. 

A  seizure  of  goods  by  a  landlord  wliich  were  already  tinder  seizure  by  the 
sheriflf  on  a^. /a.,  Held  illegal,  and  consequently  invalid. 

Formal  notice  by  the  landlord  that  rent  is  due  him  is  not  necessary,  but 
having  made  an  illegal  seizure  for  rent,  notice  of  such  seizure  to  the 
sheriff  held  to  be  sufficient  to  render  the  sheriff  liable  for  the  non-payment 
of  the  amount  due  for  rent  out  of  the  proceeds  of  his  sale. 

The  declaration  stated  that  one  Leith  was  tenant  to  plain- 
tiff of  certain  premises  at  a  certain  rent.    That  £56  5s.  was 
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due  by  Leith  to  the  plaintiiF  for  one  year's  rent  of  the 
premises.  That  defendant,  as  sheriff,  under  an  execution 
took  Leith's  goods,  then  being  upon  the  premises,  beyond  the 
amount  of  the  rent  due.  That  before  removal  of  the  goods 
the  plaintiff  gave  defendant  notice  of  the  rent  being  in  arrear. 
Yet  defendant  removed  the  goods  off  the  premises  without 
satisfying  the  said  arrears  of  rent,  and  that  such  arrears  still 
are  unpaid.    There  was  a  second  count  in  trover. 

Pleas,  to  the  first  count,  1.  Denying  Leith's  tenancy.  2. 
No  rent  in  arrear.  3.  Leith  paid  the  rent  before  the  com- 
mencement of  this  suit.  4.  Defendant  did  not  take  the 
goods.  5.  No  notice  that  rent  was  in  arrear.  6.  Did  not 
remove  the  goods.  To  the  second  count — not  guilty  and  not 
possessed. 

The  case  was  tried  at  Belleville,  in  September,  1859,  before 
Magarty,  J.  It  was  proved  that  Alexander  Leith  was  tenant 
to  the  plaintiff  of  a  farm,  and  owed  him  a  year's  rent,  due 
the  1st  of  November,  1858.  Leith  was  also  indebted  to  one 
Bowen,  who  placed  a  fi.  fa.  against  goods  in  the  sheriff's 
hands,  under  which  the  sheriff's  bailiff  seized  goods  in  Leith's 
possession,  on  the  23rd  February,  1859,  and  advertised  a  sale 
to  take  place  on  the  4th  of  March.  It  did  not  appear  that 
the  plaintiff  left  any  one  in  possession  under  the  execution. 
Two  or  three  days  after  the  seizure  by  the  bailiff,  the  plaintiff 
issued  a  landlord's  warrant  of  distress  for  the  rent,  and 
seized  the  goods,  and  on  the  same  day  served  a  notice  on  the 
bailiff,  addressed  to  Wm.  Bowen,  (the  execution  creditor,)  and 
the  sheriff's  bailiff,  that  he  (plaintiff)  had  seized  and  taken 
under  a  landlord's  warrant,  and  had  distrained  the  goods  and 
chattels  of  Alexander  Leith,  on  lot  12,  19th  concession  of 
Murray,  certain  goods  and  chattels,  specifying  them,  which 
property  he  (plaintiff)  was  informed  had  been  levied  upon 
by  him  (the  sheriff)  by  virtue  of  an  execution  previous  to  the 
distress,  but  not  removed;  and  concluded  thus  :  "I  hereby 
give  you  notice  that  I  shall  sell  the  above  property,  by  virtue 
of  the  above  landlord's  warrant,  on  Wednesday,  the  2nd  day 
of  March,  next  ensuing,  at  the  hour  of  twelve  o'clock." 
Signed  by  plaintiff,  and  dated  the  28th  of  February,  1859. 
The  property  was  appraised  on  the  distress  at  about  .£57.  It 
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was  sold  on  the  distress  warrant  for  £45  17s,  but  no  money 
was  paid,  and  the  purchasers  left  the  property  in  Leith's 
hands.  Leith  had  received  the  distress  warrant  from  the 
plaintiff,  and  handed  it  to  one  Simmons,  who  acted  as  bailiff 
for  the  landlord.  The  landlord  got  the  purchasers  to  attend. 
John  Ostenbout  was  the  purchaser,  and,  as  he  swore,  bought 
in  the  things  on  behalf  of  the  plaintiff,  all  that  he  saw  of 
loose  property,  for  X45  17s.  He  left  the  things  there,  paid 
no  money,  took  no  list.  The  things  in  the  house  were  sold 
in  the  lump  for  ^14.  Nobody  but  Ostenbout  bought,  though 
two  others  bid.  On  the  15th  of  March  the  defendant's 
bailiff  sold  a  thrashing  machine,  a  fanning-mill,  six  sheep,  and 
the  harness ;  there  were  only  three  persons  present,  one 
of  them  a  son  of  the  execution  creditor.  He  bought  these 
things  for  $49,  but  afterwards  agreed  to  allow  $60  for  the 
thrashing  machine.  These  things  were  delivered  to  Bowen, 
who  removed  them.  No  money  was  paid  to  the  bailiff,  as  he 
treated  the  son  as  buying  for  his  father,  the  execution  credi- 
tor. The  sheriff's  bailiff  swore  that  he  had  also  seized  a  pair 
of  horses,  worth  <£20  each,  on  Leith's  farm,  but  gave  them 
to  William  Kenney,  who  had  a  chattel  mortgage  on  them, 
and  then  Kenney  took  them  away  for  fear  of  a  distress  by 
the  landlord.  There  were  also  ten  or  twelve  acres  of  fall 
wheat  on  the  farm,  and  with  the  crop,  furniture,  and  other 
property  on  the  premises,  at  the  time  of  the  levy  on  the 
/a.,  the  sheriff's  bailiff  could,  as  he  swore,  have  made  the 
rent  out  of  the  things  which  he  did  not  sell.  On  the  25th  of 
March  Leith  asked  the  bailiff  if  Bowen  had  paid  for  the 
things  which  he  bought ;  and  being  told  no,  he  handed  him 
a  notice  not  to  pay  over  the  money  ;  and  told  him  verbally  of 
the  landlord's  claim.  This  was  after  the  bailiff  had  sold ;  the 
notice  was  not  produced,  but  Leith  swore  it  stated  the  rent 
was  due  in  November,  1858.  Leith  also  swore  the  rent  was 
still  unpaid  to  the  plaintiff — not  a  dollar  yet  paid  to  him, 
and  not  enough  left  to  pay  him  a  quarter  of  his  rent. 

For  the  defence,  it  was  objected,  1.  That  there  was  no 
notice  given  of  rent  due,  no  mention  of  rent  due,  and  if  there 
had  been,  it  was  waived  by  the  plaintiff's  proceeding  to  sell. 
2nd.  That  the  defendant  did  not  remove  the  property. 
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The  defendant  had  leave  reserved  to  move  to  enter  a  non- 
suit on  these  objections.  The  learned  judge  asked  the*  jury 
to  say,  was  notice  substantially  given  to  the  sheriff,  after  he 
had  seized,  of  the  landlord's  claim  for  rent  due,  so  that  the 
sheriff  could  reasonably  know  of  the  landlord's  claim. 
2.  Did  the  sheriff  remove  the  goods  without  paying  the 
rent.    The  jury  found  for  the  plaintiff  £30. 

In  Michaelmas  Term,  Walhridge,  Q.  C,  obtained  a  rule 
nisi  to  enter  a  nonsuit  on  the  leave  reserved. 

In  Hilary  Term  Sisson  shewed  cause,  referring  to  Andrews 
V.  Dixon,  3.  B.  &  A.,  645 ;  Colyer  v.  Speer,  2  B.  &  B.  67 ; 
Riseley  v.  Ryle,  11  M.  &  W.  16  ;  Cocker  v.  Musgrove,  9  Q. 
B.  223. 

Walbridge,  Q.  C,  contra,  referred  to  Smith  v.  Russell, 
3  Taunt.  400 ;  Towsey  v.  White,  5  B.  &  C.  125 ;  Dunk  v. 
Hunter,  5  B.  &  A.  322. 

Draper,  C.  J. — The  authorities  seem  to  establish  that  as 
the  statute  does  not  prescribe  any  particulars  which  the 
notice  must  contain,  it  is  enough  that  in  fact  the  sheriff  or  his 
bailiff  had  notice  that  rent  was  due.  A  direct  notice  does  not 
seem  absolutely  indispensable.  Smith  v.  Russell,  (3  Taunt. 
400,)  Colyer  v.  Speer,  (2  B.  &  B.  67,)  Arnitt  v.  Garnett,  (3 
B.  &  A.  440,)  Andrews  v.  Dixon,  (3  B.  &  A.  645,)  Brown  v. 
Ruttan,  (7  U.  C.  Q.  B.  97,)  and  Lane  v.  Crockett,  (7  Price, 
566,)  bear  upon  this  point.  Towsey  v.  White,  (5  B.  &  C. 
125,)  is  plainly  distinguishable ;  there  the  notice  was  of  an 
action  to  recover  a  penalty. 

Then  it  seems  clear  that  if  the  goods  are  under  seizure  upon 
an  execution,  the  landlord  cannot  distrain.  Lane  v.  Crockett 
expressly  decides  this,  and  though  there  are  dicta  of  a 
contrary  character  in  Smallman  v.  Pollard,  (6  M.  &  Gr.  1001,) 
yet  they  are  dissented  from  in  Wharton  v.  Naylor,  (12  Q. 
B.  673,)  which  agrees  with,  though  without  referring  to.  Lane 
V.  Crockett,  which  was  decided  in  the  Exchequer  Chamber. 

The  landlord  has  two  remedies,  one  by  action  on  the 
statute  8  Anne ;  the  other  by  motion  for  rule  calling  on  the 
sheriff  to  pay  over  as  much  of  the  proceeds  of  the  goods  as  will 
satisfy  a  year's  rent,  if  so  much  be  in  arrear.    Smith  v. 
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Russel,  Arnitt  v.  Garnett,  and  Henchett  v.  Kimpson,  (2 
Wils.  140,)  are  cases  of  the  latter  kind. 

The  evidence  in  the  present  case  unquestionably  shews 
that  the  first  seizure  was  made  under  the  execution  ;  two 
or  three  days  after  this  the  plaintiff,  the  landlord,  distrained. 
Now  if  the  goods  were  then  under  seizure  on  execation,  the 
distress  Avas  illegal  and  void.  It  was  not  set  up  at  the  trial 
or  on  the  argument,  that  the  sheriff 's  officers  had  abandoned 
the  seizure,  his  subsequent  proceedings  are  at  variance  with 
any  such  pretext ;  it  seems  to  have  been  assumed  that  the 
goods  remained  under  the  execution.  In  this  state  of  things 
the  plaintiff,  on  the  2nd  of  March,  gives  the  notice  that  he 
has  distrained  on  the  same  goods  by  a  landlord's  warrant  • 
this  appears  to  me,  according  to  the  spirit  of  the  cases  above 
referred  to,  to  be  enough  to  put  the  sheriff  on  his  guard ;  to 
apprise  him  that  rent  is  claimed,  and  that  seems  sufficient,  if 
in  fact  rent  was  due.  I  treat  the  sale  under  the  distress  as 
nugatory,  because  the  distress  itself  was  unlawful,  and  the 
sheriff  is  not  in  a  situation  to  affirm  it,  for  he  has  treated  it 
as  of  no  effect,  by  selling  the  goods  distrained  upon  for  rent, 
under  the  execution. 

In  this  view  of  the  facts  and  of  the  law,  the  first  objection 
to  the  plaintiff's  case,  that  there  was  no  notice  of  rent  due, 
fails,  and  as  to  the  alleged  w^aiver  of  notice,  assuming  the 
notice  sufficient,  it  has  its  answer,  1st,  in  the  invalidity  of  the 
plaintiff's  distress  ;  and  2nd,  in  the  sheriff  proceeding  with- 
out regard  to  it. 

As  to  the  objection  that  the  sheriff  did  not  remove  the 
property,  the  cases  make  no  distinction  between  a  removal 
by  the  sheriff  himself,  or  by  his  vendee. 

As  to  the  point  made  at  the  trial,  and  referred  to  in  the 
argument,  that  there  were  sufficient  goods  left  to  satisfy  the 
rent,  Colyer  v.  Speer  furnishes  a  conclusive  answer. 

I  think  the  rule  must  be  discharged. 

See  Eaton  v.  Southby,  Willes  131 ;  Wright  v.  Dewes,  1 
A.  &  E.  641 ;  Cocker  v.  Musgrove,  9  Q.  B.  223  :  Brown  v. 
Euttan,  7  Q.  B.  U.  C.  97  ;  Wharton  v.  Naylor,  12  Q.  B. 
679  ;  Calvert  v.  Joliffe,  2  B.  &  Ad.  418 ;  Peacock  v.  Purvis, 
2  B.  &  B.  362  ;  Lane  v.  Crockett,  7  Price  566 ;  Henchett  v. 
Kimpson,  2  Wils.  140. 

Fer  cwr.— Eule  discharged. 
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Murphy  qui  tam.  v.  Harvey. 

Magistrates'  conviction — Return  of  to  quarter  sessions— Appeal. 

Held,  that  a  conviction  of  two  or  more  justices  of  the  peace  being  appealed 
from  did  not  relieve  them  from  the  penalty  attached  to  the  duty  of  making 
immediate  return  under  4  &  5  Vic,  ch.  12,  sec,  1. 

This  action  was  brought  under  the  statute  4  &  5  Yic,  ch. 
12,  to  recover  a  penalty  for  not  making  an  immediate  return 
of  a  conviction  made  before  the  defendant  and  two  other 
justices  of  the  peace,  of  one  Benjamin  White,  for  selling 
liquor  without  a  license. 

Plea,  never  indebted. 

The  action  was  commenced  on  the  22nd  of  September, 
1859.  The  trial  took  place  at  Guelph,  in  November  last, 
before  Burns,  J. 

The  plaintiff  called  the  clerk  to  the  magistrates,  who 
proved  a  conviction,  (produced,)  dated  the  12th  of  August, 
1858,  of  Benjamin  White,  for  selling  liquor  without  license, 
and  adjudging  him  to  pay  X5,  and  also  14s.  3d.  costs,  on  or 
before  the  13th  of  August;  or  in  default,  to  be  imprisoned 
twenty  days.  This  conviction  was  under  the  hand  and  seal 
of  defendant,  and  of  two  other  justices,  one  of  whom  was 
the  mayor  of  Guelph.  The  conviction  itself  was  returned,  but 
no  schedule  as  mentioned  in  the  statute.  This  return  was 
made  on  the  14th  of  August.  The  conviction  was  so  returned 
for  the  purpose  of  complying  with  the  statute.  It  was  ad- 
mitted that  White,  at  the  following  sessions  in  September, 
appealed  against  the  conviction,  and  it  was  quashed. 

For  the  defendant,  it  was  contended  that  the  return  made 
was  a  sufficient  compliance  with  the  statute  ;  and  the  learned 
judge  took  a  verdict  for  the  defendant  with  leave  to  the 
plaintiff  to  move  the  court  to  enter  a  verdict  for  him  with 
the  penalty  of  £20. 

In  Michaelmas  Term  Kingsmill  obtained  a  rule  nisi  upon 
the  leave  reserved. 

In  the  following  term  M.  C>  Qameron  shewed  cause.  He 
cited  Kelly  qui  tam.  v.  Cowan,  18  Q.  B.  U.  C.  104  ;  Kendall 
V.  Wilkinson,  4  E.  &  B.  680. 
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A.  Crooks,  contra,  insisted  that  the  act  was  imperative ; 
the  duty  of  the  defendant  was  not  affected  by  the  fact  of 
an  appeal,  nor  by  the  result  thereof.  If  the  conviction  had 
been  affirmed,  there  could  be  no  doubt ;  why  should  there  be, 
because  it  was  reversed  ?  Kelly  v.  Cowan,  does  not  touch 
the  question. 

Draper,  C.  J.— -Consolidated  Statutes,  Upper  Canada,  ch. 
124,  and  4  &  5  Vic,  ch.  12,  sec.  1,  require  every  justice  of 
the  peace  before  whom  any  trial  or  hearing  is  had  under  any 
law  giving  jurisdiction  in  the  premises,  and  who  convicts  and 
imposes  any  fine,  &;c.,  upon  the  defendant,  to  make  a  return 
thereof  in  writing  under  his  hand  to  the  next  ensuing  general 
quarter  sessions  of  the  peace  for  the  county  in  which  such 
conviction  takes  place,  and  of  the  receipt  and  application  by 
him  of  the  moneys  received  from  the  defendant ;  and,  in  case 
the  conviction  takes  place  before  two  or  more  justices,  such 
justices  being  present,  and  joining  in  such  conviction,  shall 
make  d^n.  immediate  return  thereof  as  nearly  as  circumstances 
permit,  in  the  form  given.  The  form  contains  columns  1st, 
for  the  name  of  the  prosecutor  ;  2nd,  for  the  name  of  the 
defendant ;  3rd,  nature  of  the  charge  ;  4th,  date  of  con- 
viction ;  5th,  name  of  convicting  justice ;  6th,  amount  of 
fine,  &c.  ;  7th,  time  when  paid,  or  to  be  paid ;  8th,  to  whom 
paid  over  by  said  justice ;  9th,  if  not  paid  why  not,  and 
general  observations  ;  and  the  justices  to  whom  any  such 
moneys  may  be  afteriuards  paid,  shall  make  a  return  of 
the  receipts  and  application  thereof  to  the  next  general 
quarter  sessions.  Section  2  imposes  a  penalty  of  £20  on 
any  justice  or  justices  neglecting  to  make  such  return,  or 
wilfully  making  a  false,  partial  or  incorrect  return,  or  wil- 
fully receiving  a  larger  amount  of  fees  than  is  authorised  by 
law ;  such  penalty  to  be  recovered,  &c.  The  penalty  must  be 
sued  for  within  six  months  after  the  cause  of  action  accrues. 

Though  the  conviction  itself  was  returned  on  the  14th  of 
August,  1858,  yet  no  return  has  been  made  at  all  in  the  form 
set  forth  in  the  statute.  The  statute,  as  applying  to  a  case 
like  the  present,  where  the  conviction  took  place  before  two 
or  more  justices,  in  express  terms  requires  them  to  "make 
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an  immediate  return  thereof,  as  nearly  as  circumstances  per- 
mit, as  set  forth  in  the  following  form."  I  extract  these 
words  from  the  Consolidated  Statutes,  ch.  124,  sec.  1,  which, 
however,  in  no  respect  substantially  differs  from  the  original 
act,  except  in  transferring  the  form  to  be  followed  from  a 
schedule  at  the  end  of  the  act,  and  incorporating  it  with  the 
first  clause. 

The  defendant's  counsel  relied  upon  Kelly  qui  tam.  v. 
Cowan.  The  points  in  question  in  that  case  were  two:  the 
first  does  not  affect  this  case  in  any  way :  the  second  was, 
whether,  where  a  defendant  has  appealed  from  a  conviction 
before  a  single  justice,  and  the  justice  has  neither  returned 
the  conviction  itself,  nor  a  return  in  the  form  given  in  the 
schedule,  the  justice  is  excused  from  making  any  return. 
The  court  held  that  the  fact  of  an  appeal  did  not  so  excuse 
him.  In  giving  judgment,  however,  the  learned  Chief 
Justice  of  Upper  Canada  remarked  :  "  If  he  (the  convicting 
justice)  had  returned  the  conviction  to  the  next  quarter 
sessions,  but  had  not  accompanied  it  with  any  return, 
according  to  the  form  given  in  the  schedule  to  statute  4  &  5 
Vic,  ch.  12,  I  think  he  ought  to  have  been  held  relieved 
from  the  necessity  of  making  the  return  regarding  the  fine." 
>i«  *  *  *  ajf  ^jjQ  justice  had  returned 'the  conviction 
alone,  and  had  stated,  or  in  any  way  made  it  appear  on  the 
face  of  the  proceedings  transmitted,  that  the  conviction  had 
been  appealed  from,  then,  I  think,  he  could  not  properly 
have  been  convicted  of  having  either  refused  or  neglected  to 
make  the  return  required  by  the  statute."  *  *  *  *  "And 
the  justice  would  not  be  guilty  of  neglect,  I  think,  in  assum- 
ing that  while  the  appeal  was  pending  he  need  do  nothing 
more  than  return  the  conviction  for  the  court  of  quarter 
sessions  to  proceed  upon."  These  and  some  other  observa- 
tions on  the  following  page  were  relied  upon  as  applic- 
able in  favour  of  the  present  defendant,  although  the 
point  to  which  they  apply  was  not  then  in  judgment  before 
the  Court  of  Queen's  Bench,  as  the  justice  had  returned 
nothing. 

It  is  not  necessary,  in  my  opinion,  to  express  either  con- 
currence in,  or  dissent  from  these  observations,  for  they 
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apply  only  to  the  case  of  a  conviction  before  a  single  justice, 
whereas  we  are  to  decide  in  a  case  where  three  justices  joined 
in  convicting.  A  distinction  may  perhaps  be  successfully 
contended  for  between  the  language  of  the  act  as  applicable 
to  the  two  cases,  but  as  regards  this,  it  seems  to  me  perfectly 
free  from  doubt  in  case  the  conviction  shall  have  taken 
place  before  two  or  more  justices,  it  shall  be  the  duty  of  each 
and  every  of  such  justices  being  present  and  joining  in  such 
conviction  to  make  an  immediate  return  thereof,  which  shall 
be  as  nearly  as  circumstances  permit  in  the  form,  in  the 
schedule.  This  is  the  language  of  the  original  act,  of  the 
meaning  whereof  the  consolidated  act  is  to  be  construed  as 
declaratory.  The  penalty  is  imposed  for  neglect  or  refusal 
by  the  justices  before  whom  any  such  conviction  shall  have 
taken  place  as  aforesaid,  "  to  make  such  due  return  thereof 
in  the  manner  and  form  hereinbefore  recpired." 

The  6th  section  provides  against  any  supposition  that  this 
act  relieves  justices  of  the  peace  from  returning  "  all  such 
convictions^  or  records  of  convictions  as  are  by  law  required  to 
be  so  returned,"  a  provision  which,  coupled  with  the  language 
of  the  second  section,  affords  ground  for  contending  that  the 
omission  to  return  a  conviction,  or  a  record  of  a  conviction, 
would  not  subject  the  convicting  justices  to  the  penalty 
imposed  by  the  act,  so  long  as  the  return,  the  form  of  which 
is  given,  was  made  in  due  time. 

The  statute  evidently  contemplates  that  this  return, 
especially  in  the  case  of  two  or  more  justices,  will  be  made 
before  the  fine  or  penalty  can  be  received,  and  therefore 
provides,  "  that  the  justices  "  (not  saying  "justice  or  justices," 
as  in  other  parts  of  the  act)  "  to  whom  any  such  moneys 
shall  be  afterwards  paid,  shall  make  a  return  of  the  receipts 
and  application  thereof  to  the  next  general  quarter  sessions.'' 

It  is  worthy  of  remark,  that  the  act  giving  appeals  from 
summary  conviction,  does  not  render  it  necessary  that  the 
convicting  justice  should  have  notice  of  the  appeal ;  and 
further,  that  while  it  provides,  that  in  case  of  an  appellant 
in  custody,  if  he  either  remains  in  custody  or  enters  into  a 
recognisance  to  try  the  appeal,  «&c.,  (in  which  case  he  may  be 
discharged  from  custody,)  he  may  appeal ;  there  is  no  pro- 
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vision  for  staying  any  other  proceeding  to  enforce  payment 
of  the  fine  or  penalty.  Whether  the  party  convicted  in  this 
case  paid  the  fine  and  costs,  in  order  to  avoid  being  commit- 
ted ;  or  whether  he  was  committed  on  non-payment,  does  not 
appear.  I  apprehend  that  his  making  such  payment  would 
not  affect  his  right  to  appeal,  and  if  he  had  the  right  to  do 
so,  it  would  stengthen  the  conclusion  that  the  justices  should 
have  made  the  return  in  the  form  prescribed  by  the  statute. 
In  Kendall  v.  Wilkinson,  (4  E.  &  B.  688,)  Lord  Campbell 
says  :  There  is  no  universal  judicial  maxim  or  rule  that  an 
appeal  or  writ  of  error  is  a  stay  of  execution  pending  the 
appeal  or  writ  of  error." 

In  my  opinion  the  rule  should  be  made  absolute. 

Per  cur. — Rule  absolute. 


School  Trustees  of  Arthur  v.  Township  Council  of 
Arthur  and  Luther. 

School  rate  on  non-resident  lands — How  collectable. 

Held,  that  it  is  the  duty  of  the  local  municipality  to  make  up  and  supply 
out  of  their  general  fund  any  deficiency  that  may  exist  in  the  school  rate 
of  any  township,  upon  notice  being  given  them  at  the  end  of  the  current 
year  by  the  collector  of  school  rates,  and  that  such  notice  need  not  be 
under  the  seal  of  the  trustees. 

The  declaration  stated  that  the  collector  appointed  by 
plaintiffs  for  the  said  school  section  for  1856,  being  unable 
to  collect  the  school  rates  charged  on  certain  lands  liable  to 
assessment  within  the  said  school  section,  amounting  to 
<£100,  by  reason  of  their  being  no  resident  on  the  said  lands 
and  no  goods  and  chattels  to  distrain,  the  plaintiffs  made  a 
return  to  the  clerk  of  the  defendants  before  the  end  of  the 
year  1856,  of  all  such  lands,  and  of  the  uncollected  rates 
thereon,  but  the  defendants  have  not  paid  the  said  sum  of 
money  contrary  to  the  statute,  although  often  requested. 

2nd  count. — A  similar  cause  of  action  for  the  unpaid  rates 
for  1857. 

3rd.  count. — For  the  unpaid  rates  of  1858. 

Pleas. — To  each  count,  that  the  plaintiffs  did  not  duly 
make  a  return  to  the  clerk  before  the  end  of  the  current 
year.    Never  indebted,  and  payment. 
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The  case  was  tried  in  November,  1859,  at  Guelph,  before 
Burns ^  J.  It  was  proved  that  the  plaintiffs'  collector  for 
the  year  1858,  before  the  close  of  that  year,  delivered  to 
Mitchell,  the  defendants'  clerk,  a  statement  of  the  school 
taxes  due  upon  lands  of  non-residents  in  school  section  No. 
1,  of  the  township  of  Arthur.  This  statement  included  the 
sums  due  on  such  lands  for  the  years  1856, 1857,  and  1858 ; 
shewing  due  for  1856,  $38.65;  for  185T,  $93.11;  and  for 
1858,  $100.77;  total,  $232.53.  This  collector  swore  that 
he  handed  Mitchell  the  return  for  1858,  and  he  put  in  those 
for  1856  &  1857.  Mitchell  swore  that  the  only  paper  he  got 
was  one  which  he  produced,  which  shewed  the  amounts  in 
arrear  for  the  three  years  as  above  stated,  and  that  he  never 
received  any  return  for  1856  or  1857,  but  he  stated  that  he 
received  some  of  the  non-resident  taxes,- of  which  $6  were 
for  1857,  and  $33.79  for  1858,  and  these  sums  he  paid  over 
on  the  16th  of  May,  1859,  to  the  secretary-treasurer  of  the 
plaintiffs. 

Then  if  plaintiffs  could  recover  for  the  three  years,  the 
amount  would  be  $232.53,  less  $39.79,  paid  over  by  Mitchell 
$192.74— <£48  3s.  8d.  If  the  plaintiffs  could  only  recover  for 
the  third  year,  then  the  amount  as  shewn  above  for  that  year 
is  $100.77,  less  $33.79 =$66.98— ^16  14s.  lid.  If  the 
plaintiff  could  recover  for  1857  and  1858,  on  both  which 
years  Mitchell  received  payments,  then  1857,  $93.11; 
1858,  $100.77=$193.88,  less  $39.79=$153.9,  or  £38  5s. 
8id. 

It  was  objected  that  no  return  was  proved  for  1856  and 
for  1857,  and  therefore  the  plaintiff  could  not  recover  on 
the  first  and  second  counts :  that  the  township  council  could 
not  be  called  upon  to  pay  until  they  received  the  money,  or 
not  until  the  end  of  five  years,  and  that  the  declaration  did 
not  disclose  any  liability.  The  learned  judge  reserved  leave  to 
defendant  to  move  for  a  nonsuit  on  these  objections,  and  took 
a  verdict  for  the  plaintiff  for  the  sum  of  £48  3s.  8d.,  being 
the  arrearages  for  the  three  years,  with  leave  to  the  defen- 
dants also  to  move  to  reduce  the  verdict  by  deducting  either 
or  both  the  amounts  for  1856  and  1857.  If  both  were 
ordered  to  be  deducted,  then  the  verdict  was  to  be  entered 
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for  £19  9s.  6d.  (an  error  apparently  arising  from  the  first 
witness'  statement  of  the  amount  due  for  1858,  and  should 
be  £16  14s.  lid.)  on  the  third  count,  and  a  verdict  for  the 
defendants  to  be  entered  on  the  first  and  second  counts. 

In  Michaelmas  Term  Lemon  obtained  a  rule  nisi  to  enter 
a  nonsuit  on  the  leave  reserved,  or  to  reduce  the  verdict  to 
the  amount  due  for  the  unpaid  rates  of  1858,  or  why  judg_ 
ment  should  not  be  arrested  on  the  ground  that  the  record 
shewed  no  liability  on  the  part  of  the  defendants  to  the 
plaintiffs. 

In  the  following  term  Adam  Crooks  shewed  cause.  He 
referred  to  the  Consolidated  Statutes  of  Upper  Canada,  ch. 
64,  127,  under  which  the  plaintiffs  claimed  a  right  of  action, 
and  contended  that  the  declaration  was  sufficient  if  the  action 
would  lie  at  all;  and  in  support  of  the  claim  to  recover 
generally,  he  cited  Hopkins  v.  The  Mayor  of  Swansea, 
4  M.  &  W.  621,  and  in  error  8  M.  &  W.  901 ;  and  Addison 
V.  The  Mayor,  Aldermen  and  Burgesses  of  the  Borough  of 
Preston,  12  C.  B.  108. 

M,  C.  Cameron  contra,  insisted  that  none  of  the  returns 
were  properly  made,  for  they  were  not  under  the  hands  and 
seals  of  the  school  trustees,  and  he  objected  that  the  decla- 
ration should  have  shewn  that  there  were  funds  in  the  hands 
of  the  municipality  to  pay  the  demand. 

Draper,  C.  J. — The  127  section  of  ch.  64,  consolidated 
statutes  of  Upper  Canada,  16  Vic,  ch.  185,  sec.  22,  enacts 
that  if  the  collector  appointed  by  the  trustees  of  any  school 
section  be  unable  to  collect  that  portion  of  any  school  rate 
which  has  been  charged  on  any  parcel  of  land  liable  to  assess- 
ment by  reason  of  there  being  no  person  resident  thereon,  or 
no  goods  and  chattels  to  distrain,  the  trustees  shall  make  a 
return  to  the  clerk  of  the  municipality  before  the  end  of  the 
then  current  year,  of  all  such  parcels  of  land,  and  the  uncol- 
lected rates  thereon ;  and  the  clerk  shall  make  a  return  to 
the  county  treasurer  of  all  such  lands  and  the  arrears  of 
school  rates  thereon,  and  such  arrears  shall  be  collected  and 
accounted  for  by  such  treasurer  in  the  same  manner  as  the 
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arrears  of  other  taxes,  and  the  township,  village,  town,  or 
city,  shall  make  up  the  deficiency  arising  from  uncollected 
rates  on  lands  liable  to  assessment  out  of  the  general  funds 
of  the  municipality. 

Section  27,  sub-sec.  15,  makes  it  the  duty  of  the  school 
trustees  to  make  their  return  before  the  end  of  the  then 
current  year. 

By  the  assessment  law,  (Consolidated  Statutes  U.  C.  ch. 
55,  sec.  110,)  the  treasurer  of  each  local  municipality  is  to 
furnish  the  treasurer  of  the  county  with  a  correct  copy  of 
the  collector's  roll,  so  far  as  the  same  relates  to  lands  in  the 
municipality,  "and  also  with  an  account  of  all  arrears  re- 
maining due  upon  lands  on  account  of  any  rate  imposed  by 
school  trustees."  This  seems  at  variance  with  the  direction 
contained  in  ch.  64,  sec.  127,  quoted  above. 

Sections  123,  et  seq.,  provide  for  the  sale  of  lands  after 
taxes  have  been  in  arrears  for  five  years,  under  a  warrant 
from  the  county  treasurer.  Section  154,  provides  for  the 
creation  in  every  county  of  a  non-resident  land  fund,  to  con- 
sist of  all  moneys  received  by  the  county  treasurer  on  account 
of  the  taxes  on  non-residents'  lands,  whether  paid  to  him 
directly  or  levied  by  the  sheriff,  and  by  the  following  sections 
he  is  to  open  an  account  for  each  local  municipality  with  such 
fund ;  and  section  163,  surplus  money  belonging  to  such  fund 
are  to  be  rateably  apportioned  by  the  county  council  among 
the  municipalities.  Section  158  particularly  provides,  that 
every  local  municipal  council  on  paying  over  any  school  or 
local  rate,  shall  supply  out  of  the  general  funds  of  the  muni- 
cipality any  deficiency  arising  from  the  non-payment  of  the 
tax  on  land. 

I  think,  that  taking  the  16  Vic,  ch.  185,  sec.  22, 
and  the  16  Vie,  ch.  182,  sec.  69,  into  consideration, 
it  is  made  the  duty  of  the  local  municipality  to  make  up 
and  supply  any  deficiency  arising  to  the  school  fund 
which  arises  from  the  inability  of  the  collector  of  school 
rates  to  collect  the  same  by  reason  of  their  being  non-resident 
on  such  land,  or  no  goods  and  chattels  thereon  which  can  be 
distrained,  and  it  is  equally  my  opinion  that  the  legislature 
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intended  such  deficiency  should  be  made  up  out  of  the  general 
funds  of  the  municipality  immediately  after  the  return  made 
to  the  clerk  of  the  municipality  of  what  school  rates  are  so 
in  arrear.  The  provisions  of  the  assessment  law  remove  all 
doubt,  if  there  was  room  for  any,  under  the  school  law. 

I  can  see  no  reason  for  holding  that  this  return  need  be 
under  the  seal  of  the  corporation  of  school  trustees,  it  is  in 
effect  no  more  than  a  statement  of  what  their  collector  has 
reported  to  them. 

These  statutory  provisions  are  sufficient  to  establish  the 
legal  right  of  the  school  trustees  to  recover  the  amount  of 
the  deficiency  so  required  to  be  made  up.  The  legal  liability 
of  the  local  municipal  corporation  to  pay  out  of  their  general 
funds  rests  upon  the  same  foundation,  and  this  is  strengthen- 
ed by  the  69th  section  of  the  16  Vic,  ch.  182,  (Consolidated 
Statutes,  U.  C,  ch.  55,  sec.  159,)  which  provides  that  all 
sums  that  may  at  any  time  be  paid  to  a  municipality  out  of 
the  non-resident  land  fund  of  the  county  shall  form  part  of 
the  general  funds  of  such  municipality,  which  non-resident 
land  fund  is  in  part  composed  of  the  unpaid  school  rates 
returned  by  the  trustees  of  the  school  section  to  the  clerk  of 
the  municipality,  and  by  him  to  the  county  treasurer.  But 
it  was  assumed  hj^ervis,  C.  J.,  in  Addison  v.  The  Mayor, 
&c.,  of  Preston,  that  if  legal  right  on  one  side  to  receive 
the  money,  and  legal  right  on  the  other  to  pay  it,  co-exist, 
an  action  of  debt  will  lie,  and  each  count  of  this  decla- 
ration sets  out  in  substance  the  section  of  the  statute  upon 
which  the  right  is  founded. 

I  felt  some  difiiculty  about  the  proper  construction  of 
the  words,  "the  then  current  year."  It  is  contended  on 
*  the  part  of  the  defendants,  that  the  return  of  taxes  so 
uncollected  must  be  made  before  the  end  of  the  year 
within  which  they  are  imposed,  or  the  trustees  of  the 
school  section  cannot  claim  them  from  the  local  munici- 
pality. I  think  it  quite  clear  that  if  this  be  so,  the  trustees 
cannot  claim  them  at  all ;  not  from  the  land  owner,  or  by 
any  process  against  the  land,  for  no  authority  is  left  in 
them  so  to  collect  after  the  current  year;  nor  yet  from 
the  county  treasurer,  if  by  the  returns  made  to  him  he 
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discovers  the  arrearages  and  charges  the  land  in  his  books, 
for  the  law  strictly  prescribes  what  appropriation  of  it 
shall  be  made  when  he  receives  it.  The  effect  then  of  the 
defendants'  argument  is,  that  the  school  sections  must 
lose  the  money,  and  either  the  landowner  will  get  the 
benefit  by  not  paying  his  school  rate,  or  the  non-resident 
land  fund  will  be  increased  by  the  amount,  and  so  the 
municipality  will  ultimately  receive  it  without  having  pre- 
viously made  up  the  deficiency  caused  by  its  non-payment 
as  part  of  their  general  funds.  I  am  satisfied  this  was  not 
meant  by  the  legislature,  and  though  it  is  not  easy  to 
deal  with  the  section  as  it  stands,  and  yet  under  such 
circumstances  to  prevent  a  consequence  plainly  contrary  to 
the  intention  of  the  two  acts,  I  think  we  may  hold  that 
the  trustees  may  before  the  end  of  each  current  year, 
return  all  school  rates  upon  lands  not  collected,  for  the 
reasons  stated  in  the  act,  and  of  which  no  prior  return  has 
been  made  to  the  clerk  of  the  municipality.  With  this  con- 
struction the  plaintiffs  will  be  entitled  to  retain  their  verdict, 
otherwise  it  must  be  entered  on  the  third  count  only  for  the 

plaintiffs'  damages   ,  and  for  the  defendants  on  the 

first  and  second  counts. 

Per  cur. — Judgment  for  plaintiffs. 


Cameron  v.  Boulton. 

Bond — Time  given  by  one  of  three  co-sureties  to  principal  debtor — Release  of 
co-sureties  thereby. 

W.  G.  being  indebted  to  H.  &  H. ;  C.  G.,  W.  H.  B.,  and  plaintiff  (J.  H.  C.) 
entered  into  a  bond  to  secure  the  debt,  which  bond  becoming  due  was 
forfeited.  Plaintiff  gave  his  bond  to  H.  to  secure  the  debt ;  he  subsequent- 
ly, and  after  payment  of  the  first  instalment,  took  from  W.  G.  his  bond  to 
secure  the  same  debt.  Upon  an  action  brought  against  B.,  one  of  the 
original  co-sureties, 

Held,  that  by  payment  of  the  original  debt,  plaintiff  had  put  himself  in  the 
position  of  principal  debtor,  and  the  taking  the  bond  militated  to  the  pre- 
judice of  his  co-sureties,  inasmuch  as  he  could  not,  at  any  moment,  be  put 
in  motion  against  the  original  debtor,  and  that  therefore  the  co-sureties 
were  released. 

The  first  count  of  the  declaration  stated  that  on  the  10th  of 
June,  1846,  W.  Gamble,  Clarke  Gamble,  the  plaintiff  and 
the  defendant,  gave  their  bond  to  Hooker  and  Holton,  in 
the  penal  sum  of  <£10,000,  conditioned  that  if  W.  G.  should 
68  vol.  IX. 
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pay  to  H.  &  H.  .£5000  in  five  years,  the  bond  should  be  void, 
that  C.  G.,  the  plaintiff  and  defendant  were  only  sureties  for 
W.  G.  That  W.  G.  not  having  paid  the  £5000,  H.  &  H. 
called  on  plaintiff  to  pay  it,  and  plaintiff  afterwards,  on  the 
1st  of  January,  1855,  paid  the  same,  and  thereupon  defend- 
ant became  liable  to  pay  plaintiff  £1666  13s.  4d.,  being 
one-third  part  of  the  £5000  paid  to  H.  &  H.,  and  being  so 
liable,  promised  to  pay. 

The  second  count  was  for  interest. 

The  defendant  pleaded,  on  equitable  grounds,  that  after 
the  bond  in  the  first  count  mentioned  became  due,  and  after 
the  settlement  of  the  claim  of  Hooker,  by  the  plaintiff,  W. 
G.  caused  one  G.  W.  A.  to  convey  to  plaintiff,  his  heirs  and 
assigns,  all  his  (G.  W.  A.'s)  estate,  title  and  interest  in  cer- 
tain land,  and  that  W.  G.  made  to  plaintiff  his  bond,  dated 
22nd  September,  1852,  in  the  penal  sum  of  £10,000,  condi- 
tioned, [after  reciting  that  plaintiff  had  become  surety  to  H. 
&  H.  for  W.  G.  in  the  sum  of  £5000,  that  W.  G.  had  been 
unable  to  pay  the  same,  that  plaintiff  had  been  called  upon 
as  surety  to  pay,  and  had  given  his  bond  to  Hooker,  then 
holder  of  the  claim,  payable  in  half-yearly  instalments  over  a 
period  of  five  years  from  the  1st  February,  1852,  and  had  paid 
the  first  half-yearly  instalment  and  interest,]  that  if  W.  G. 
should  pay  plaintiff  all  such  sums  as  plaintiff  should  pay 
Hooker  in  accordance  with  his  bond,  and  at  the  same  time  pay 
to  the  plaintiff  quarterly,  on  the  1st  October,  January,  April, 
and  July,  the  interest  on  the  said  sum  of  £5000,  the  bond 
should  be  void.  Averment  that  the  bond  in  the  first  count  men- 
tioned and  the  bond  referred  to  in  W.  G.'s  bond  are  the  same, 
and  that  the  plaintiff  by  accepting  the  said  bond  from  W.  G. 
gave  time  to  W.  G.  for  payment  of  his  liability  to  Hooker, 
beyond  the  time  mentioned  in  the  bond  set  forth  in  the  first 
count,  and  tJierehy  deprived  defendant  of  the  right  and 
power  to  compel  W.  6r.  to  discharge  his  liability  on  the  bond 
set  forth  in  the  first  county  either  to  Hooker  or  the  plaintiff ; 
and  so  the  defendant  says  that  in  equity  and  good  conscience 
he  is  discharged,  and  that  he  is  in  like  manner  discharged 
from  paying  interest  to  the  plaintiff  on  the  money  paid  by 
him  to  Hooker. 
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Demurrer,  because  it  did  not  appear  that  when  Hooker 
accepted  plaintiff's  bond,  he  released  or  gave  up  his  remedy 
against  W.  G.  on  the  first  bond,  or  that  he  consented  to  take 
the  plaintilF's  bond  in  substitution  of  the  first  bond,  or  that 
defendant  could  not  have  compelled  W.  G.  to  pay  the  first 
bond  in  equity,  and  because  one  co-surety  cannot  give  time 
to  the  principal  so  as  to  restrain  the  creditor  from  suing  him, 
or  to  release  another  co-surety,  and  because  no  injunction 
could  be  obtained  on  the  facts  stated  in  the  plea. 

J.  H.  Cameron,  Q.  C,  supported  the  demurrer,  citing 
Dunn  V.  Slee,  1  J.  B.  Moore,  2  ;  Thompson  v.  Lack,  3  C.  B., 
540  ;  Manhood  v.  Crick,  Cro.  EL,  716,  726;  Lobly  v.  Gild- 
dart,  3  Lev.,  55  ;  Lovelace  v.  Corbett,  1  Brownlow  &  Golds- 
borough,  47 ;  Tucker  v.  Laing,  2  K.  &  J.,  745 ;  Price  v. 
Barker,  4  E.  &  B.,  760 ;  Davis  v.  Humphries,  6  M.  &  W., 
168 ;  Donee  v.  Walley,  2  Exc,  198 ;  McVicar  v.  Royce, 
17  U.  C,  529. 

M.  G.  Cameron,  contra,  cited  Toussaint  v.  Martinnant,  2 
T.  R.,  100  ;  Loomis  v.  Ballard,  7  U.  C.  Q.  B.,  366  ;  Parker  v. 
McCrea,  7  C.  P.  U.  C.  124  ;  Mathewson  v.  Brouse,  1  U.  C.  Q. 
B.  72  ;  Price  v.  Moulton,  10  C.  B.,  561 ;  Vorley  v.  Barrett, 
1  C.  B.  K  S.,  225;  Nicholson  v.  Revill,  4  A.  k  E.,  675; 
Ex-parte  Gifi'ord,  6  Ves.  805  ;  Evans  v.  Bremridge,  2  Jur. 
N  S.,  134  ;  Hodgson  v.  B[odgson,  2  Keene,  704 ;  Purley  v. 
Loney,  17  U.  C.  276;  Whitcher  v.  Hall,  5  B.  &  C,  276; 
Bonar  v.  McDonald,  3  H.  L.  C,  239 ;  Combe  v.  Woolf,  8 
Bing.,  162  ;  Pooley  v.  Harradine,  7  E.  &  B.  431. 

Draper,  C.  J. — The  plaintiff  sues  in  the  character  of  a 
surety  who  has  paid  the  debt  due  by  the  principal,  and  claims 
contribution  from  his  co-surety.  The  bond  in  which  W.  G. 
was  principal,  and  plaintiff,  defendant,  and  C.  G.  were  sure- 
ties, was  to  Hooker  and  Holton,  and  was  conditioned  for 
the  payment  by  W.  G.  of  £5000  on  the  10th  June,  1851. 

The  plea  evidently  sets  up  as  a  defence  matters  prior  to 
the  payment  made  by  plaintiff,  according  to  the  declaration 
on  the  1st  January,  1855.  It  states  that  W.  G.  made  his 
bond  to  plaintiff  dated  22nd  September,  1852,  after  the  bond 
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mentioned  in  the  declaration  was  due,  and  after  the  settle- 
ment by  the  plaintiff  of  the  claim  of  Hooker — not  Hooker  & 
Holton — not  referring  to  the  payment  stated  in  the  declara- 
tion, and  that  in  this  bond  was  recited  the  bond  referred  to 
in  the  declaration,  and  further  that  W.  G.  had  been  unable 
to  pay,  that  plaintiff  had  been  called  upon  to  pay,  and  had 
given  his  bond  to  Hooker,  [who  then  held  the  claim,]  condi- 
tioned to  pay  the  debt  in  five  years  by  half-yearly  instal- 
ments, and  that  the  plaintiff  had  paid  the  first  instalment 
and  interest,  and  the  condition  of  this  bond  of  W.  G.  was 
that  he  should  pay  plaintiff  all  such  sums  as  plaintiff  had  to 
pay,  according  to  the  condition  of  the  recited  bond,  within 
five  years  from  the  22nd  September,  1852,  and  should  pay 
the  interest  on  the  sum  of  £5000  quarterly.  The  plea  then 
states  that  plaintiff  by  accepting  this  bond,  gave  W.  Gr.  time 
for  the  payment  of  his  liability  to  Hooker^  beyond  the  time 
mentioned  in  the  bond  set  forth  in  the  declaration,  without 
defendant's  knowledge  and  consent. 

This  plea  assumes  that  W.  G.  was  liable  to  Hooker,  on 
22nd  September,  1852,  the  date  of  the  bond  given  by  W.  G. 
to  the  plaintiff,  and  therefore  at  least  concedes  that  the 
plaintiff's  bond  to  Hooker,  given  to  secure  the  payment  of 
£5000  in  five  years  from  the  1st  February,  1852,  was  not 
treated  by  the  plaintiff  as  having  extinguished  W.  G.'s  lia- 
bility on  the  first  bond  to  Hooker  and  Holton.  It  is  true  the 
pleadings  under  consideration  do  not  shew  at  what  date  the 
plaintiff  gave  his  new  bond  to  Hooker,  but  the  recital  in  W.  G.'s 
bond  to  the  plaintiff  states  that  the  plaintiff  had  given  this 
bond,  and  had  paid  the  first  half-yearly  instalment  thereon, 
which,  coupled  with  the  fact  that  the  plaintiff's  payments 
were  to  be  computed  from  1st  of  February,  1852,  establishes 
sufficiently  that  the  plaintiff's  liability  to  Hooker  was  com- 
plete before  W.  G.'s  bond  to  the  plaintiff  was  given,  to 
indemnify  him  against  all  payments  which  the  plaintiff  should 
make  to  Hooker,  This,  I  think,  explains  why  the  defendant 
in  the  beginning  of  the  plea  avers  that  "  after  the  settle- 
ment "  of  the  claim  by  the  plaintiff,  W.  G.  gave  his  bond, 
which  plaintiff  accepted  and  thereby  gave  time. 

If,  however,  the  giving  of  plaintiff's  bond  to  Hooker,  left 
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the  latter  unfettered  in  pursuing  his  remedies  against  W.  G., 
[and  I  have  no  where  seen  that  the  giving  time  to  a  surety 
alfects  the  right  against  the  principal,]  what  authority  had 
the  plaintiff  to  give  time  to  W.  G.  in  prejudice  of  Hooker's 
rights.  None  is  shewn  or  pretended,  and-  before  it  could 
exist,  Hooker's  claim  upon  W.  G.  must  have  been  in  some 
way  satisfied  and  discharged.  Whether  Hooker,  after  giving 
time  to  the  plaintiff,  one  surety,  could  have  enforced  any 
payment  from  the  co-sureties  is  a  question  not  now  arising. 
At  all  events,  the  plea  does  not  rest  the  defence  on  any 
assertion,  direct  or  implied,  that  Hooker  by  taking  the  plain- 
tiff's bond  had  discharged  W.  G.,  and  consequently  had  dis- 
charged the  sureties. 

In  effect,  therefore,  I  think  the  plea  raises  this  defence, 
that  when  the  plaintiff  paid  Hooker,  as  in  the  declaration 
stated,  he  had  by  the  preceding  transactions  prevented  him- 
self from  immediately  calling  upon  W.  G.,  and  as  an  alleged 
consequence  had  deprived  himself  of  the  right  to  call  on  the 
co-sureties  for  contribution. 

There  can  be  no  doubt,  I  think,  that  as  soon  as  the  plain- 
tiff had  paid  the  debt,  he  became  the  principal  creditor  of 
W.  G.,  and  defendant  became  a  surety  to  him  for  his 
rateable  proportion.  I  do  not  find  any  direct  authority  for 
this  position,  but  it  appears  to  me  to  be  the  legitimate  deduc- 
tion from  many  cases,  and  to  be  an  inevitable  consequence 
from  principles  which  are  clearly  established.  That  W.  G. 
was  debtor  for  money  paid  to  his  use  is  undeniable.  Equally 
undeniable  is  it  that  the  defendant  became  liable  to  contribu- 
tion, and  this  not  from  any  contract  to  contribute,  but  from 
the  justice  and  equity  arising  on  the  circumstances.  Any 
payment  made  by  W.  G.  to  the  plaintiff  would  have  gone  in 
proportionate  diminution  of  the  defendant's  liability,  and 
the  defendant  would  have  the  same  rights  as  a  surety  after 
the  payment,  as  he  had  in  respect  to  W.  G.  before  it.  I  am 
unable  to  find  a  solid  reason  why  he  should  not  have  such 
rights  against  the  plaintiff  also.  The  more  I  consider  it,  the 
less  difference  do  I  trace  betAveen  the  relation  of  Hooker 
before  he  was  paid,  with  the  plaintiff  and  defendant  as 
co-sureties,  and  since  the  payment  between  the  plaintiff  and 
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the  defendant  as  surety  for  a  part.  Until  payment,  the 
plaintiff  had  acquired  no  cause  of  action  against  W.  G. ;  yet 
he  had  the  right  to  call  upon  Hooker  to  take  steps  which 
might  enure  for  his  relief  or  protection.  If  Hooker  had 
taken  such  a  bond  as  the  plaintiff  has  taken  from  W.  G.,  there 
is  no  doubt  the  sureties  would  have  been  discharged.  The 
defendant  possessed  the  same  rights  as  the  plaintiff,  while 
Hooker  was  the  creditor.  Since  the  plaintiff  became  the 
creditor,  I  apprehend  that  he  would  have  the  right  to  require 
the  plaintiff  to  take  such  steps  in  regard  to  W.  G.  as  he  might 
have  required  Hooker  to  take,  and  if  the  plaintiff  has  so  dealt 
with  the  principal  debtor  that  he  cannot  comply  with  such 
request,  the  surety  is  in  my  opinion  discharged.  The  bond 
^iven  by  the  plaintiff  to  Hooker  became  due  and  payable 
several  months  before  the  bond  given  by  W.  G.  to  the  plain- 
tiff became  due.  I  gather  from  the  pleadings  that  Hooker 
was  paid  by  the  plaintiff  according  to  the  condition  of  his 
bond.  After  the  time  when  that  payment  was  made,  the 
plaintiff  could  take  no  step  to  compel  payment  from  W.  G., 
until  the  period  fixed  in  his  (W.  G.'s)  bond  to  the  plaintiff, 
and  as  a  consequence  it  appears  to  me  he  lost  his  recourse 
against  the  present  defendant,  who  had  the  right  as  a  surety 
to  call  upon  the  plaintiff  the  moment  he  stood  in  Hooker's 
place,  as  creditor  of  W.  G.,  to  proceed  against  W.  G.  for  the 
protection  of  the  sureties. 

T  conclude,  therefore,  that  the  defendant  is  entitled  to  our 
judgment  on  this  demurrer. 

The  following  cases  relate  more  or  less  to  the  question 
raised  on  this  demurrer  : — Skip  v.  Huey,  3  Atk.,  91 ;  Nis- 
bet  V.  Smith,  2  Br.  Ch.  Ca.,  579  ;  Rees  v.  Berrington,  2 
Ves.  Junr.,  540;  Law  v.  the  E.  India  Co.,  4  Yes.,  824; 
Boultbee  v.  Stubbs,  18  Yes.,  20 ;  Bank  of  Ireland  v.  Beres- 
ford,  6  Dow,  233  ;  Samuell  v.  Howarth,  3  Mer.  272 ;  Eyre  v. 
Bartropp,  3  Madd.  221 ;  Hodgson  v.  Nugent,  5  T.  R.,  277  ; 
R.  V.  Sheriff  of  Surrey,  1  Taunt.,  159 ;  Thomas  v.  Young, 
15  Ea.,  617 ;  Bowsfield  v.  Tower,  4  Taunt.,  456 ;  Croft  v. 
Johnson,  5  Taunt.,  319  ;  Moor  v.  Bowmaker,  6  Taunt.,  379 ; 
Brickwood  v.  Anniss,  5  Taunt.,  614 ;  Tindal  v.  Brown,  1  T. 
R.,  167,  2  T.  R.,  186  ;  Ex-parte  Smith,  3  Br.  Ch.  Ca.,  1 ; 
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Walwyn  v.  St.  Quintin,  1  B.  &.  P.,  652 ;  English  v.  Darley, 

2  B.  &  P.,  61;  Gould  v.  Robson,  8  Ea.,  576;  Clark  v 
Devlin,  3  B.  &  P.,  363;  Withall  v.  Masterman,  2  Camp., 
179 ;  Parsons  v.  Briddock,  2  Vern.,  608 ;  Ex-parte  Crisp , 
1  Atk.,  135;  Gammon  v.  Stone,  1  Yes.,  339;  Wright  v. 
Simpson,  6  Yes.,  714,  734 ;  Ex-parte  Bushforth,  10  Yes., 
409 ;  Wright  v.  Morley,  11  Yes.  12  ;  Glossop  v.  Harrison, 
Coop.,  61 ;  Antrobus  v.  Davidson,  3  Mer.,  569  ;  Robinson  v. 
Wilson,  2  Madd.,  434 ;  Trent  Nav.  Co.  v.  Harley,  10  Ea., 
34  ;  Ex-parte  Mure,  2  Cox,  63,  74 ;  Lawson  v.  Wright,  1 
Cox,  275 ;  Deering  v.  Earl  of  Winchelsea,  2  B.  &  P.  270 ; 
Cowell  v.  Edwards,  2  B.  &  P.  268  ;  Craythorne  v.  Swinburne, 
14  Yes.,  160  ;  Stirling  v.  Forrester,  3  Bligh,  575 ;  Nichol- 
son V.  Revill,  4  A.  &  E.,  675  ;  Coope  v.  Twynam,  Turn.  & 
Russ.,  426 ;  Dunn  v.  Slee,  Plolt  N.  P.  C,  399  ;  Archer 
V.  Hale,  4  Bing.,  464 ;  Davey  v.  Prendergrass,  5  B.  & 
A.,  187;  Strong  v.  Foster,  17  C.  B.,  219;  Hall  v.  Cole, 
4  A.  &  E.,  577;  Done  v.  Walley,  2  Exch.,  198;  Owen 
V.  Homan,  15  Jur.,  339;  Bell  v.  Banks,  5  Jur.,  486, 

3  M.  &  G.,  258 ;  Frazer  v.  Jordan,  8  E.  &  B.,  303 ; 
Pearl  v.  Deacon,  3  Jur.  K  S.,  879 ;  Wythes  v.  Labou- 
chere,  5  Jur.  N.  S.,  499 ;  Wyke  v.  Rogers,  1  DeG.,  McN. 
&  G.,  408 ;  Reade  v.  Lowndes,  3  Jur.  N.  S.,  877 ;  Ster- 
ling V.  Forester,  3  Bligh,  575 ;  3  Lev.,  55 ;  1  Brownl.  v. 
Goldsb.,  47,  71 ;  Clarke  v.  Henty,  3  Y.  &  C,  187  ;  Hodg- 
son V.  Hodgson,  2  Keen,  704 ;  Antrobus  v.  Davidson,  3 
Mer.  579  ;  Wright  v.  Simpson,  6  Yes.,  734;  Pooley  v.  Har- 
radine,  7  E.  &  B.,  431 ;  Yorley  v.  Barrett,  1  C.  B.  N.  S., 
225  ;  Bonar  v.  McDonald,  14  Ju.,  1077  ;  Newton  v.  Chorl- 
ton,  2  Drewry,  333;  Kearsley  v.  Cole,  16  M.  &  W.,  128; 
Price  V.  Barker,  4  E.  &  B.  760. 

Hagarty,  J. — Two  propositions  seem  to  be  clearly  estab- 
lished affecting  this  case.  1st.  In  the  language  of  Wood, 
Y.  C,  Newton  v.  Chorlton,  (2  Drewry,  333,)  "  The  surety 
has  a  right  to  put  the  creditor  in  motion  at  all  times  against 
the  principal  debtor ;  and  if  he  do  any  act  whatever  by 
which  he  is  prevented  from  complying  with  the  request  of 
the  surety  of  being  put  in  motion  at  any  time  the  surety 
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may  think  fit  against  the  principal  debtor,  that  will  discharge 
the  surety." — (Davies  v.  Stainbank,  6  De.G.  McN.  &  G., 
679.)  2nd.  In  Sir  Wm.  Grant's  words,  (Antrobus  v.  Davidson, 
3  Mer.  569,) — "  A  surety  may  come  into  a  court  of  equity 
to  compel  the  principal  debtor  to  relieve  him  of  his  liability 
by  paying  off  the  debt." 

There  is  no  pretence  in  this  case  that  time  was  given  by 
the  principal  creditor  to  the  principal  debtor,  but  the  de- 
fence is  in  substance,  that  after  default  by  principal  debtor 
the  present  plaintiff  gave  his  bond  to  Hooker  for  the  amount, 
payable  in  five  years  from  the  1st  of  February,  1852,  by  half- 
yearly  instalments,  and  after  paying  the  first  instalment, 
took  a  bond  from  the  principal  debtor,  W.  Gamble,  reciting 
the  first  bond,  and  that  plaintiff  had  paid  the  first  half-yearly 
instalment  thereon,  and  conditioned  for  Gamble's  paying 
the  plaintiff  all  sum  and  sums  of  money  as  plaintiff  should 
from  time  to  time  pay  to  Hooker  in  accordance  with  such 
recited  bond  in  five  years  from  the  date,  (22nd  September, 
1852,)  and  pay  interest  quarterly  on  said  £5000,  on  the 
1st  days  of  October,  January,  April,  and  July  in  each  year. 
By  this  arrangement  as  pleaded,  the  plaintiff  was  to  pay 
Hooker  by  semi-annual  instalments  ranging  over  five  years, 
and  Gamble  the  chief  debtor  was  to  pay  all  principal  money 
paid  by  plaintiff  in  five  years  from  a  date  seven  months 
after  the  beginning  of  the  five  years  between  plaintiff  and 
Hooker,  and  interest  quarterly ;  so  that  plaintiff  could  not 
require  any  part  of  the  principal  from  W.  Gamble  till  a 
period  of  some  months  after  he  had  finally  paid  Hooker. 

As  soon  as  W.  Gamble  had  made  default  on  the  original 
bond,  the  present  defendant,  as  one  of  his  sureties,  had 
two  rights  in  equity,  (besides  the  common  right  of  paying 
the  claim  and  suing  Gamble  at  once.)  1st.  To  call  on 
Hooker  to  sue  Gamble  or  allow  surety  to  sue  in  his  name. 
2nd,  To  call  on  Gamble  to  relieve  him  the  surety,  by  paying 
off  the  debt. 

We  have  now  to  see  if  either  of  these  rights  have  been 
interfered  with.  Hooker  has  agreed  to  receive  the  debt 
from  plaintiff  as  surety  in  instalments  extending  over  five 
years.    The  case  of  Dunn  v.  Slee,  (1  Holt.  399,)  and  2  J.  B. 
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Moore,  2,  cited  approvingly  by  many  writers,  is  in  point, 
that  such  a  step  does  not  affect  the  remedy  against  the 
co-surety. 

The  latter  may  still  go  at  any  time  to  the  creditor  and 
pay  off  the  debt,  sue  the  chief  debtor,  and  claim  contribu- 
tion. Nothing  is  done  to  interfere  with  his  rights,  or  preju- 
dice him. 

Had  the  case  stopped  at  this  point,  I  consider  the  plain- 
tiff's right  to  be  clear.  The  difficulty  is  created  by  his 
subsequent  arrangement  with  W.  Gamble,  giving  him  five 
years  before  he  can  call  on  him  for  any  part  of  the  moneys 
paid  to  Hooker. 

As  soon  as  plaintiff  paid  to  Hooker  any  money  over  one- 
third  of  the  original  debt,  he  would  have  a  right  of  action 
for  the  excess  against  the  present  defendant  and  the  other 
co-surety,  and  it  would  seem  that  he  was  not  bound  to  pay 
the  whole  debt  before  he  called  for  reimbursement,  provided 
he  had  paid  in  excess  of  one-third  share,  and  for  each  sum  paid 
by  him  he  could  also  call  at  once  on  the  chief  debtor  to 
re-imburse  him  without  waiting  till  all  was  due. — Davies  v. 
Humphreys,  (6  M.  &  W.  153.) 

So  long  as  the  defendant  could  go  to  Hooker  and  pay  him 
off  or  compel  W.  Gamble  to  do  so,  he  has  not,  as  I  conceive, 
any  right  to  complain.  When  Hooker  is  paid  by  the  plain- 
tiff in  full  or  to  any  amount^over  plaintiff's  one- third,  then  the 
right  of  action  accrues  to  plaintiff  against  defendant. 

The  defendant's  right  to  compel  Hooker  to  sue  is  gone  as 
to  such  payment.  Can  he,  then,  resort  to  W.  Gamble,  and 
force  him  to  relieve  him  from  liability  to  his  co-surety,  the 
plaintiff,  who  has  thus  become  his,  the  defendant's,  creditor 
as  to  all  moneys  paid  in  excess  of  the  one-third  share. 

The  principal  debtor  may  answer,  that  he  is  not  bound  to 
pay  plaintiff  till  the  five  years  have  expired.  If  defendant 
even  had  an  equity  to  compel  a  co-surety  like  the  plaintiff, 
who  has  paid  the  chief  creditor,  to  sue  the  chief  debtor,  (on 
which  it  is  not  necessary  to  pronounce  an  opinion,)  it  could 
not  be  done  on  a  state  of  facts  like  that  before  us.  The 
plaintiff  has,  to  use  the  common  phrase,  "  tied  his  hands"  as 
against  the  chief  debtor,  and  the  defendant,  for  a  consider- 
69  VOL.  IX. 
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able  time,  seems  to  me  to  be  in  the  unfavourable  position  of 
having  no  chief  creditor  whom  he  can  pay  himself  or  ask  to 
sue  the  debtor,  no  debtor  whom  he  can  call  on  to  pay  off  the 
claim  and  relieve  him  from  further  liability. 

If  the  effect  of  one  co-surety  paying  off  the  whole  debt  is 
to  place  him  in  the  position  of  the  chief  creditor  with  the  ori- 
ginal debtor  as  his  principal  debtor,  and  the  remaining  co- 
sureties as  sureties  to  him  to  the  extent  of  two-thirds  of  the 
debt,  then  if  he  make  any  arrangement  precluding  him  from 
suing  the  chief  debtor,  I  presume  the  common  rule  would 
apply  and  the  sureties  would  be  discharged. 

The  cases  on  the  general  point  are  very  numerous.  They 
are  collected  in  the  notes  to  Rees  v.  Berrington,  (2  White  & 
Tudor's  Leading  Cases,  814,)  and  a  very  extensive  digest  of 
the  cases  will  be  found  in  the  Appendix  to  1  C.  P.  Cooper's 
Reports.  It  is  well  put  by  Best,  C.  J.,  in  Philpott  v.  Bry- 
ant, (4  Bing.  719,)  "  A  creditor,  by  giving  further  time  of 
payment  undertakes  that  he  will  not,  during  the  time  given, 
receive  the  debt  from  any  surety  of  the  debtor,  for  the  instant 
that  a  surety  paid  this  debt  he  would  have  a  right  to  recover 
it  against  his  principal.  The  creditor,  therefore,  by  receiving 
his  debt  from  the  surety,  would  indirectly  deprive  the  debtor 
of  the  advantage  that  he  had  stipulated  to  give  him.  If  the 
creditor  had  received  from  his  debtor  a  consideration 
for  the  engagement  to  give  the  stipulated  delay  of  payment 
of  the  debt,  it  would  be  injustice  to  him  to  force  him  to  pay 
it  to  any  one  before  the  day  given.  If  to  prevent  the 
surety  from  suing  the  principal,  the  creditor  refuses  to 
receive  the  debt  from  the  surety  until  the  time  given  to  the 
debtor  for  payment  by  the  new  agreement,  the  surety  must 
be  altogether  discharged,  otherwise  he  might  be  in  a  situ- 
ation worse  than  he  was  in  by  his  contract  of  suretyship." 

I  do  not  find  any  express  authority  as  to  a  co-surety  pay- 
ing off  the  chief  creditor  and  then  giving  time  to  the  princi- 
pal debtor,  and  I  must  consider  his  position  by  analogies 
suggested  by  the  facts. 

Numerous  cases  use  the  expression  that  the  surety  is 
entitled  to  stand  in  the  place  of  original  creditor.  Lord 
Eldon,  in  Boultbee  v.  Stubbs,  (18  Vesey  20,)  says,  "  The 
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original  implied  contract  being,  that  as  far  as  the  nature  of 
the  original  security  will  admit,  the  surety  paying  the  debt 
shall  stand  in  place  of  the  creditor."  Again,  in  Wright  v. 
Morley,  (11  Vesey  22,)  Sir  Wm.  Grant  uses  equally  strong 
language. 

In  a  case  in  the  Irish  Exchequer  the  court  says,  "  We  lay 
it  down  ^s  a  broad  position  that  a  surety  paying  off  the 
debt  of  his  principal  is  entitled  either  against  his  princi- 
pal or  his  co-surety  to  the  benefit  of  all  secureties  which 
have  not  at  law  been  discharged."  Salkeld  v.  Abbott, 
Hayes,  584 ;  Rex  v.  Dennis,  Hays  and  Jones,  194. 

In  another  case  in  the  same  court,  the  co-surety  resisted 
contribution  because  the  plaintiff  had  taken  a  counter  indem- 
nity at  the  time  of  entering  into  the  liability  from  principal 
debtor.  Contribution  was  ordered,  the  plaintiff  assigning 
the  security  to  a  trustee  for  their  joint  benefit.  Latouche 
V.  Pallas,  (Hayes,  450.) 

The  law  on  this  head  is  set  forth  in  the  notes  to  the 
leading  case  of  Dering  v.  Lord  Winchelsea,  (1  White  and 
Tudor,  78).  Lord  Brougham  says,  "  the  surety  paying  off  a 
debt  shall  stand  in  the  place  of  the  creditor,  and  have  all 
the  rights  which  he  has  for  the  purpose  of  obtaining  his 
reimbursement.  It  is  hardly  possible  to  put  this  right  of  substi- 
tution too  high,  and  the  right  results  more  from  equity  than 
from  contract  or  quasi  contract."  Hodgson  v.  Shaw,  (3 
Myl.  &  K.  190.) 

When,  therefore,  the  plaintiff  in  the  present  case  had  dis- 
charged the  claim  of  Hooker  or  any  part  thereof  in  excess 
of  his  one-third  share  so  as  to  give  him  a  right  of  action 
against  his  co-sureties,  what  are  we  to  consider  was  his  posi- 
tion towards  them  ?  Their  right  was  gone  to  pay  off  Hooker 
or  force  him  to  proceed  against  principal  debtor.  But  it 
would  seem  that  their  equity  remained  to  call  upon  W. 
Gamble  to  relieve  them  from  their  liability  now  transferred 
from  Hooker  to  the  plaintiff. 

We  have  to  consider  the  legal  result  of  the  arrangement 
made  by  plaintiff  in  giving  time  to  W.  Gamble,  and  thus 
enabling  the  latter  to  decline  paying  plaintiff  until  the  expi- 
ration of  that  time. 
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If  we  look  upon  the  parties  as  thus  placed  in  the  common 
position  of  a  creditor,  represented  bj  plaintiff  with  W. 
Gamble  still  as  chief  debtor,  and  defendant  and  C.  Gamble  as 
sureties,  the  result  is  inevitable.  Substantially  the  case 
assumes  this  aspect  with  the  variation  that  plaintiff  has  only 
a  claim  on  the  sureties  for  two-thirds  of  the  debt  instead  of 
the  whole. 

We  are  told  in  all  these  cases  that  equity  will  look  at  the 
substance  and  not  the  semblance  of  the  situation  of  the 
parties.  Here  Hooker's  claim  is  extinguished,  and  the  only 
creditor  is  the  plaintiff.  Can  he  then,  without  the  assent  of 
defendant,  give  time  to  the  chief  debtor,  which  the  original 
creditor,  in  whose  place  he  now  stands,  could  not  do  without 
discharging  the  surety.  Lord  Loughborough  says  in  the 
leading  case  of  Rees  v.  Berrington,  "  It  is  the  clearest  and 
most  evident  equity  not  to  carry  on  any  transaction  without 
the  privity  of  him  who  must  necessarily  have  a  concern  in 
every  transaction  with  the  principal  debtor.  You  cannot 
keep  him  bound  and  transact  his  affairs  (for  they  are  as 
much  his  as  your  own)  without  consulting  him.  You  must 
let  him  judge  whether  he  will  give  that  indulgence  contrary 
to  the  nature  of  his  engagement." 

In  a  case  cited  in  the  American  Editor's  notes  to  Dering 
V.  Winchelsea,  (1  White  and  Tudor,  78,)  Chief  Justice  Mar- 
shall says,  "  Where  a  person  has  paid  money  for  which 
others  are  responsible,  the  equitable  claim  which  such  pay- 
ment gives  him  on  those  who  were  so  responsible  shall  be 
clothed  with  the  legal  garb  with  which  the  contract  he  has 
discharged  was  invested,  and  he  shall  be  substituted  to  every 
equitable  intent  and  purpose  in  the  place  of  the  creditor 
whose  claim  he  has  discharged.  The  cases  suppose  the 
surety  to  stand  in  the  place  of  the  creditor  as  completely  as 
if  the  instrument  had  been  transferred  to  him  or  to  a  trustee 
for  his  use.  Equity  would  undoubtedly  restrain  him  from 
obtaining  more  from  any  individual  than  the  just  proportion 
of  that  individual,  but  to  that  extent  his  claim  on  his  co- 
surety is  precisely  as  valid  as  upon  his  principal ;"  and  this 
was  fully  sustained  in  the  supreme  court. 

I  have  therefore  arrived  at  the  conclusion  that  the  plain- 


CAMERON  V.  BOULTON. 


549 


tiif,  standing  as  I  consider  the  authorities  shew  he  does,  in 
the  place  of  the  chief  creditor,  will,  by  giving  time  to  the 
chief  debtor,  and  so  "  tying  his  hands"  as  against  him 
without  the  co-surety's  assent,  discharge  the  latter.  I  con-  ' 
sider  that  the  defendant  has  thus  been  deprived  of  the 
equity  to  which  he  was  entitled,  of  compelling  the  chief 
debtor  to  relieve  him  from  his  liability  by  paying  the  claim, 
and  that  this  right  cannot  be  taken  away  without  dischar- 
ging him. 

Besides  the  cases  cited  and  referred  to  in  the  judgment,  I 
may  mention.  Copis  v.  Middleton,  Tur.  &  K.  224  ;  Stirling 
V.  Forrester,  3  Blgh.  575 ;  Wallis  v.  Swinburne,  1  Ex. 
203  ;  Gurney  v.  Seppings,  1  Coop.  12  ;  Yyner  v.  Hopkins, 
6  Jur.  889 ;  Gopell  v.  Swindon,  8  Jurist  Pt.  2,  340 ;  Browne  v. 
Lee,  6  B.  &  C.  700 ;  Turner  v.  Davies,  2  Esp.  478  ;  May- 
hew  V.  Crickett,  2  Swans.  185 ;  Strong  v.  Foster,  17  C. 
B.  206 ;  Orme  v.  Young,  1  Holt  84 ;  Done  v.  Walley,  2 
Ex.  198  ;  Hole  v.  Harrison,  1  Cases  in  Chancery  246, 
Finch  203 ;  Dowbiggen  v.  Bourne,  2  Y.  &  C.  462  ;  Onge  v. 
Truelock,  2  Molloy  31 ;  Davies  v.  Stainbank,  6  De.  G.  M. 
&  G.  679 ;  Wyke  v.  Rogers,  1  D.  G.  M.  &  G.  408 ;  Cock 
V.  Ravie,  6  Yesey,  283 ;  Kearsley  v.  Cole,  16  M.  &  W. 
128. 
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CASES  REPORTED  IN  VOL.  IX.,  BEGINNING  HILARY 
TERM,  22  VIC,  ENDING  HILARY  TERM,  23  VIC. 


ABSCONDING  DEBTOR. 

Attachment  against^ — See  Fieri 
Facias. 

ACTION. 

Notice  of.'] — See  Assault — By- 
Law,  2. 

Limitation  o/.] — See  Railway,  2. 

For  maliciously  suing  out  process.] 
— See  Court. 

For  work  and  labour.] — See  Con- 
tract, 3. 

On  covenant.] — See  Covenant,  1. 

For  damages  in  construction  of 
railway.] — See  Railway,  4. 

Of  ejectment  hrougJit  by  one,  <&c.]  — 
See  Ejectment,  2. 

By  sheriff.] — See  Bond,  1. 

By  incorporated  company  for  calls.] 
— See  Calls. 

Against  a  sheriff  for  false  return.] 
—  See  Fi.  Fa. 

Of  replevin  on  sheriff'' s  bo7id,] — 
See  Replevin,  3. 

0?^  bond  by  corporation.] — See 
Bond,  2. 

For  salary  of  school  teacher.] — 
See  School,  4. 

By  assignee  of  sheriff — Bail  bond 
to  liriiits — Discharge  of  surety  by 
certificate  of  allowance  of  recogni- 


zance under  Statute  16  Vic,  ch. 
175.] — A.  being  arrested  on  a  ca. 
sa.,  gave  bail  to  the  limits  by  bond 
to  the  sheriff  with  B.  &>  C.  as  sure- 
ties, and  afterwards  entered  into  a 
recognizance  of  bail  under  16  Vic, 
ch.  175,  with  B.  &  D.  as  sureties, 
which  was  improperly  allowed  by 
the  judge  of  the  county  court,  it 
being  defective  in  form,  and  exe- 
cuted before  a  person  who  w^as  not 
a  commisioner  in  the  county  in 
which  it  appeared  to  be  entered 
into.  See  McFarlane  v.  Allan,  6 
C.  P.  U.  C.  496,  and  the  same  case 
8  C.  P.  76.  The  plaintiff  having 
failed  in  Ms  suit  against  B.  &  D. 
the  sureties  in  the  recognizance  of 
bail  brought  this  suit  against  B. 
&  C,  the  sureties  in  the  bail  bond 
to  the  sheriff,  having  first  obtained 
an  assignment  from  the  sheriff.  Held, 
that  the  sureties  in  the  bail  bond  to 
the  sheriff  were  released  from  lia- 
bility by  the  filing  of  the  certificate 
of  allowance  of  the  recognizance 
of  bail  under  16  Vic,  ch.  175,  al- 
though the  recognizance  itself  was 
void  and  ought  not  to  have  been 
allowed.  McFarlane  v.  Mc  Whirter, 
334. 
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ACCOMMODATION. 

Acceptor.'] —  See  Bill  of  Ex- 
change, 1. 

ACCORD. 
And  satisfaction,] — See  Dower. 

ADVANCES. 

Made  under  an  assignment  for  the 
benefit  of  creditors.] — See  Assign- 
ment, 2. 

AFFIDAVIT. 
See  Chattel  Mortgage,  1. 

AGENT. 

See  Attachment. 


AGENCY. 
See  Contract,  2. 

AGREEMENT. 
See  Replevin  1. 

Par/ments  under.]  —  A.  entered 
into  an  agreement  with  B.  to  do 
certain  work,  &c.,  for  B.  for  which, 
by  the  terms  of  the  contract,  A. 
was  to  be  paid  the  sum  of  £3,600, 
partly  in  materials,  &c.,  and  the 
balance  "  in  three  yearly  instal- 
ments, and  according  as  the  work 
progresses."  Held,  that  the  amout 
of  each  yearly  instalment  to  be 
paid  to  A.  is  limited  by  the  amount 
of  work  done  and  the  materials 
provided  and  delivered  by  him 
during  the  year.  Grant  v.  McDon- 
ald et  al.y  195. 


ALTERATIONS. 
In  lease.] — See  Lease,  1. 
Ill  promissory  note  after  maturity.] 
— See  Promissory  Note,  1. 


AMENDMENT. 

Striking  out  and  substituting  names 
—  Common  Law  Procedure  Act,  1856, 
sees.  67  &  6S.]~Held,  that  the  Com- 
mon Law  Procedure  Act  does  not 
authorise  the  striking  out  of  all  the 
names  in  a  summons  in  ejectment, 
and  substituting  a  new  set  therefor, 
after  the  entry  of  the  record  for 
trial.  Rohinson  v.  Bell  and  Yas- 
bi?ider  v.  Bell,  2L 


APPEAL. 

From  magistrate's  conviction — See 
Magistrate. 


APPLICATION. 

Of  money  hy  payee.] — See  Pay- 
ment. 

To  quash  by-law, — See  By-Law,  1 . 

APPROPRIATION. 

Of  money  hy  payor.] — See  Pay- 
ment. 

ARBITRATION. 
See  School,  3. 

ARREST. 

Of  judgment — Discharge  of  rule 
for — Costs  of  motion.] — A  rule  hav- 
ing issued  in  arrest  of  judgment  on  a 
promissory  note  which  is  set  out  in 
the  declaration  as  not  negotiable.  No 
defence  shewn  at  the  trial.  Held, 
that  plaintiff  should  have  leave  to 
amend  his  declaration  on  payment 
of  defendant's  costs  of  motion  to 
arrest  judgment.  Martin  v.  Wilder, 
75. 

ASSAULT. 

And  battery —  Bailiff" — Notice  of 
action.] — Held,  that  the  imperial 
statute  21  Jac.  1,  ch.  12,  does  not 
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entitle  constables  to  notice  of  action, 
or  limit  the  period  within  which 
they  may  be  sued.  Held,  also,  that 
an  officer  claiming  the  benefit  of  a 
statute  in  justification  of  an  alleged 
breach  of  the  law  must  plead  the 
statute  specially.  Distinct  and 
clear  proof  of  a  warrant  to  arrest 
must  be  given  in  an  action  for 
assault  and  battery,  but  the  pro- 
duction of  a  warrant  will  not  justi- 
fy gross  and  unnecessary  violence 
in  the  execution  of  it.  Belch  v. 
Arnott  et  al.,  68. 


ASSIGNEE. 

0/  sheriff— Action  by,  on  hail  ho7id.'] 
— See  Action. 


ASSIGNMENT. 

For  henejit  of  creditors^ — See  Bill 

OF  SALE, 1. 

Action  brought  hy  assignee  on  cove- 
nant^— See  Covenant,  1. 

1.  Effect  of  in  1853,  under  the 
statute  VdEliz.  ch.h — Mortgagee'' s  in- 
terest not  attachable  upon  execution.'] 
— In  July,  1853,  R.,  in  order  to 
make  a  provision  for  his  daughter, 
and  in  consideration  of  5s.,  assign- 
ed the  land  conveyed  and  money 
secured  by  an  indenture  of  mort- 
gage, made  by  S.  to  a  trustee  for 
his  said  daughter.  In  August,  1856, 
the  plaintiff  recovered  judgment 
against  R.,  and  subsequently  ob- 
tained a  garnishee  order  against 
C,  the  executor  of  S.,  to  compel 
C.  to  pay  to  him  a  sum  of  money 
then  due  on  the  mortgage  from  S. 
to  R.,  which  was  the  mortgage  as- 
signed. At  the  time  of  the  assign- 
ment there  was  nothing  due  and 
payable  from  R.  to  plaintiff,  nor 
was  he  in  a  situation  to  seek  to  en- 
force the  payment  of  his  claim 
until  1858.  Held,  that  the  assign, 
ment  of  the  indenture  of  mortgage 
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in  1853,  as  the  law  then  stood,  had 
not  the  effect  of  delaying,  hindering 
or  defrauding  the  plaintiff,  so  as  to 
make  it  void  under  the  statute. ^ — 
13  Eliz.,  ch.  5.  That  the  said 
statute  extends  only  to  the  assign- 
ment of  such  things  as  are  liable  to 
be  taken  in  execution,  and  that  a 
mortgagee's  interest  is  not  so  liable. 
Lodor  V.  Creighton^  295. 

2.  For  general  benefit  of  creditors 
— Advances  made  to  wind  up  busi- 
ness— Limitation  in  time  for  winding 
up."] — Held,  that  an  assignment 
purporting  to  be  for  the  general 
benefit  of  creditors,  wnth  power  to 
the  assignees  to  make  advances  for 
the  conducting  and  winding  up  of 
the  business,  no  time  being  limited 
within  which  it  was  to  be  wound 
up ;  such  advances  to  be  the  first 
charge  upon  the  assets  with  10  per 
cent,  profit  upon  all  moneys  receiv- 
ed as  compensation  for  the  advan- 
ces, and  for  their  trouble  in  winding 
up,  with  power  to  employ  the 
assignor  at  a  salary  in  their  discre- 
tion, was  invalid  and  void  as 
against  subsequent  judgment  credi- 
tors. Hendry  et  al,  v.  Harty  et  al. 
520. 


ASSUMPSIT. 

For  non-completion  of  contract.] — 
See  Contract,  1. 

Action  of  against  a  corporation — 
Contract  under  seal.] — An  action 
can  be  sustained  against  a  corpora- 
tion for  work  and  labour  without 
being  supported  by  contract  under 
the  seal  of  the  Company.  Pirn  v. 
The  Municipal  Council  of  Ontano, 
304. 

ATTACHMENT. 

See  Garnishee. 

Of  mortgaged s  interest  under  exe- 
cution.]— See  Assignment. 
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Special  contract — Agent.']  —  One 
A.  P.  McD  enters  into  a  written 
contract  with  the  defendants  to 
execute  certain  work  for  them,  and 
verbally  agrees  to  give  one  A. 
McD.  an  interest  in  the  contract, 
A.  McD.  not  signing  the  contract, 
arid  afterwards  drawing  money  on 
It  under  authority  of  A.  P.  McD., 
and  apparently  as  his  agent.  Upon 
a  writ  to  attach  a  sum  of  money 
due  upon  the  contract,  in  a  suit  by 
plaintiffs  v.  A.  P.  McD.  Held,  that 
A.  McD.  never  having  signed  the 
contract  or  in  any  way  made  him- 
self liable,  and  having  drawn  mOney 
thereon  as  agent  of  A.  P.  McD.,  it 
was  not  a  partnership  debt,  and 
therefore  was  attachable  against  A. 
P.  McD.  Bescohy  et  al,  v.  Hamilton 
Water  Commissioners,  81. 


AUCTIONEER. 

Sale  of  chattels  hy — Warranty.'] 
— Where  an  auctioneer  at  an  at- 
tempted sale  of  goods  warranted 
them,  saying  they  were  his  own 
property,  and  he  would  stand  be- 
tween the  purchaser  and  loss. 
Having  sold  the  property  by  auc- 
tion a  few  days  subsequently  to  a 
bidder  on  a  former  occcasion,  and 
the  goods  having  been  claimed  and 
taken  by  a  third  party  who  held  a 
chattel  mortgage  which  covered 
them,  the  auctioneer,  upon  an  ac- 
tionjfor  money  had  and  received,  was 
held  responsible  to  the  purchaser 
at  the  subsequent  auction.  Somers 
V.  0' Donahue,  208. 


BAIL  BOND. 
Action  hy  assignee.] — See  Action. 

BAILIFF. 
Notice  of  action.] — See  Assault. 


BANKRUPT. 

Sale  of  lands  under  a  commission 
from  a  Lower  Canada  court — Eject-  * 
ment.] — Where  a  bankrupt  whose 
property  had  been  sold  under  a 
commission  of  the  court  in  Mon- 
treal, commenced  proceedings  in 
ejectment  to  recover  possession  of 
the  same  land.  Held,  that  he  was 
barred  by  the  statutes  7  Vic,  ch. 
10,  and  9  Vic,  ch.  30.  Bradbury 
V.  Wasley,  420. 

BILL  OF  EXCHANGE. 

1 .  Acco7nmodation  acceptor —  Time 
given  by  holder  loith  reservation  of 
rights.] — In  an  action  upon  a  bill 
of  exchange  by  the  endorsee  against 
the  acceptor,  the  defendant  pleaded 
on  equitable  grounds  that  he  was  an 
accommodation  acceptor  for  the 
drawer,  which  the  plaintiffs  knew, 
and  that  upon  the  receipt  of  collate- 
ral security  the  plaintiffs  gave  time 
to  the  drawer  without  defendant's 
consent.  Replication  by  plaintiffs, 
that  when  the  time  complained  of 
was  given,  it  w^as  expressly  under- 
stood and  agreed  that  the  plain- 
tiffs should  reserve  all  their  rights 
against  the  acceptor.  Held,  good 
on  demurrer.  Bank  of  Upper  Cana- 
da V.  Jardine,  332. 

2.  Payment  by  drawer  after  action 
— How  far  satisfaction  as  to  accep- 
tor.]— Held,  that  the  payment  of  a 
bill  by  the  drawer  after  action 
brought,  does  not  operate  as  a  con- 
sequence of  law  as  a  satisfaction 
and  discharge  in  an  action  by  the 
endorsee  against  the  acceptor.  Bank 
of  Montreal  v.  Armour,  401. 


BILL  OF  SALE. 

1 .  Delivery  under- Possession  by  one 
of  several  persons  under  same  insfru- 
ment — Assignment  for  benefit  of  credi- 
tors.]—h..  being  possessed  of  cer- 
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tain  mill-stones,  made  a  bill  of  sale 
thereof  to  B.  &  C,  and  abscon- 
ded ;  he  afterwards  returned,  and 
conveyed  the  mill-stones,  with  other 
property,  to  certain  parties,  for  the 
benefit  of  his  creditors.  One  of  the 
original  grantees  did  not  join  in 
this  conveyance.  The  defendant, 
a  sheriff,  afterwards  seized  and  sold 
the  stones  as  the  property  of  the 
original  owner.  Upon  trespass 
brought  against  the  sheriff  for  such 
sale,  Held,  that  possession  by  one 
of  several  parties  claiming  under 
the  same  instrument  is  possession 
for  the  whole,  unless  a  separate 
right  or  title  is  asserted  by  some  of 
them  independently  of  the  assign- 
ment, or  unless  any  of  them  dis- 
sented from  his  act.  And  further,that 
a  sheriff  cannot  justify  the  seizure 
of  goods  as  the  property  of  A.  in  the 
hands  of  third  parties,  because  one 
H.  is  jointly  interested  in  the  goods 
with  one  of  those  third  parties,  H. 
himself  not  setting  up  any  title. 
And,  also,  that  execution  by  all  the 
trustees  is  not  absolutely  necessary 
for  the  validity  of  an  assignment 
for  the  benefit  of  creditors.  Held, 
that  a  reasonable  time  may  be 
allowed  for  the  delivery  of  goods 
under  a  bill  of  sale,  according  to 
the  distance  from  the  place  of  exe- 
cution to  where  the  goods  are. 
And,  lastly,  that  the  purchaser  of 
the  goods  at  the  sheriff's  sale, 
under  the  circumstances  of  the 
case,  did  not  debar  him  from  deny- 
ing the  title  of  the  party  whose 
interest  the  sheriff  was  selling. 
Haight  et  al.  v.  Munro,  462. 

2.  Filing  copi/ — Fraud.'] — Under 
the  statute  20  Vic,  ch.  3,  a  copy  of 
a  bill  of  sale  may  be  filed  as  well 
as  a  copy  of  a  chattel  mortgage. 
Where  a  deed  provided  that  the 
household  furniture  of  one  of  the 
partners  is  not  to  be  sold  for  the 
purposes  of  the  trusts  mentioned  in 


the  deed,  until  the  partnership 
effects  shall  have  been  exhausted, 
such  provision  is  in  law  no  badge 
of  fraud.    Perrin  v.  Davis,  147. 

3.  Schedule — Re-filing.'] — A  bill 
of  sale  conveying  all  the  goods, 
chattels,  furniture,  and  household 
stuff  "  now  in  Swords'  Hotel,  To- 
ronto, or  particularly  mentioned  and 
expressed  in  a  certain  schedule 
marked  A.  hereunder  written  or 
hereunto  annexed,"  will  not  give 
the  grantee  any  title  in  goods  not 
mentioned  and  described  in  the 
schedule.  Kingston  v.  Chapman, 
130. 

BOND. 
>S'ee  Replevin,  3. 

1.  Action  by  sheriff — Informality 
in  judgment  roll.]~Held,  that  a 
party  before  he  can  recover  upon  a 
bond  indemnifying  him  against  all 
actions,  suits,  judgments,  &c.,  must 
shew  a  judgment  entered  in  proper 
form  against  him.  When  an  action 
was  brought  upon  such  a  bond  the 
judgment  proved  being  informal, 
the  court  granted  a  new  trial  upon 
payment  of  the  costs  of  the  former 
trial  and  the  application  in  Banco, 
rather  than  to  put  the  plaintiff  to 
the  expense  of  beginning  over  again 
when  he  appeared  to  be  entitled  to 
recover.    Ruttan  v.  Conger,  16. 

2.  Action  onhy  corporation  against 
a  defendant  as  surety — Collector — 
Taxes.]~Held,  that  a  corporation  is 
not  bound  to  see  that  their  collec- 
tors take  the  oath  of  office,  it  is  a 
duty  which  the  statute  imposes  a 
penalty  upon  the  collector  himself 
for  not  fulfilling.  Held,  also,  that 
time  given  to  one  of  two  bondsmen 
who  was  collector  for  a  municipali- 
ty did  not  invalidate  it  as  to  the 
other  on  equitable  grounds.  Such 
time,  provided  it  was  not  extended 
beyond  the  1st  of  March,  being 
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within  the  provisions  of  the  statute 
J8  Vic,  ch.  21,  sec.  8.  Held,  fur- 
ther, that  the  separation  by  20  Vic, 
ch.  118,  of  East  Whitby  did  not 
alter  the  then  existing  Whitby 
further  than  to  reduce  its  limits, 
and  is  not  a  cause  to  defeat  an 
action  such  as  this.  Eeld,  lastly, 
that  no  certificate  is  necessary  to 
the  collector's  roll  to  make  his 
proceedings  legal.  Mu7iicipaliti/  of 
WUthy  V.  Flint,  449. 

3.  Coupon — Presentation  of  for 
payment.'] — Plaintiffs  declare  on  a 
bond  or  deed  whereby  the  defen- 
dant covenanted  to  pay  R.  or  the 
holder  at,  &c.,  £200  on  the  1st  of 
July,  1877,  and  interest  thereon 
semi-annually  on  the  delivery  at 
the  Gore  Bank  of  the  warrants 
therefor  to  the  bond  annexed,  and 
that  the  plaintiffs  became  the  hol- 
ders by  delivery,  and  have  always 
been  ready  and  willing  to  deliver 
the  said  warrants  at,  (&c,  but  the 
sum  of  £12  for  interest  is  now  due. 
Declaration  held  bad  in  not  aver- 
ring an  actual  delivery  of,  or  an 
offer  to  deliver,  the  warrants  at  the 
Gore  Bank.  Osborne  et  al.  v.  The 
Preston  and  Berlin  Railway  Com- 
pany, 241. 

4.  Time  given  by  one  of  three  co- 
sureties to  principal  debtor — Release 
of  co-sureties  thereby. "] — W.  G.  being 
indebted  to  H.  &  H.  ;  C.  G.,  W. 
H.  B.,  and  plaintiff  (J.  H.  C.)  en- 
tered into  a  bond  to  secure  the 
debt,  which  bond  becoming  due 
was  forfeited.  Plaintiff'  gave  his 
bond  to  H.  to  secure  the  debt  ;  he 
subsequently,  and  after  payment  of 
the  first  instalment,  took  from  W. 
G.  his  bond  to  secure  the  same 
debt.  Upon  an  action  brought 
against  B.,  one  of  the  original  co- 
sureties, Held  that  by  the  payment 
of  the  original  debt,  plaintiff  had 
put  himself  in  the  position  of  prin- 
cipal debtor,  and  the  taking  the 


bond  militated  to  the  prejudice  of 
his  co-sureties,  inasmuch  as  he 
could  not,  at  any  moment,  be  put  in 
motion  against  the  original  debtor, 
and  that  therefore  the  co-sureties 
were  released.  Cameron  v.  Boul- 
ton,  537. 

5.  Time  given  to  surety  on  by  tak- 
ing promissory  note — How  far  the 
principal  is  discharged.'] — Where  an 
obligee  of  a  bond  given  as  security 
for  a  third  party  gives  that  party 
time  after  the  maturity  of  the  debt, 
the  surety  is  released  in  equity. 
Nor  will  an  understanding  between 
the  obligee  and  principal  debtor 
that  the  remedies  on  the  bond  shall 
not  be  barred,  alter  the  case,  unless 
such  arrangement  is  clearly  with 
the  knowledge  and  consent  of  the 
surety.    Hooker  v.  Gamble,  434. 

6.  Surety.] — Declaration  against 
defendant  as  surety  on  a  bond  for 
the  payment  of  a  sum  of  money, 
being  the  purchase  money  of  cer- 
tain tolls  on  a  certain  road.  Plea, 
that  at  the  time  of  the  execution 
there  was  attached  thereto  a  hand- 
bill shewing  certain  privileges  to 
be  received  by  the  principal  as  set 
forth  in  the  said  plea,  but  which 
the  principal  did  not  receive  the 
advantage  of  by  reason  of  omissions 
on  the  plaintiff's  part.  Held,  bad 
upon  demurrer,  as  not  shewing  any 
defence  sufficient  to  relieve  the 
defendant  from  the  condition  of  his 
bond.  Municipal  Council  of  Middle- 
sex V.  Peters,  205. 

7.  Usury.] — In  an  action  on  a 
bond,  penalty  £10,000,  given  to 
secure  a  cash  credit  of  £5,000,  the 
defendant  pleaded  usury  in  that 
the  plaintiffs  charged  him  a  i  per 
cent,  on  all  checks  drawn  on  this 
account  besides  the  usual  interest 
of  6  per  cent.  It  appearing  in 
evidence  that  this  charge  was  made 
on  checks  drawn  on  all  deposits  as 
well  as  such  checks,  the  learned 
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judge  directed  the  jury  that  the 
transaction  was  not  in  his  opinion 
usurious.  Upon  a  motion  for  a  new- 
trial  the  court  refused  the  rule, 
agreeing  in  opinion  with  the  learn- 
ed judge  who  tried  the  cause.  Com- 
mercial Bank  v.  Cameron,  378. 


BOUNDARY. 

Line  com7nissioners — Survey  con- 
firmed hy  statute  12  Vic.  cTi.  35.] — 
The  judgment  of  the  boundary  line 
commissioners  under  1  Vic,  ch.  19, 
Held,  binding  when  not  appealed 
against  within  six  months  as  re- 
quired by  the  statute.  And  the 
decision  of  this  court  in  Keeley  v. 
Harrigan,  3  U.  C.  C.  P.  173,  con- 
firmed.   Raile  v.  Cronson,  9. 


BY-LAW. 

1.  Application  to  quash  after  it 
has  been  repealed — 6Ws.] — The 
court  will  not  make  a  rule  absolute 
to  quash  a  by-law  repealed  after  it 
has  been  moved  against,  but  will 
order  the  municipality  to  pay  the 
costs  of  the  application.  In  re. 
Coleman,  146. 

2.  Trespass — Notice  of  action — 
Time  allowed  hefore  bringing. — 
Held,  that  before  an  action  can  be 
maintained  for  any  complaint  under 
22  Vic,  ch.  99,  one  calendar  month's 
notice  of  action  must  be  given,  and 
one  calendar  month  must  be  allow- 
ed to  elapse  after  the  qashing  or 
repealing  of  the  by-law  under  which 
the  trespass  had  been  committed. 
The  action  must  also  be  brought 
against  the  corporation  itself,  and 
not  against  any  person  acting  under 
the  by-law.  Carmichael  v.  Slater, 
423. 


CALLS. 

Action  hy  incorporated  company 
Jor — Fraud.'l — In  an  action  brought 


by  an  incorporated  company  for 
calls,  a  plea  in  bar  that  the  defen-  ^ 
dant  became  a  holder  of  the  shares 
by  subscription,  and  was  induced 
to  become  such  subscriber  and 
holder  by  the  fraud  of  the  com- 
pany, and  that  he  has  received  no 
benefit  from,  and  has  repudiated 
the  shares.  Held,  good  on  demur- 
rer. The  Provincial  Insurance  Co. 
V.  Brown  and  Denroche,  286. 


CARRIER. 

Delivery  of  goods — Stoppage  hy 
custom  house.^ — The  defendant  un- 
dertook to  carry  from  Buffalo  and 
deliver  to  plaintifl^s  in  Goderich 
certain  goods  which  were  stopped 
and  bonded  by  the  custom  house 
officer  in  Stratford,  of  which  the 
plaintiffs  received  no  notice.  Held, 
that  the  railway  were  bound  to 
carry  out  their  contract  or  shew 
some  stoppage  by  a  duly  authorised 
officer,  and  their  plea  being  defec- 
tive in  this  respect,  the  postea  was 
awarded  to  tlie  plaintiffs.  Rohson 
et  al.  V.  The  Buffalo  and  Lake 
Huron  Railroad,  183. 

CHATTEL  MORTGAGE. 

See  Sheriff,  3. 

Refiling  of — See  Estoppel,  2. 

1 .  Crown  talcing  same — A jffidavit.'] 
Held,  that  the  Glueen  may  take  a 
chattel  mortgage  from  any  of  her 
subjects  (under  our  acts)  through, 
and  in  the  name  of  the  head  of  the 
department  to  which  the  debt  is 
due,  to  secure  such  debt.  The 
consideration  in  the  chattel  mort- 
gage being  stated  at  JGI 0,000  and 
upwards.  Held,  good,  the  amount 
being  certain  as  to  £10,000,  and  it 
not  being  shewn  that  there  were 
more  goods  than  would  satisfy  that 
amount.  McGee  v.  Smith,  Sheriff, 
&c.,  89. 
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2.  Furniture  and  apparel  of  steam- 
hoat — Registry  under  chattel  mort- 
gage act  not  necessary.'] — Held,  that 
the  furniture,  glass,  crockery,  table 
linen,  beds,  &c.,  &c.,  on  board  a 
steamboat  used  for  carrying  passen- 
gers on  lake  Ontario,  comprised 
part  of  the  apparel  and  furniture 
of  such  a  vessel,  and  passed  under 
a  chattel  mortgage  by  the  words 
apparel,  furniture,  without  registry 
in  the  office  of  the  clerk  of  the 
county  court,  there  being  no  visible 
change  in  possession.  Held,  also, 
that  there  is  nothing  in  the  charter 
of  the  Bank  of  British  North 
America  which  prevented  their  be- 
coming parties  as  creditors  to  an 
assignment,  made  to  a  trustee,  for 
the  general  benefit  of  creditors. 
Patton  V.  Foy,  512. 

3.  Removal — Re-filing —  Statute 
12  Vic,  ch.  72—20  Vic,  ch.  3.]— 
A  chattel  mortgage  valid  and  effec- 
tual under  the  provisions  of  the 
statute  12  Vic,  ch.  72,  does  not 
require  re-filing  under  the  statute 
20  Vic,  ch.  3.  The  Grand  Trunk 
Railway  Company  v.  Lees,  249. 

4.  Replevin — Liability  of  sheriff 
for  not  re'plevying  goods  covered  by  a 
chattel  mortgage.'] — Plaintiff,  the 
owner  of  certain  goods,  sells  them 
to  one  P.  S.,  taking  a  chattel  mort- 
gage as  security  for  the  payment. 
P.  S.  subsequently  purchased  other 
goods  and  absconded,  leaving  them 
altogether  in  his  store.  The  de- 
fendant takes  possession  under  an 
attachment,  (under  the  Absconding 
Debtor's  Act,)  and  refuses  to  exe- 
cute a  writ  of  replevin  ats  of  the 
plaintiff,  two  instalments  of  whose 
chattel  mortj^a^e  were  overdue. 
Held,  that  the  plaintiff  Avas  entitled 
to  recover,  and  that  the  sheriff  was 
liable  for  not  executing  the  writ. 
Boys  V.  Smith,  Sheriff,  27. 


CHATTELS. 

Sale  of] — See  Auctioneer. 

Seizure  of — What  fixture  to  soil 
necessary  to  attach  to  freehold.] — 
Held,  that  a  frame  house  rested 
upon  posts  sunk  in  the  ground,  but 
not  in  any  way  attached  thereto,  is  a 
fixture,  and  not  liable  as  a  chattel 
to  seizure  under  an  execution 
against  goods  and  chattels.  Bald 
V.  Hagar,  282. 

COLLATERAL  SECURITY. 
See  Promissory  Note,  4. 

COLLECTOR. 

Action  against  on  bond.]-— See 
Bond,  2. 

COMMISSION. 

Of  bankruptcy  from  Lower  Cana- 
da.]—See  Bankrupt. 

COMMISSIONERS. 

Boundary  line.] — See  Boundary. 

COMMON  LAW  PROCEDURE 
ACT. 

See  Amendment. 

CONDITIONS. 

On  policy  of  insurance.] — See 
Insurance,  2, 

CONSENT. 

Flea  of  time  given  endorser  ivith- 
out.] — See  Promissory  Note. 

CONTRACT. 
See  Evidence. 
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Special.'] — See  Attachment. 
Under  sealJ] — See  Assumpsit. 

Relating  to  land  not  in  ioritingJ\ 
— See  Land. 

1.  Assumpsit  for  non-completion 
of —  Damages,  ]  —  Upon  a  con- 
tract to  do  certain  work  within  a 
specified  time  with  a  penalty  of  £4 
per  week  in  case  of  default  as  rent 
of  the  premises.  Held — 1.  That 
the  condition  to  pay  the  £4  per 
week,  although  not  incorporated  in 
the  specifications,  formed  a  cove- 
nant on  the  part  of  the  defendant 
to  pay  that  sum  for  so  long  as  his 
contract  should  remain  unperform- 
ed after  the  day  limited.  2.  That 
an  action  would  lie  at  the  suit  of  the 
plaintiff  to  recover  this  sum  from 
the  defendant,  notwithstanding  the 
agreement  specified  it  was  to  be 
deducted  from  the  last  payment. 
3.  That  the  £4  per  week  is  to  be 
regarded  as  liquidated  damages, 
and  not  as  a  penalty.  Richards,  J., 
dissenting.    Gaskin  v.  Wales,  314. 

2.  Injury  done  in  performance  of — 
Agency,] — To  sustain  an  action  for 
damages  occasioned  in  the  perfor- 
mance of  a  contract  it  must  be 
shewn  that  the  contractor  is  the 
authorised  agent  of  the  parties 
sought  to  be  charged,  or  at  all 
events  that  they  subsequently  rati- 
fied or  adopted  the  work  as  their 
own.  Carroll  v.  Corporation  of 
Plympton,  345. 

3.  To  huild  a  certain  building  at 
a  specified  time — Parties  hound  tliere- 
ly — Action  for  work    and  labour 

'  under.] — Held,  that  a  party  enter- 
ing into  a  contract  to  complete  a 
certain  building  according  to  plans 
and  specifications  thereto  attached 
at  a  specified  price,  and  upon  the 
approval  of  any  particular  person, 
cannot,  after  he  has  upon  the  certi- 
ficate of  the  person  received  the 
amount  contracted  for,  maintain  an 


action  on  the  original  contract,  con- 
tending that  it  did  not  contain  the 
quantities  actually  required  to  com- 
plete the  building.  Nor  can  he 
set  aside  the  contract  and  sue  for 
Work  and  labour.  Patterson  et  al. 
V.  The  Great  Western  Railway  Com- 
pany, 229. 

CONVEYANCE. 

To  charitable  uses.] — See  Statute, 
By  infant. — ] — See  Infant. 

CORPORATIONS. 

Assumpsit  against^] — ^S'ee  Assump- 
sit. 

Executory  contracts  by — Excessive 
damages] — The  plaintiff  and  defen- 
I  dants  entered  into  an  agreement, 
the  former  to  perform'  certain  work 
for  the  latter  upon  certain  condi- 
tions. The  plaintiff  executed  the 
contract,  and  the  defendants'  engi- 
neer signed  it  on  their  behalf,  with- 
out attaching  the  seal  of  the  company. 
Upon  an  action  brought  by  plaintifl 
for  work  and  labour  performed  and 
executed,  the  defendant  put  on  the 
record  a  plea  denying  the  contract. 
Held,  that  having  by  their  plead- 
ings denied  the  contract,  they  can- 
not invoke  its  aid  to  prevent  the 
recovery  of  damages  by  the  plain- 
tiff. Held,  also,  that  the  contract 
being  void  for  want  of  mutuality, 
the  plaintiff  might  recover  for  work 
done.  The  case  having  been  twice 
tried,  and  the  second  jury  being  a 
special  one  struck  by  the  defen- 
dants, (against  whom  they  found 
the  verdict,)  the  court  declined  to 
interfere  on  that  ground.  Stock  v. 
The  Great  Western  Railway  Co.  134. 


COSTS. 

See  Arrest- — By-law,  1, 
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.  When  recoverable  as  damages  on 
covenant  in  deed — See  Covenant,  3. 

When  motion  for  certiffcate/or  must 
be  made — Revision  oftaxaf  ion'j-Heldf 
that  it  is  not  competent  for  a  judge 
upon  an  inferior  jurisdiction  verdict 
to  certify  for  superior  court  costs, 
except  it  is  moved  for  upon  the 
rendering  of  the  verdict,  and  a  cer- 
tificate having  been  granted  after 
the  rendering  of  the  verdict;  and 
without  such  motion,  and  costs 
taxed  thereon,  the  order  was  rescin- 
ded and  costs  revised  upon  an  ap- 
plication in  banc  for  that  purpose. 
The  defendant  was  at  the  same 
time  allowed  to  set  off  the  excess 
of  his  costs  of  defence  between 
attorney  and  client  over  county 
court  costs  against  the  plaintiff's 
costs  of  the  cause.  Bonter  v.  Pretty, 
373. 

COUPON. 
^    See  Bond,  3. 


COURT. 

Process  of — Action  for  maliciously 
suing  out  same — Excessive  damages.'] 
— A  writ  of  replevin  having  been 
issued  by  the  defendant  against  the 
plaintiff  under  which  certain  books 
of  account  were  seized  and  given 
to  the  defendant.  The  plaintiff 
some  time  afterwards  brought  an 
action  for  damages,  contending  that 
the  defendant  had  maliciously  sued 
out  the  writ  to  injure  him,  claiming 
large  damages.  The  jury  found 
for  the  plaintiff  £800.  Held,  that 
a  suitor  taking  legal  advice  upon  a 
question  of  law  and  acting  thereon 
apparently  bona  fide  is  not  responsi- 
ble ;  nor  can  an  action  for  mali- 
ciously taking  such  proceeding  be 
successfully  prosecuted  against 
him.  Per  Richards,  J. — The  ver- 
dict under  the   circumstances  in 


this  case  would  have  been  set 
aside  on  the  ground  of  excessive 
damages  if  not  otherwise.  Craw- 
ford V.  McLean,  215. 

COVENANTS, 
Breach  q/!] — See  Dower. 

1.  Action  brought  upon  by  origi- 
nal grantee  after  assignment — Dama- 
ges.]— One  S.  being  in  possession  of 
land  under  a  deed  of  B.  &  S.  after 
an  assignment  to  a  third  party, 
brings  an  action  against  M.  his 
grantor,  who,  at  the  time  of  the 
conveyance,  had  not  the  estate  he 
covenanted  to  have.  Held,  that  the 
covenants,  being  such  as  run  with 
the  land,  the  original  grantee  could 
not  maintain  an  action  except  for 
damages  actually  sustained,  or  for 
the  expenses  he  might  have  been 
put  to  in  obtaining  a  clear  title. 
Scriver  v.  Myers,  255. 

2.  Mortgage—  Estoppel.]  —  Held, 
that  a  conveyance  in  fee  by  way  of 
mortgage  made  subsequently  to  a 
breach  of  a  covenant  for  quiet  en- 
joyment, and  to  the  bringing  of  an 
action  to  recover  substantial  dama- 
ges arising  from  that  breach,  does 
not  estop  the  grantee  (or  mortgagor) 
from  maintaining  an  action  against 
the  vendor  of  the  party  from  whom 
he  purchased  on  the  covenant  con- 
tained in  the  vendor's  title  to  that 
property.    Cuthbert  v.  Street,  386. 

3.  Damages  arising  from  breach 
of  in  deed — Costs  of  action.]— A 
purchases  from  B.  a  lot  of  land  (to 
which  B.  had  no  title)  and  convey- 
ed it  to  C.  with  other  land,  taking 
back  a  mortgage  for  the  balance  of 
the  purchase  money,  C.  ascer- 
tains that  he  has  no  title,  and 
claims  a  deduction  in  the  mortgage 
money  on  that  account.  They 
leave  the  matter  to  arbitration,  and 
a  deduction  is  made  by  the  arbi- 
trators.   The  costs  of  the  arbitra- 
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tion,  &c.,  amounting  to  £51  4s.  9d. 
A.  has  to  pay.  He  then  sues  B. 
for  the  purchase  money  of  the  lot, 
and  claims  in  addition  these  costs. 
Held,  that  the  costs  incurred  were 
the  consequence  of  his  own  act, 
inasmuch,  as  if  he  had  not  sold  the 
property  the  costs  would  not  have 
been  occasioned,  and  were  not 
recoverable.  Forsyth  et  al,,  Execu- 
tors of  Gerrard  v.  Mcintosh ^  492. 


CROWN. 

Taking  chattel  mortgage.']  —  See 
Chattel  Mortgage,  1. 

Survey— When  legal  if  not  made 
hy — See  Survey. 

Grant  from — Ejectment  —  Regis- 
try.']— Meld,  that  a  defendant  in  an 
action  of  ejectment  is  estopped 
from  denying  the  title  of  the  plain- 
tiff being  a  non-registered  one,  and 
coming  through  the  defendant  him- 
self. More  particularly  where  the 
objection  was  not  taken  at  the  trial. 
Garrett  v.  BlaJcely,  46. 


DAMAGES. 

See  Covenant,  1,  3. — Railway,  5. 
— Contract,  1. — Corporations. 

For  sale  hy  sheriff  loithout  paying 
rent.] — See  Sheriff. 

For  non-purchase  of  land.] — See 
Land. 

Excessive] — See  Court. 


DEEDS. 

Abuttals  in — How  far  bound  by,] — 
See  Survey. 

Damages  on  covenants  in.] — See 
Damages. 

By  infant.]—  See  Infant, 

Recitals  in  how  far  hound  hy.] — 
See  Mesne  Profits. 
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DEFAULT. 

In  "payment  of  purchase  money.] — 
See  Ejectment,  L 


DELIVERY. 
Of  goods.]— See  Carrier-Goods. 
Under  Bill  of  sale.] — See  Bill  of 
Sale,  1. 


DISCHARGE. 

Of  principal  by  giving  time  to 
surety.] — See  Bond,  5. 


DISTRESS. 

See  Lease,  1.~  Sheriff,  3. 

For  rent — Seizure  of  goods  after 
removal  from  premises — Inception  of 
distress.] — When  a  landlord  on  the 
day  of  the  removal  of  goods  from 
the  premises,  rent  being  in  arrear, 
forbade  such  removal  until  it  was 
paid  ;  upon  a  seizure  on  the  high- 
way for  such  rent — Held,  that  a 
sufficient  inception  of  distress  had 
taken  place  to  warrant  such  seizure. 
Quaere,  whether  the  landlord  had 
not,  afterwards  (tacitly)  acquiesced 
in  the  removal.  Pulver  v.  Yerex 
et  al,  270. 


DOWER. 

See  Tenant. 

Accord  and  satisfaction — Breach 
of  covenants — Eviction.] — One  T.  S. 
conveys  certain  lands  to  one  C.  R. 
by  indenture  of  bargain  and  sale, 
with  full  covenants.  R.  conveys 
same  land  under  deed  of  like  nature, 
to  plaintiff.  T.  S.  dies  leaving  a 
wife  him  surviving,  who  demands 
her  dower.  C.  R.  pays  her  a  cer- 
tain sum  in  accord  and  satisfac- 
tion. Held— '\si.  That  a  recovery 
of  dower  is  a  breach  of  the  cove- 
nants in  a  deed  containing  full 
covenants,  they  being  prospective 
VOL.  IX. 
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in  their  operation.  2nd.  That  suffi- 
cient breach  of  covenant  is  shewn, 
though  plaintiff  was  never  evicted, 
and  no  dower  ever  assigned.  3rd. 
That  payment  in  accord  and  satis- 
faction by  R.  discharged  plaintiff's 
claim  against  the  defendant.  Cuth- 
bert  V.  Street,  115. 


EJECTMENT. 
See  Bankrupt-Mortgage-Crown. 

1 .  Possession — Default  in  payment 
of  purchase  money. 1 — Plaintiff  "  A." 
by  his  writing  obligatory  under  seal 
agreed  to  convey  within  a  specified 
lime  certain  premises  to  defendant 
"  B.,"  puts  "  B."  in  possession, 
which  possession,  by  the  terms  of 
the  writing  obligatory,  B.  is  entitled 
to  hold  until  A.  conveys  to  him,  and 
takes  his  "  B.'s"  notes  in  payment 
of  the  same,  but  was  never  in  a 
position  to  convey  the  premises. 
"  B  ,  refuses  to  pay  his  note  or  to 
give  up  possession  of  the  premises. 
Held,  that  the  defendant,  being  in 
possession  of  the  premises  under 
the  bond,  he  is  entitled  to  hold  the 
same  until  plaintiff  fulfils  his  part 
of  the  agreement  by  conveyance 
thereof.    Fulton  v  Burrill,  101. 

2.  Action  brought  by  one  against 
the  grantee  of  another  tenant  in  com- 
mon—Statute of  Limitations.']—  A. 
being  possessed  of  certain  lands,  be- 
queaths them  to  his  grand-children, 
thirty-nine  in  number,  as  tenants 
in  common.  A  division  subse- 
quently takes  place  by  mutual  un- 
derftinding,  there  being  no  written 
conveyances  executed,  and  each 
party  lakes  possession  of  a  certain 
piece  of  land.  The  portion  taken 
possession  of  by  the  grand-child 
through  whom  the  defendant  claim- 
ed, afterwards  turned  out  not  to  be- 
long to  the  testator,  and  in  lieu 
thereof  he  took  a  certain  other  lot 
known  as  the  Walker  lot,  which 


for  some  reasons  had  not  been  alot- 
ted  to  any  of  the  devisees,  and  this 
action  was  commenced  25  years 
after  he  or  those  claiming  under 
him  had  taken  possession,  by  one 
of  the  thirty-nine  grand-children. 
Held,  that  twenty  years'  undisputed 
possession  was  an  absolute  bar  to 
the  action,  and  that  the  defendant 
was  entitled  to  the  postea.  Held 
also,  that  the  party  through  whom 
the  defendant  claimed  being  one  of 
several  joint  tenants,  possession  of 
part  must  be  considered  as  posses- 
sion of  the  whole,  and  the  case  did 
not  therefore  come  within  the  deci- 
sion of  Doe  Hill  V.  Gander,  1  U.  C. 
CI.  B.  3.    3Iyers  v.  Doyle  et  ah,  371. 

EaUITABLE  PLEA. 
See  Promissory  Note,  4. 

ESTOPPEL. 
See  Covenants,  2, 

1.  Outstanding  title  in  third  party — 
How  far  it  can  he  set  up. ^-^  Held, 
that  a  party  possessed  of  premises 
is  not  estopped  from  setting  up  as 
an  outstanding  title  against  a 
claimant,  a  conveyance  to  a  third 
party,  although  that  third  person 
could  not  set  up  the  conveyance  as 
a  bar  to  a  recovery.  Phillips  et  al. 
V.  Long  et  al.,  341. 

2.  Re-filing  of  chattel  mortgage.] — 
There  can  be  no  estoppel  on  a 
sheriff  when  sued  as  an  individual 
by  reason  of  a  deed  executed  by 
him  exclusively  in  his  character  as 
a  public  officer.  There  is  not  even 
a  presumption  that  goods  sold  in 
one  year  continue  to  be  the  pro- 
perty of  the  vendee  when  after- 
wards found  in  the  possession  of  a 
third  party  as  owner ;  and  there  is 
no  rule  or  principal  of  law  on 
which  the  sheriff  could  be  denied 
the  right  to  shew  that  in  fact  they 
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belonged  to  such  third  party.  That 
a  mortgagee  of  chattels  in  order  to 
retain  his  priority  of  security  must, 
under  the  statute  13  Vic,  ch.  74, 
sec.  3,  re-file  his  mortgage  with  the 
statement  of  the  debt,  &c.,  from 
year  to  year,  having  within  proper 
time  re-filed  it  according  to  the 
statute  at  the  expiration  of  the  first 
year.    Kissock  v.  Jarvis,  156. 

EVIDENCE. 
See  Insurance,  1. — Survey. 

1 .  Parol —  Contract  under  seal.'] — 
Reld^  that  parol  evidence  is  not  ad- 
missible to  vary  or  annul  a  contract 
under  seal.  O^Neilv.  Lingham  et  al., 
14. 

2.  Surety  ^  Competency  of  as  a 
tvitness.'] — Where  a  party  indem- 
nified a  sheriff  to  sell  goods  under  a 
fi./a.  upon  an  action  brought  against 
the  sheriff  for  the  sale.  Seld,  that 
such  party  was  not  a  competent 
witness,  he  being  the  party  on 
whose  behalf  the  action  was  brought 
Heidi  also,  that  his  co-bondsman 
was  a  competent  witness.  Bonner 
V.  Moderwell,  504. 


EXCESSIVE  DAMAGES. 
See  Corporations. — Courts. 

EXCHANGE. 
See  Promissory  Note,  2. 

FALSE  RETURN. 
See  Fi.  Fa. 


FELONY. 

Indictment  for —  Conviction  of  mis- 
demeanour.']— Heidi  that  a  prisoner 
indicted  for  a  felony  may,  on  such 
indictment,  be  convicted  of  an 
attempt  to  commit  the  ofTence  which 
is  a  misdemeanor.  The  Queen  v. 
Goff,  438. 


FIERI  FACIAS. 

See  Sheriff,  2. 

False  return — Action  against  sheriff' 
for — How  an  attachment  under  the 
Absconding  Debtors''  Act  takes  effect 
— Plea  of  satisfaction  of  Judgment 
debt.] — C.,  a  sherifl^,  between  the 
7ih  of  May,  and  the  4th  of  August, 
received  several  writs  of  fi.  fa, 
against  the  goods  of  defendant.  On 
the  16th  of  August  he  received  one 
upon  which  this  action  was  foun- 
ded ;  between  the  4th  and  16th  of 
August  two  attachments  against 
the  defendant's  goods  as  an  abscon- 
ding debtor  were  placed  in  his 
hands,  and  after  the  16th  several 
more.  The  sheriff  treated  the  plain- 
tiff's fi.  fa.  as  subsequent  to  the 
attachments,  and  returned  it  nulla 
bona,  upon  which  this  action  was 
brought  for  a  false  return.  Held, 
that  the  writ  of  the  16th  of  August 
having  come  into  the  defendant's 
hands  while  the  goods  of  plaintiff 
were  in  custodia  legis,  it  attached 
under  the  absconding  debtor's  act 
prior  to  the  attachments,  and  ought 
to  have  been  paid  first.  The  plac- 
ing of  a  writ  of  attachment  in  the 
sheriff's  hands  does  not  of  itself 
bind  the  goods,  the  writ  must  be 
levied  on.  Held,  also  by  Draper, 
C.  J;,  (dubitante,^  on  an  action 
brought  against  a  sheriff  for  a  false 
return  of  a  fi.  fa.,  that  a  plea  that 
the  judgment  debt  upon  which  he 
was  required  to  levy  was  satisfied 
was  good.    Potter  v.  Carroll,  442. 

FIXTURES. 
Trade.] — See  Replevin,  2. 
What  necessary  to  attach  to  free- 
hold.]— See  Chattel. 

FORFEITURE. 
See  Mortgage, 
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FRAUD. 
See  Bill  of  Sale,  1,  2. 
Plea  of  to  action  for  caUs.l^See 
Calls. 


GRANT. 

From  Crown.]  —  See  CrowN. 


GARNISHEE. 

Attachment  of  debt —  Who  wi«y.] — 
A.  being  a  member  of  two  firms 
composed  of  A.  &  B.  and  A.  &  C, 
upon  a  judgment  obtained  by  a 
third  party,  D.,  against  the  firm  of 
A.  &.  B.,  obtained  a  garnishee 
order,  and  attached  the  debt  as  a 
member  of  the  firm  of  A.  &  C. 
the  firm  of  D.  &  E.  being  indebted 
to  them.  Held,  that  under  the  cir- 
cumstances, the  debt  was  not  at- 
tachable, the  statute  using  the 
words,  "  any  other  person"  is  in- 
debted to  the  judgment  debtor. 
McCormick  v.  Parke  et  al.^  330. 


GOODS. 

Delivery  of,] — See  Carrier. 

Bar  gamed  and  sold — Delivery — 
Set-off. — The  defendant,  a  cooper 
by  trade,  was  in  the  habit  of  mak- 
ing barrels  for  the  plaintiffs,  (dis- 
tillers,) and  from  time  to  time 
receiving  money  as  he  required  it. 
In  the  course  of  their  dealings 
plaintiffs  instructed  defendant  not 
to  sell  his  barrels  to  any  body 
else,  as  they  would  require  them 
all :  the  defendant  kept  all  his  bar- 
rels for  plaintiffs,  who  afterwards 
refused  to  take  them,  and  the  de- 
fendant having  overdiawn  his  ac- 
count the  plaintiffs  brought  this 
action  for  the  amount.  Held,  that 
the  defendant  under  the  circum- 
stances could  not  set  off  the  value 
of  the  barrels  kept  on  plaintiffs' 
request,  as  belonging  to  the  plain- 


tiffs, they  never  having  accepted 
the  same.    Gooderham  v.  Dash,  413. 


HEIRSHIP. 

At  law — Statute  o/  Limitations — 
Forty  yearns  possession.'] — A.  being  a 
widow,  and  having  a  son  J.  R., 
marries  "B."  in  or  about  1796. 
In  1803  a  patent  of  the  land  in 
question  issues  to  A.  At  the  time 
of  marriage,  and  for  a  year  after- 
wards, they  lived  on  the  lot.  They 
then  left  it^  having  sold  to  one  S. 
R.,  who  took  possession,  and  he  or 
those  claiming  under  him  remained 
in  possession  till  the  bringing  of 
this  action.  In  June,  1812,  A.  and 
B.  jointly  conveyed  (with  no  cer- 
tificate of  married  woman)  to  S.  R. 
A.  died  about  1840,  and  B.  in 
1846  or  7.  T.  R.,  the  son,  died 
before  this  action,  having  in  Octo- 
ber, 1843,  executed  a  power  of 
attorney  to  J.  W.,  to  convey  the 
land  in  question,  to  bring  eject- 
ment, and  to  defend  actions  there- 
for, &c.  Under  this  power  J.  W. 
as  attorney  for  T.  R.  conveyed  to 
M.,  one  of  the  plaintiff's.  A  had 
issue  by  her  marriage  with  B. 
Held,  that  more  than  40  years  hav- 
ing elapsed  since  the  time  of  tak- 
ing possession  by  Stephen  Roblin 
(taking  the  patent  or  receipt  as  the 
date)  the  action  must  fail.  Myers 
et  al.  V.  Greely,  297. 

HIRING. 
See  Wages. 

HORSES. 

Right  of  to  he  on  railway  track.] — 
See  Railway,  1. 

INFANT. 

Conveyance  hy —  Voidable  not  void.] 
— Held,  that  a  conveyance  made  by 
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an  infant  is  only  voidable,  and  not 
ah  initio  void.    Mills  v.  Bavis^  510. 


INFORMALITY. 
In  Judgment  roll,'] — See  Bond,  1. 


INJURY. 

To  adjoining  'projperty  in  construc- 
tion of  railway!] — See  Railway,  5. 

Done  in  performance  of  contract.] 
— See  Contract  2. 


INSURANCE. 

1.  Valuation — Evidence.] — Where 
an  applicant  in  his  proposal  to  an 
insurance  company  for  a  policy  for 
£1000  on  a  vessel  and  tackle  al- 
ready insured  for  £3000,  valued  her 
at  jeeOOO.  On  the  trial  the  average 
value  of  competent  parties  was  be- 
tween £3000  to  ^4000.  Held,  that 
the  applicant's  valuation  did  not  in 
itself  constitute  a  fraud  to  vitiate  a 
contract,  but  was  evidence  to  go  to 
a  jury  with  other  circumstances  in 
the  case,  and  the  court  upheld  the 
verdict.  McCuaigy.  The  tfnity  lire 
Insurance  Association,  85. 

2.  Conditions  on  Policy — Proof  o/.] 
—  On  an  action  brought  upon  a 
policy  of  insurance  the  defendant 
pleaded  the  non-fulfilment  of  the 
12th  condition  of  the  policy,  which 
required  the  certificate  of  the  near- 
est magistrate  of  the  cause  of  the 
fire,  upon  which  the  plaintiffs  took 
issue.  Held,  that  the  proof  of  the 
plea  rested  upon  the  defendants, 
and  the  plaintiff  having  given  j^rtma 
facie  proof  of  the  fulfilment  of  the 
condition,  was  entitled  to  the  ver- 
dict. Piatt  V.  The  Gore  District 
Mutual  Fire  Insuraiice  Comnanv^ 
405.  ^  ^ 

INTEREST.  - 
See  Promise. 


IRREGULARITY. 

hi  notice  of  trial.] — See  Notice. 

Adoption  of- Waiver. ]—lLhQ  plain- 
tifl^s  issued  a  writ  of  summons  in  this 
cause  out  of  the  Court  of  Q,ueen's 
Bench,  which  was  served  on  the 
defendants,  who  by  their  attorney 
appeared  in  the  court  from  whence 
the  writ  was  issued.  The  plaintifl:s 
filed  in  the  office  of  the  Court  ofCom- 
mon  Pleas,  and  served  a  declaration 
entitled  in  that  court  on  the  defen- 
dants' attorney,  who  asked  for  time 
to  plead,  which  was  consented  to 
on  the  defendants'  attorney  agree- 
ing to  take  short  notice  of  trial. 
Defendants'  attorney  filed  and 
served  plea,  to  which  the  plaintifTs' 
attorney  replied  and  served  notice 
of  trial,  the  mistake  being  continued 
on  both  sides.  The  plaintiffs'  at- 
torney then  asked  the  defendants' 
attorney  to  sign  a  waiver  of  the 
irregularity,  which  he  declined  do- 
ing. Held,  on  motion  to  set  aside 
verdict  taken  by  plaintifis,  that  the 
declaration  was  not,  under  the  cir- 
cumstances, a  nullity,  and  that 
the  obtaining  time  to  plead  and 
afterwards  pleading,  amounted  to 
an  adoption  of  the  declaration  as 
properly  filed,  and  to  a  waiver  of 
the  objection.  Ross  et  al.  v.  Cool 
et  al.,  94. 

JUDGMENT. 

Arrest  of] — See  Arrest. 


LAND. 

Contract  for  purchase  of  not  in 
writing — Damages.] — A.  being  en- 
titled to  purchase  within  a  certain 
period,  a  lot  of  land  at  a  certain 
price,  engages  B.  to  conclude  the 
transaction,  who  undertakes  to  carry 
the  matter  out,  but  neglects  to  do 
so.  The  owners  of  the  land  (the 
I  preemption  time  having  expired,) 
1  refuse  to  sell  except  at  a  much 
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higher  price  than  before.  Upon  an 
action  brought  against  B.  for  dama- 
ges. Held  that  it  being  a  contract 
relating  to  land  not  in  writing,  he 
could  not  recover.  Voy  v.  Weir, 
487. 


LANDLORD. 
See  Seizure. 
And  tenant.'] — See  Surrender. — 
Mesne  Profits. 


LEASE. 

1 .  Alterations — Distress.] — Held, 
that  a  sheriff  was  not  justified, 
having  notice  that  rent  was  due,  in 
paying  over  the  proceeds  of  a  sale 
under  a  Ji.  fa.  goods  against  a  ten- 
ant without  satisfying  the  landlord'°s 
claim  for  rent  out  of  the  proceeds 
of  such  sale.     Galhraitli  v.  Fortune, 

2n. 

2.  Liability  to  ^ay  rent  under.] — 
The  plaintiff  by  lease  let  to  de- 
fendant certain  premises  on  the 
bay  shore  in  front  of  the  City 
of  Toronto,  with  the  use  of  the 
water  adjacent  thereto.  The  cor- 
poration, in  the  construction  of  the 
Esplanade,  cut  off  the  access  to 
the  water.  Upon  an  action  brought 
for  the  rent,  the  defendant  conten- 
ded he  was  not  liable  on  account  of 
the  interference  of  the  corporation. 
The  court  held  that  he  was  bound 
to  pay  rent  and  fulfil  his  contract 
notwithstanding  the  premises  may 
have  been  rendered  useless  by  the 
intervention  of  some  inevitable 
accident,  or  some  obstacle  not  pro- 
vided for  in  the  lease.  Lyman  v. 
Snarr,  104. 


LIMITATION. 

Of  time  for  bringing  action  against 
Raihoay.] — See  Railway,  2,  4. 

Of  time  in  assignment.]  —  See 
Assignment,  2. 


LOCOMOTIVE. 

Destruction  of  horses  by — Their 
right  to  be  on  the  track.] — See  Rail- 
way, L 

MAGISTRATE. 

Conviction  by — Return  of  to  Quarter 
Sessions  —  Appeal.]—  Held,  that  a 
conviction  of  two  or  more  justices 
of  the  peace  being  appealed  from 
did  not  relieve  them  from  the 
penalty  attached  to  the  duty  of 
making  immediate  return  under  4 
&  5  Vic,  ch.  12,  sec.  1.  Murphy 
qui  tarn.  v.  Harvey,  528. 


MANDAMUS. 

When  the  remedy  for  school  tea- 
cher^s  salary.] — See  School,  4. 


MAPS. 

Custody  of] — See  Survey. 

MEETING. 

Special  under  school  act.] — See 
School,  2. 

MESNE  PROFITS. 

Landlord  and  tenant — Recitals  in 
deeds  hoio  far  conclusive.] — Upon  an 
action  by  N.  against  W.  for  mesne 
profits,  held,  that  judgment  recover- 
ed by  N.  against  a  third  party  who 
was  proved  to  have  been  acknow- 
ledged by  W.  as  his  tenant,  was 
evidence  against  N.,  he  being 
looked  upon  as  landlord  of  the  party 
against  whom  the  ejectment  was 
brought  with  notice  of  the  action 
which  he  might  have  defended. 
Held,  also,  that  the  recitals  in  a  deed 
put  in  as  evidence  on  the  trial  of  a 
cause  are  not  conclusive  as  to  the 
facts  therein  stated,  Neale  v.  Win- 
ter, 394. 
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MISDEMEANOUR. 
See  Felony. 

MONEY. 

Made  on  fi,  fa.  trans7mssion  of.'] — 
See  Sheriff. 

Had  and  received — Liahility  of 
Municipal  Treasurer,] — See  Muni- 
cipal. 


MORTGAGE. 

See  Replevin,  2. — Covenant,  2. 
— Promissory  Note,  4. 

By  railway  company.] — See  Rail- 
way, 3. 

Forfeiture — Ejectment.] — One  M. 
conveyed  certain  freehoJd  property 
to  McEwan  in  fee,  with  a  proviso 
that   if  McEwan    should  board, 
wash,  clothe,  and  provide  all  other 
necessaries  suitable  for  a  person  in 
his  station  for  M.  for  his  life,  or  in 
the  event  of  M.  desiring  to  leave 
McEwan  and  board  elsewhere,  then, 
if  McEwan  should  pay  M.  yearly 
and  every  year  while  M.  should 
remain  away  from,  the  board  of 
McEwan  £12,  to  be  paid  to  M.  on 
or  before  the  1st  day  of  April  in 
each  year  so  long  as  M.  should  re- 
main away  from  the  board  of  Mc- 
Ewan, &c.  &c.    M.  boarded  with 
the  mortgagor  till  his  death,  and 
afterwards  (for  some  time)  with  his 
widow  and  devisee  the  defendant ; 
but  shortly  after  he  left,  and  remain- 
ing away  for  some  time,  about  two 
months,  he  returned  and  demanded 
to  be  boarded.    The  defendant  re- 
fused to  take  him  back,  saying  that 
he  should  get  his  £12  and  no  more. 
M.  claimed  a  forfeiture,  and  brought 
this  action  of  ejectment.  Held^ 
first,  that  the  mortgage  operated  as 
a  conveyance  in  fee  with  a  pro- 
viso for  the  cesser  of  the  estate 
granted  on  the  performance  by  the 
grantee  of  an  alternating  condi- 


tion, the  legal  estate  vesting  at 
once  in  the  grantee  subject  to  the 
condition,  with  a  right  of  re-entry 
in  the  grantor  as  owner  on  perform- 
ance, and  a  right  of  possession 
until  default  as  quasi  tenant  for  the 
life  of  the  grantee.  And,  secondly, 
that  the  plaintiff,  having  left  the 
board  of  the  defendant,  he  was  not 
entitled  to  come  back  when  he  de- 
manded to  be  received,  but  became 
entitled  to  the  money  payment ; 
therefore  there  was  no  default. 
Richards,  J.,  dissenting.  Malloch 
V.  McEwan,  467. 


xMUNICIPAL. 

Council — Liability  \of  treasurer — 
Money  had  and  received.  ]  —  The 
treasurer  having  paid  four  orders  on 
him,  signed  by  the.  reeve  of  the 
municipality,  under  the  authority 
of  resolutions  passed  by  defendants 
(three  out  of  five  of  the  council) 
sitting  as  reeve  and  council.  Held, 
that  moneys  paid  by  a  treasurer  on 
the  order  of  the  reeve,  which  the 
municipal  council  hfid  no  authority 
to  direct  to  be  paid,  will  be  con- 
sidered township  moneys  still  in 
his  hands.  Held,  also,  that  al- 
though the  debt  may  be  one  which 
the  municipality  are  not  liable  to 
pay,  it  does  not  thence  follow  that 
the  members  of  the  municipal  coun- 
cil would  be  personally  liable  to 
pay  such  debt,  so  that  it  could  be 
said  to  be  such  a  payment  of  their 
own  debt  out  of  the  township  funds 
as  would  enable  the  plaintiff  to 
maintain  an  action  for  money  had 
and  received.  Municipal  Council 
of  East  Nissouri\.  Horseman,  l89. 


NAMES. 

Striking  out  and  substituting,] — 
See  Amendment. 
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NOTICE. 

To  sheriff  of  rent  due.— -See  Sei- 
zure. 

Of  trial — Irregularity  in  giving-—- 
Setting  aside  verdict.'] — A  plaintifl 
having  proceeded  to  trial  without 
giving  notice  of  trial  in  the  proper 
time,  presuming  upon  his  having 
allowed  the  defendant  to  plead  and 
demur  without  an  order.  The  ver- 
dict was  set  aside  with  costs.  Lyman 
V.  Snarr,  64. 


PARTNERSHIP. 

Parties  dealing  loith  having  full 
hnowledge  of  their  position— Jointlia- 
bility  of  partners.] — Held,  that  where 
parties  associate  for  a  trading  pur- 
pose, taking  specified  shares  of  a 
fixed  amount,  with  a  mutual  under- 
standing that  they  are  only  to  he 
liable  to  the  extent  of  their  shares, 
and  on  the  agreement  that  their 
business  is  to  be  conducted  by  a 
committee  from  the  partners  acting 
as  managers.  If  a  party  dealing 
with  such  directors  with  a  full 
knowledge  of  the  terms  and  stipu- 
lations of  the  association,  ac- 
cepts an  undertaking  from  them 
which  is  expressly  founded  on  such 
terms  and  stipulations,  he  cannot 
maintain  an  action  based  upon  his 
dealings  against  the  shareholders 
and  directors  charging  them  with  a 
joint  liability  as  ordinary  partners 
in  a  trading  concern.  Coleman  v. 
Bellhouse,  31. 


PAYMENT. 

After  action  hrought.] — See  Bill 
OF  Exchange,  2. 

Proof  of  of  taxes.]  — See  Taxes. 

Under  agreement.] — See  Agree- 
ment. 

On  account— Specif  c  appropriation 
ofhy  payer — Application  of  by  pay- 


ee.]— Held,  that  a  party  receiving  a 
check  (which  the  payer  specified 
should  be  applied  in  a  particular 
way)  cannot  afterwards  apply  it  to 
another  account  than  that  specified, 
even  although  he  may  not  have 
given  a  receipt  for  the  money. 
Canada  Powder  Company  v.  Burly 
et  ah,  290. 


PLEA. 

By  endorser  of  time.] — See  Pro- 
missory Note,  3,  5. 

Of  plene  administravit.  ]  —  See 
Plene  Administravit. 


PLENE  ADMINISTRAVIT. 

Plea  of  by  administrator  on  promi- 
ses by  intestate. ]-Dec\2imi\on  against 
administrators  on  promise  of  intes- 
tate. Defendants  plead  a  judgment 
recovered  against  them,  and  that 
they  have  fully  administered,  ex- 
cept goods,  A^c,  to  a  small  amount 
insufficient  to  satisfy  the  judgment. 
Plaintiffs  take  issue  on  this  plea, 
and  also  reply  that  the  intestate 
died  seised  of  lands,  &c.,  which  are 
assets  in  the  hands  of  the  defen- 
dants as  administrators,  and  liable 
to  satisfy  the  plaintiffs'  damages. 
The  defendants  confess  it  to  be 
true  that  the  intestate  died  seized 
of  the  lands,  and  that  they  are 
such  assets  as  in  the  replication 
mentioned ;  nevertheless,  inasmuch 
as  the  defendants,  as  administrators, 
never  had  power  to  apply  such 
lands,  &c.,  to  the  liquidation  of 
any  debts  of  the  intestate,  nor  to 
sell  such  lands  and  apply  the  pro- 
ceeds to  the  payment  of  any  such 
debts,  they  pray  judgment  if  the 
plaintiffs  should  further  maintain 
their  action  against  the  defendants 
as  administrators  as  far  as  the  same 
relates  to  the  liability  of  their  own 
goods  and  chattels.    Rejoinder  held 
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good  on  demurrer.  Semhle— That 
lor  the  purpose  of  enabling  the 
creditor  of  an  intestate  to  get  exe- 
cution against  the  intestate's  lands 
on  a  judgment  against  the  adminis- 
trator, it  is  not  indispensible  to  re- 
ply to  a  plea  of  plene  administravit, 
or  to  a  plea  like  the  one  in  the 
present  case,  that  the  intestate  died 
seized  of  lands.  Mein  et  al.  v.  Short 
et  a/., '244. 

POSSESSION. 

See  Ejectment. — Heirship. 

By  one  of  several  persons  under 
same  instrument.]  —  See  Bill  of 
Sale,  1. 


POUND-KEEPER. 

Liability  of.] — A  pound-keeper 
is  a  public  officer  discharging  a 
public  duty,  and  is  not  liable  for 
detaining  a  distress,  unless  he  has 
done  some  act  beyond  his  duty, 
whereby  the  owner  of  the  things 
impounded  suffered  some  particular 
damage  not  recoverable  against  the 
distrainer  or  party  impounding  ;  or 
when,  by  going  out  of  the  line  of 
his  duty,  he  makes  himself  a  party 
to  some  illegal  act  of  the  distrainers. 
War  dell  v.  ChisJiolm,  125. 

PRESENTATION. 
See  Bond,  3. 

PROOF. 

Of  conditions  of  policy.] — See 
Insurance,  2. 

Of  payment  of  taxes — See  Taxes. 


PROMISE. 

Of  testator — Plea  of  plene  adminis- 
travit  on.]— See   Plene  Adminis- 

TRAVIT. 
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To  pay — Statute  of  Limitations 
Interest.] — At  the  trial  the  plaintiff 
proved  the  following  letter  to  be  in 
the  handwriting  of  one  of  the  de- 
fendants, the  partner  of  the  other 
defendant,  both  defendants  being 
concerned  in  the  business  carried 
on  at  Flamilton  : — "  Kingston,  12th 
of  April,  1848. — Your  account  for 
£82  cy.  (eighty-two  pounds  cur- 
rency) has  been  handed  us  by  Cap- 
tain Day,  and  we  shall  write  our 
Hamilton  friends  tohave  the  amount 
placed  at  your  credit.  Of  course 
you  are  aware  that  they  have  an 
account  against  3^ou  for  damages, 
&c.,  done  to  their  vessel."  Held, 
sufficient  to  import  a  promise  to 
pay  on  request  ;  and  there  being 
no  proof  of  request  before  action 
brought,  that  interest  should  not  be 
allowed.  Jones  v.  Brown  et  al.,  201 . 

PROMISSORY  NOTE. 
See  Bond,  5. 

1 .  Alteration  after  maturity. ]-Held, 
that  the  alteration  of  a  promissory 
note  by  the  holder  (by  placing  the 
figure  1  before  the  figure  4  in  the 
date)  after  it  had  become  due,  viti- 
ated the  same,  and  that  the  amount 
could  not  be  recovered  from  either 
the  makers  or  endorsers.  Glad- 
stone et  al.  V.  Dew  et  al.,  439. 

2.  Uncertainty  in  amount — Ex- 
change.]— An  instrument  purport- 
ing to  be  a  promissory  note  wnth 
the  words,  "  with  exchange  on 
New  York."  Held,  not  to  be  a 
promissory  note,  the  amount  being 
rendered  uncertain  by  the  uncer- 
tainty of  exchange.  Palmer  v. 
Fahnestoch,  172. 

3.  Plea  hy  endorser  of  time  given 
maker  without  consent.]  —  Declara- 
tion against  the  Oshawa  Manufac- 
turing Company  as  makers,  and  G. 
G.  as  endorser  of  a  promissory  note. 
Plea  by  endorser,  that  it  was  agreed 
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between  plaintiff  and  the  makers, 
by  their  president,  without  the  con- 
sent or  knowledge  of  the  endorser, 
that  the  plaintiff  should  give  the 
makers  time  for  the  payment  of  the 
said  note,  for  a  good  consideration, 
to  wit,  interest  thereon  at  the  rate  of 
£14percent.perannum,and  thatthe 
makers,  by  their  president,  agreed 
to  pay  such  interest  for  the  exten- 
sion. Held,  that  the  plea  discloses 
a  good  defence  to  theaction.  Farrell 
V.  The  Oshawa  Manufacturing  Com- 
'pany  et  al.,  239. 

4.  Collateral  security — Mortgage 
— Equitahle  plea.'] — A  plea  that  a 
note  was  given  as  collateral  securi- 
ty for  a  mortgage  for  the  same 
amount,  and  was  endorsed  over  by 
the  original  holder  and  mortgagee, 
who  was  proceeding  to  foreclose 
the  mortgage  after  it  became  due, 
and  in  fraud  of  the  maker  and  en- 
dorser, held  not  to  be  a  good  de- 
fence either  in  law  or  equity. 
Shaw  V.  Boomer,  458. 

5.  Action  against  surety  ujpon — 
Plea  of  release  hy  giving  time  under 
an  assignment.] — Upon  an  action 
brought  by  a  creditor  against  the 
surety  upon  a  promissory  note, 
the  principal  debtor  upon  which 
had  made  a  general  assignment 
for  the  benefit  of  his  creditors 
with  a  releasing  clause,  which  as- 
signment had  been  executed  by  the 
creditor.  Held,  that  an  assignment 
for  the  benefit  of  creditors  generally 
which  contained  a  clause  reserving 
all  rights  and  remedies  against 
third  parties,  but  releasing  the 
assignor  from  his  liability,  operated 
only  as  a  covenant  not  to  sue,  and 
not  as  a  release.  Held,  also,  that  a 
covenant  to  sue  entered  into  by  a 
creditor  with  the  principal  debtor, 
without  the  surety's  consent,  does 
not  discharge  such  surety.  Hall  v. 
Thompson,  257. 


aUARTER  SESSIONS  . 

Return  of  conviction  hy  magistrates 
to  Quarter  Sessio?is.']-^  See  Magis- 
trate. 

RAILWAY. 

1.  Company — Destruction  of  hor- 
ses hy  their  locomotive — Their  right 
to  he  on  the  track.'] — Two  of  the 
plaintiff's  horses  having  by  some 
means  got  on  the  defendants'  track, 
were  killed  by  a  locomotive,  for 
which  the  plaintiff'  brought  his  ac- 
tion. Held,  that  the  legislature 
having  appointed  certain  measures 
to  be  adopted  for  the  protection  of 
propertj^  from  the  locomotives  of 
the  defendants,  and  those  measures 
having  been  fulfilled  by  the  defen- 
dants, they  were  not  liable  for  the 
damage  done  without  shewingsome- 
thing  more  than  ordinary  in  the 
running  of  the  train.  Augur  v. 
The  Ontario,  Simcoe  &  Huron  Rail- 
road, 164. 

2.  Trespass  in  construction  of — 
Limitation  of  action.] — Held,  that 
to  maintain  trespass  against  a  rail- 
way company  for  damage  done  in 
the  construction  of  their  line,  the 
action  must  be  commenced  within 
six  months  from  the  time  of  the 
committing  of  the  trespass.  Follis 
V.  The  Port  Hope,  &c..  Railway  Co., 
50. 

3 .  Company  —  Mortgage '  hy  — 
Statute  20  Vic,  ch.  144,  sec.  5.] — 
The  Brockville  and  Ottawa  Rail- 
way Company,  by  indenture  of 
mortgage,  dated  the  7th  of  March, 
1854,  granted,  bargained,  sold,  hy- 
pothecated, mortgaged  and  pledged 
unto  the  municipalities  of  Lanark 
and  Renfrew,  Elizabethtown,  and 
Brockville  to  secure  a  loan  obtain- 
ed from  them,  the  lands,  roads, 
depots,  wharves,  stations,  terminal 
and  otherwise,  tolls,  revenues,  and 
all  other  property  of  the  said  com- 
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pany  now  or  during  the  existence 
of  the  said  mortgage  to  be  acquired. 
The  statute  20  Vic,  ch.  144,  sec. 
5,  recites  these  loans  and  declares 
the  said  mortgages  shall  be  good, 
valid,  and  obligatory,  and  that  the 
Chattel  Mortgage  Act  shall  not 
apply  to  them.  A  quantity  of  iron 
was  purchased  for  the  said  railway, 
the  vendors  stipulating  at  the  time 
of  the  sale  in  these  words,  "  these 
rails  to  be  laid  down  upon  the 
Brockville  and  Ottawa  Railway 
Company  of  Canada,"  to  which  the 
vendees,  by  their  agent  in  the  said 
purchase,  assented.  The  iron  was 
shipped  by  the  vendees,  who  en- 
dorsed the  bills  of  lading  to  the 
municipality  of  Lanark  and  Ren- 
frew, who  paid  the  shipping  charges 
and  insurance  in  England,  and  the 
freight,  duties,  and  forwarding 
charges  in  Canada  out  of  moneys 
which  formed  part  of  the  advances 
secured  by  the  mortgage  of  the 
7th  of  March,  1854,  and  the  muni- 
cipality of  Lanark  and  Renfrew 
having  the  iron  in  their  possession 
at  Brockville  ready  to  be  placed  on 
the  said  railway,  it  was  seised 
under  an  execution  against  the 
Brockville  and  Ottawa  Railway 
Company.  Held,  that  under  the 
endorsement  of  the  bill  of  lading 
to  the  municipality  of  Lanark  and 
Renfrew,  who  obtained  possession 
of  the  iron  by  such  endorsement, 
together  with  the  stipulation  of  the 
vendors,  and  the  assent  thereto  of 
the  vendees,  the  plaintiffs  acquired 
the  possession  and  the  property  in 
the  said  iron.  The  Corporation  of 
Lanark  and  Een/rew  v.  Cameron, 
109. 

4.  Company — Action  for  damages 
occasioned  hy  the  construction  of — 
Limitation  of  time  for  bringing.'] — 
The  defendants,  by  a  deed  from  the 
plaintiff^,  in  consideration  of  £27, 
obtained  acres  of  the  plain- 


tiff's land,  habendum  in  the  said 
deed,  being  to  the  defendants,  to 
their  sole  and  only  use  for  ever, 
"  to  be  used  for  the  purposes  of  the 
Grand  Trunk  Railway  Company 
of  Canada,  the  said  sum  being  in 
full  compensation  for  the  land,  and 
the  said  Company  so  using  it  as 
aforesaid.  On  the  land  so  obtain- 
ed the  defendants  built  their  rail- 
way in  such  an  unskilful  manner, 
as  in  July,  1858,  after  there  had 
been  a  very  heavy  rain,  to  cause 
the  water  to  overflow  and  remain 
for  the  space  of  one  week  or  more 
on  the  plaintiff's  land,  doing  injury 
to  his  crops.  Held,  that  the  com- 
pensation paid  for  the  land  and  for 
using  itfor  the  purposesof  theGrand 
Trunk  Railway  cannot  be  consider- 
ed as  paid  or  received  as  a  compen- 
sation for  such  an  unskilful  and 
improper  construction  thereof  as 
would  cause  injury  and  loss  to  the 
plaintiff".  Held,  also,  that  the  plain- 
tiff^'s  right  of  action  was  not  limited 
to  six  months  after  the  completion 
of  the  railway,  but  only  accrued 
after  he  had  sustained  the  damage, 
&c.,  caused  by  the  unskilful  and 
improper  construction  of  the  said 
railway.  Vanhorn  v.  The  Grand 
Trunk  Railway  Company,  264. 

5.  Company — Injury  to  adjoining 
property  in  the  construction  of—* 
Damages.']- — Held  that  a  railway 
company  is  responsible  for  injury 
done  in  the  construction  of  their 
railway  to  adjoining  property, 
unless  it  is  proved  that  in  the  exer- 
cise of  due  and  proper  skill  in  such 
construction  the  injury  could  not  be 
avoided.  And  a  conveyance  of  the 
land  on  which  the  railway  is  built, 
by  the  party  complaining  of  the 
injury.  Held  not  to  relieve  them 
from  their  liability.  Minor  v. 
V.  Buffalo  and  Lake  Huron  Railway 
Company,  280. 
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RECITALS. 

In  deed  how  far  conclusive.'] — See 
Mesne  Profits. 

RECOGNIZANCE. 
Allowance  o/.J — See  Action. 


RE-FILING. 

Bill  0/ gale.'] — See  Bill  of  Sale, 
1,2. 

Chattel  mortgage.] — See  Chattel 
Mortgage,  3. — Estoppel,  2. 

REGISTRY. 

See  Crown. 

0/  chattel  mortgage  on  furniture 
of  steamboat.] — iS'ee  Chattel  Mort- 
gage. 2. 


RELEASE. 

Of  co-sureties  hy  giving  time,] — 
See  Bond,  4, 


RENT. 

See  Seizure.  —  Sheriff,  1,  3. — 
Lease,  2. 

Distress  for.] — See  Distress. 

RENEWAL. 

Of  chattel  mortgage.] — See  Chat- 
tel Mortgage,  3. 

REPLEVIN. 

See  Chattel  Mortgage,  4. 

1,  Agreement.] — A.&B.  entered 
into  an  agreement  to  saw  lumber 
for  the  plaintiff  for  one  year  at  $1 
87icts.  per  thousand  feet,  to  be 
delivered  on  the  platform  outside 
the  mill,  and  a  person  to  be  chosen 
to  measure  it.  Plaintiff  to  furnish 
the  logs,  and  A.  &  B.,  when  not 


otherwise  paid  for  cutting,  to  have, 
every  month,  one-third  of  the  quan- 
tity cut  piled  for  their  security. 
Under  this  agreement  plaintiff  seiz- 
ed and  replevied  a  quantity  of  sawn 
lumber  at  the  mills,  A.  &  B.  refu- 
sing to  deliver  it  to  him.  Held, 
that,  although  in  the  general  ac- 
counts plaintiff'  was  indebted  to 
the  defendant,  still  replevin  would 
lie  for  the  amount  due  the  plaintiff 
under  the  agreement.  Bush  v. 
Pimlotf,  54. 

2.  Mortgage — Trade  fixtures.] — 
A.  owns  a  lot  of  land  in  Anderdon 
upon  which  is  erected  a  saw-mill, 
he  mortgages  it  to  C.  and  D.  to 
pay  for  machinery  put  up  in  the 
mill  in  possession  of  which  his 
son  is,  who  pays  no  rent.  A. 
makes  default  in  the  mortgage,  and 
C.  and  D.  gave  notice  and  at- 
tempted to  sell.  The  defendant, 
(sheriff,)  upon  an  execution  against 
A.,  seized  the  machinery,  which 
was  replevied  by  the  son  who 
claimed.  It  appeared  also  that 
the  son  was  aware  of  all  the  cir- 
cumstances and  position  of  the 
parties.  Held,  that  the  property 
while  attached  to  the  freehold  was 
the  property  of  the  mortgagees, 
and  that  the  plaintiff'  being  only 
their  ,  tenant  by  sufferance  (after 
default  in  the  mortgage)  could  not 
remove  it  as  trade  fixtures.  Ander- 
son V.  McEwan,  176. 

3.  Action  on  sheriffs  hond —  in 
tvhose  name  suit  may  he  brought.] — 
Held,  that  the  assignee  of  a  sheriff''s 
replevin  bond  may  maintain  an  ac- 
tion thereon  in  his  own  name. 
Bacon  v.  Langton,  410. 


REPUDIATION. 

By  stockholders — Plea  of  to  action 
for  calls.] — See  Calls. 
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RESOLUTION. 

Under  school  actJ] — See  School 
Act. 


RETURN. 

Of  conviction  by  inagistrates.']- 
See  Magistrate. 


RULES  OF  COURT. 
Promulgated  February/,  18.59,  18L 

SALARY. 

Of  school  teacher.'] — See  School,  4. 

SALE. 

Of  chattels  by  auctioneer.] —  <See 
Auctioneer. 


SATISFACTION. 

Of  judgment  debt — Plea  of.] — See 
Fi.  Fa. 


SCHEDULE. 
»See  Bill  of  Sale,  3. 

SCHOOL. 

1.  Rate  on  non-resident's  lands — 
How  collectable.] — Held,  that  it  is  the 
duty  of  the  local  municipality  to 
make  up  and  supply  out  of  their 
general  fund  any  deficiency  that 
may  exist  in  the  school  rate  of  any 
township,  upon  notice  being  given 
them  at  the  end  of  the  current  year 
by  the  collector  of  school  rates,  and 
that  such  notice  need  not  be  under 
the  seal  of  the  trustees.  School 
Trustees  of  Arthur  Y.  Township  Coun- 
cil of  Arthur  and  Luther,  532. 

2.  Act — Special  meeting  under — A 
resolution  passed  by — May  alter  one 
passed  at  a  general  meeting.] — Held, 
that  power  is  given  to  assemble  a 


special  meeting  of  the  freeholders 
and  householders  of  any  school 
section  for  the  purpose  of  maintain- 
ing a  common  school  within  their 
section.  Held,  also,  that  any  reso- 
lution passed  at  the  general  annual 
meeting  may  be  rescinded  by  a 
special  meeting  properly  convened 
for  that  purpose.  Wilson  y.  Thomp- 
son, 364. 

3.  Trustees — Arbitration  —  War- 
rant.]— Where  school  trustees  be- 
come personally  responsible  under 
the  statute  13  &  M  Vic,  ch.  48, 
sec.  12,  IGthly,  for  wilfully  neglect- 
ing or  refusing  to  exercise  the  cor- 
porate powers  vested  in  them  for 
the  fulfilment  of  any  contract  or 
agreement  made  by  them,  before 
such  liability  can  be  enforced  by 
the  warrant  of  arbitration  under 
the  I5th  section  of  16  Vic,  ch.  185, 
by  levying  de  bonis  propriis  the 
money  awarded  to  be  paid  by  the 
school  trustees  as  a  corporation,  it 
is  necessary  to  shew  that  there  has 
been  some  adjudication  of  the  fact 
of  wilful  neglect  or  refusal  to  justi- 
fy the  issuing  of  such  warrant. 
Ranney  v.  MacMem  et  al.,  192, 

4.  Teacher — Salary — Action  for 
— Mandamus.] — Held,i\idii  the  Muni- 
cipal Corporation  Act  does  not  au- 
thorise the  acceptance  by  the 
treasurer  of  orders  for  school  tea- 
cher's salary,  although  permitted 
to  pay  such  order  on  presentation, 
nor  has  the  treasurer  authority  to 
bind  the  corporation  by  his  accep- 
tance of  orders.  Held,  also,  that 
the  board  of  school  trustees  of  a 
town  have  authority  to  levy  and 
collect  a  rate  for  the  payment  of 
school  teachers'  salaries  and  expen- 
ses, and  that  they  are  liable  in  an 
action  for  such  expenses,  or  can  be 
compelled  by  mandamus  to  raise 
the  money.  Munson  v.  The  Muni- 
cipality of  Collingtvood,  497. 


574  DIGEST  OF  CASES. 


SEIZURE. 

Of  goods  for  rent.'] — See  Dis- 
tress. 

By  sheriff  with  notice  of  rent  due.'] 
— See  Sheriff,  1. 

By  sheriff  rent  being  due  to  land- 
lord— Notice.] — A  seizure  of  goods 
by  a  landlord  which  were  already 
under  seizure  by  the  sheriff  on  a 
f.  fa.,  Held  illegal,  and  conse- 
quently invalid.  Formal  notice  by 
the  landlord  that  rent  is  due  him 
is  not  necessary,  but  having  made 
an  illegal  seizure  for  rent,  notice  of 
such  seizure  to  the  sheriff  held  to 
be  sufficient  to  render  the  sheriff" 
liable  for  the  non-payment  of  the 
amount  due  for  rent  out  of  the  pro- 
ceeds of  his  sale.  Sharpe  v.  For- 
tune, 523. 

SETT-OFF. 
See  Goods. 

SHERIFF. 

Surety  of  when  a  competent  wit- 
ness.]— See  Evidence,  2. 

Liability  of  for  not  replevying 
goods  under  chattel  mo7'tgage.] — See 
Chattel  Mortgage,  4. 

1 .  Seizure  of  goods  by — Notice  of 
rent  due — Damages  for  the  sale  of 
goods  without  paying  same. — A  sher- 
iff"having  seized  goods  of  a  tenant 
upon  a  farm  under  a  f.  fa.  placed 
in  his  hands,  left  them  in  the  pos- 
session of  the  tenant,  taking  a  re- 
ceipt from  him  and  an  adjoining 
farmer  ;  the  landlord  of  the  premi- 
ses placed  a  warrant  in  a  bailiff's  > 
hands   and  levied    and    sold  the 
goods,  and  purchasing  them  in  he  > 
left  them  on  the  premises  under  > 
charge  of  his  former  tenant  as  a 
hired  servant,  his  lease  having  ex-  i 
pired.    The  sheriff",  without  any  ( 
subsequent  seizure,  proceeded  as  ( 
if  the  goods  were  the  original  ten-  ( 


ant's,  and  sold  them  under  the  ori- 
ginal f.  fa.  Held,  that  he  was 
liable  to  the  plaintiff"  for  the  amount 
of  rent  due  at  the  time  of  the  seizure 
of  which  he  had  notice,  and  for 
damages  to  the  value  of  the  goods 
over  the  rent  due.  Robertson  y. 
Fortune,  427. 

2.  Fieri  facias — Payment  of  money 
made  thereon — Expenses  of  trans- 
mission to  plaintiff.] — Held,  that  a 
sheriff  has  no  legal  right  to  pay 
money  into  court,  made  upon  a 
writ  in  his  office.  Held,  also,  the 
one  per  cent,  chargeable  under  the 

"  2  Geo.  IV.,  ch.  1,  sec.  26,  can  only 
be  claimed  where  a  defendant  pays 
money  into  court  in  discharge  of  a 
pending  action.  Gladstone  et  al,  v. 
French,  30. 

3.  False  returji  by — Distress  for 
rent.]— Affidavit—  Chattel  mortgage.] 
—Upon  an  action  brought  against 
a  sheriff"  for  a  false  return  upon  a 
fi.  fa.  goods,  his  defence  was  a 
chattel  mortgage  covering  part  of 
the  goods,  and  a  landlord's  distress 
for  rent  sufficient  to  cover  the  re- 
mainder.    Held,   that  parol  evi- 
dence was  admissible  to  prove  a 
demise  by  the  landlord,  so  as  to 
sustain  a  distress  for  rent ;  although 
a  memorandum  had  been  drawn  up 
between  the  landlord  and  tenant  as 
to  the  terms  of  the  lease,  but  signed 
only  by  the  tenant ;  which  was  not 
produced  at  the  trial.    An  affidavit 
attached  to  a  chattel  mortgage  stat- 
ing "  that  the  mortgagor  was  justly 
and  truly  indebted  to  the  mortgagee 
in  the  sum  of  £800,  or  thereabouts, 
as  fully  set  forth  in  the  chattel 
mortgage  ;  that  the  mortgage  was 
executed  in  good  faith,  and  for  the 
express  purpose  of  securing  the 
payment  of  the  money  so  justly 
due  as  aforesaid,  and  of  securing 
(the  mortgagee)  for  his  said  in- 
dorsement,  and  not  for  the  purpose 
of  protecting  the  goods  against  the 
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creditors  of  (the  mortgagor.)  Held, 
to  come  within  the  decision  in 
Baldwin  and  Benjamin,  and  to  be 
sufficient.     Valentine  v.  Smith,  59. 

STATUTE. 

12  Vic,  clu  72  ;  20  Vic,  ch.  3.]— 
See  Chattel  Mortgage,  3. 

3  Vic.,  ch.  46.]-'S'ee  Taxes. 

20  Vic,  ch.  144] — See  Railway, 

3. 

Of  Limitations. 1 — See  Promise,  — - 
Heirship. — Ejectment,  2. 

13  Eliz.  ch.  5.] — See  Assignment. 
16  Vic,  ch.  80.]— See  Usury. 

12  Vic,  ch.  35.]— /See  Boundary. 

Of  limita tions .] — See  Ejectment. 
— Heirship. 

Of  mortmain — How  far  in  force — 
Conveyance  to  charitable  uses.  ]  — 
Held,  upon  the  authority  of  Doe  v. 
Todd,  affirmed  by  Halloch  v.  Wil- 
son,  that  the  statute  32  Geo.  III., 
ch.  1,  made  the  statutes  of  mort- 
main part  of  the  law  of  Upper 
Canada,  but  there  being  no  Court 
of  Chancery  at  that  period,  enrol- 
ment was  impossible  and  was  not 
therefore  necessary.  And  further, 
that  a  conveyance  to  charitable 
uses  in  other  respects  complying 
with  the  statute  was  valid.  Mercer 
V.  Hewston  et  al.  349. 

STEAMBOAT. 

Furniture  of— How  far  passes 
under  words — Apparel  and  furniture 
in  a  chattel  mortgage.'] — See  Chat- 
tel Mortgage,  2. 


STOPPAGE. 
By  custom  house.] — See  Carrier. 


SURETY. 

See  Bond  2,  3, 4, 5, 6. — Evidence,  2. 
Action,  1. 

Release  of  hy  time  given  on  bond.] 
— See  Bond,  7. 

Actio7i  against  on  promissory  note.] 
— See  Promissory  Note,  5. 


SURRENDER. 
See  Tenant. 

By  operation  of  law — Landlord 
and  ^ewaiiit.]— Plaintiff  hSld  certain 
premises,  which  included  those  in 
dispute,  under  a  lease  for  five  years ; 
after  the  execution  of  the  lease  a 
verbal  agreement  was  entered  into 
between  the  landlord  and  the  plain- 
tiff, that  the  latter  should  give  up 
four  or  five  acres  of  the  land  leased 
to  him,  and  take  other  land  in  lieu 
thereof,  which  was  pointed  out,  and 
of  which  the  plaintiff'  entered  into 
possession  of  four  acres  ;  the  land- 
lord sold  to  the  defendant  the 
premises,  to  recover  possession 
of  which  this  action  was  brought, 
and  defendant  entered  into  posses- 
sion thereof,  and  erected  buildings 
thereon,  and  the  plaintiff'  for,  and 
at  the  request  of,  the  defendant 
ploughed  the  land  in  question,  and 
by  other  acts  evinced  his  consent 
to,  and  connivance  in,  the  sale  to 
the  defendant,  and  the  possession 
taken  by  him.  Held,  in  an  action 
of  ejectment  brought  to  recover 
possession  of  the  premises  sold  by 
the  landlord  to  the  defendant,  that 
the  facts  constituted  a  surrender  by 
operation  of  law.  Horton  v.  Ma- 
connichy,  186. 

SURVEY. 
See  Boundary. 

Whenlegalif  not  madeby  Grown — 
Maps — Custody  of — Evidence— Abut- 
tals in  deed.] — A  survey  made  by  a 
private  party  of  an  unsurveyed 
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block  granted  by  the  Crown  is  the 
"  original  survey  and  shall  have  the 
same  force  and  effect  thereof  as 
though  the  said  original  surveys 
and  plans  thereof  had  been  made 
by  government  authority."  See 
12  Vic,  ch.  35,  sec.  34.  When 
the  description  in  a  deed  which  was 
supposed  to  contain  halt  a  lot,  in 
giving  metes  and  bounds,  stated  as 
a  measurement  40  chains  as  the 
length  conveyed.  Held^  that  it  was 
necessary  for  the  grantee  to  prove 
the  whole  lot  contained  more  than 
80  chains  from  front  to  rear,  to 
entitle  him  to  any  greater  quantity, 
for  the  production  of  the  deed  alone 
would  entitle  him  to  40  chains 
only.  A  map  produced  from  the 
custody  of  the  son  of  the  original 
owner  of  the  lot  and  sworn  to  be 
the  map  upon  which  the  township 
was  originally  sold.  Held  to  be 
properly  admitted  in  evidence. 
YanEvery  v.  Drake,  478. 


TAXATION. 

Of  costs.'] — See  Costs. 

— 

TAXES. 

See  Bond,  2. 

School — On  non-resident's  lands.'] 
— See  School,  1. 

Sale  for — Proof  of  payment  of — 
Statute's  Fic.c/i.  46.']— Where  land 
within  the  Counties  of  Prescott  and 
Russell  was  duly  advertised  in 
accordance  with  the  statute  3  Vic, 
ch.  46,  (which  act  specially  applies 
to  those  counties  for  proof  of  pay- 
ment of,)  and  afterwards  sold  for 
arrears  of  taxes.  The  sale  was 
held  valid  notwithstanding  a  receipt 
for  taxes  for  a  portion  of  the  time 
supposed  to  be  in  arrear  had  been 
mailed  to  the  treasurer,  and  return- 
ned  by  him  in  the  mean  time  to 


the  claimant.  Macdonald  v.  Rowe^ 
76. 


TENANT. 

In  tail — Surrender — Doioer,] — A. 
by  will  devised  a  certain  lot  of  land 
to  B.  for  her  natural  life,  and  then 
to  C.  during  his  natural  life,  and 
then  to  his  heirs  for  ever.  B.  sub- 
sequently executed  a  writing,  by 
which  she  agrees  to  demise  the  land 
in  question  for  all  her  term  and 
interest  to  C.  in  consideration  of 
his  allowing  her  the  occupation  and 
use  of  certain  portions  of  the 
premises,  &c.  Held,  that  the  force 
of  the  surrender  to  C.  which  was 
affected  by  the  demise  to  him  of 
all  the  term  of  the  interest  of  B. 
the  tenant  for  life  passed  to  him  an 
estate  of  fee  simple  in  possession 
whereof  his  wife  was  entitled  to 
dower.    Brass  v.  Hardy,  120. 

TITLE. 

Outstanding  in  third  party.]  —  Sec 
Estoppel. 


TIME. 

Given  hy  holder  of  Bill  of  Ex- 
change.]— See  Bill  of  Exchange. 

Allowed  to  commence  trespass  for 
damages  committed  under  a  by-latv.] 
— See  By-Law,  2. 

Limitation  of  for  loinding  up  busi- 
ness on  an  assignment.] — See  Assign- 
ment. 

Given  to  principal  on  bond.] — See 
Bond,  4. 

Given  to  maker  of  note.] — ^^ee 
Promissory  Note,  3. 

TREASURER. 

Of  municipality — Liability  of  for 
moneyhad  and  received. ] — See  Muni- 
cipal. 


DIGEST  OF  CASES. 


5T7 


TRESPASS. 
See  By-Law,  2. — Railway,  2. 

In  construction  of  raihvay — Limi- 
tation of  action P[ — See  Railway. 

UNCERTAINTY. 

In  amount  of  promissory  note. 1^  — 
See  Promissory  Note,  2. 

USURY. 
iSee  Bond,  7. 

How  far  abolished  hy  iQ  Vic,  ch, 
80.] — Heidi  that  money  voluntarily 
paid  in  excess  of  interest  cannot 
be  recovered  back  ;  nor  upon  an 
action  brought  to  recover  the  prin- 
ciple, can  it  be  set  up  as  a  dis- 
charge of  such  principal.  Kaines 
V.  Stacey^  355. 

VALUATION. 
See  Insurance,  1. 

VERDICT. 

Setting  aside.l — See  Notice. 


WAGES. 

Hiring,'] — The  plaintiff  was  em- 
ployed by  defendant  as  foreman  in 
a  printing  office,  and  brought  this 
action  to  recover  wages  due  him, 
proving  on  the  trial  that  the  defen- 
dant was  in  the  habit  of  settling 
the  amount  thereof  weekly.  The 
jury  on  this  evidence  found  that 
the  hiring  was  a  weekly  one,  and 
the  court  refused  to  disturb  the 
verdict.  When  the  hiring  is  gene- 
ral, it  is  presumed  by  law  to  be  by 
the  year.  Rettinger  v.  Macdougall, 
485. 

WAIVER. 

See  Irregularity. 

WARRANT. 
See  School,  3. — Auctioneer. 

WITNESS. 

Competency  of  surety  to  he.] — See 
Evidence,  2. 
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